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A 
| OF THE 
| Several TITLES, with their Diviſions and Subdiviſions. 


ASE. Lies. | 
For what Act. The Giſt of the Ac- 
tion, 

Or Account, 
Covenant 
Detinue. 
Diſceit. 
Treſpaſs. 

For what Things. 
Spiritual 
In Nature of a Conſpiracy. [And Plead- 
ings.) [And in what this Action dif- 
fers from Conſpiracy.] 
Where no Felony 1s commirted. [And 
what ſhall be a good Cauſe of Suſpi- 
cion] Qce 
Tho' a Felony was committed for Pro- 
ſecution upon Malice. 
Pleadings. 
In Actions on the Caſe in General. 
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P. e 


Nonfeaſance, Misfeafance &c, . 6 
Joinder in Action 
Several Matters in one Action. U. 


Where the Demand, Charge &c. is in 
diflerent Reſpects. W. o 
Where ſeveral Perſons for the ſame Fact 
or Thing may have ſeveral Actions. X. c 
Where ſeveral may join. P. c 


N. B. til is ſbould be (J. c) but is miſprinted 0 c) 
e 


Muſt join. 
The King and a Subject. A. d 
A everal for the ſame Fact or 
hings. B.d 
W here ſeveral may be joined. C.d 
Muſt be joined. D. d 
For ſeveral Duties; and when to be 
brought. E d 


Where for the ſame Fact or Thing, the 
ſame Perſon may have ſeveral Actions 
at the ſame Time againſt the ſame De- 


fendant. F. d 

Pleadings. 

Where one Defendant ſhall anſwer 
alone. G. d 


Where ſeveral Defendants may join or 
ſever in Pleas to the Writ, H.d 


Additions, 


By the Common Law, and Statute of H. 5. A 

Given or neceflary, in what Caſes B 

Good. And given How As to 
Clergymer,— Nobility, — Wivesand Wi- 
dows of Noblemen, — Knights &c. 
—Eſquires and Gentlemen, — Ad Libi- 
rum, —Againſt Law. C 


Several of the ſame Name, how to be diſ- 
2 uiſhed. 


Without Surname. 
With a Nuper. 
Names of Office, 
Asto a Town, Hamlet, Pariſh &c. 
In reſpect of the Place of its Inſertion. 
Where a Perſon has two or more Additions, 
which of them he muſt be named by. 
New Additions pending the Writ. The 
Effect thereof, 
Want of Addition. The Effect thereof. 
Proceedingsand Pleadings. 
Writ abated by the Surpluſage of Addition. 
Want of Addition, cured by what. 
Adjournment, 
Of the Term. 
Trial of a foreign Plea. 
At what Time. | 
What ſhall be a good Cauſe, 
What ſt all be ſa1d to be a foreign Plea, 
for which it ſhall be ſent in Banco. 
By whom a foreign Plea may be tried. 
_ Adjournment, what Plea may be plead- 
ed. 
When the Plea is tried, what ſhall be 
done, [Remanded or not] 
To that Place it may be adjourned. 
In what Caſes. 


Admittance. : 
Admittance in Pleading. What is. And 
the Effect thereof. 


Ad Quod Damnum. 


Advowſon. 
Paſs. By what Words it will paſs, 
Grants of the next Avoidance, Good. 
Pleadings. 
Demanded. By what Writ. 


Age. 
. demur. 


In what Actions merely without Plea. 
By Statute of Glouceſter, 
By Statute of Weſtm. 1. 
In what Actions 
Upon Plea pleaded the Parol ſhall de- 
mur. 
V pon what Plea the Parol ſhall demur. 
For Nonage of what Perſon 
For a collateral Reſpect. 
In reſpect of Eſtate. 
For what Thing. | 
Where Vouchee is an Infant. 
Where Prayee is an Infant. 
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Demanded. Ar what Time. 
By whom. And Proceedings and 


Pleadings. 
Counterples. Good. 


4 
a. —— 


Againſt one, in what Caſes it ſhall be a- 
gainſt another alſo. 

For Part. In what Caſes it ſhall for all. 

Age Triable. How. And where. 

Aid of the King. 

In what ACtions. 

Lies in what Caſe. Contrary to the Sup- 
poſal of the Writ. 


Upon Demand of another Thing than 


that which is in Demand. 
Where the King is Party. 
Upon what Plea. Where it appears the 
King hath no Title. "Bos 
W here both claim from the King. 
To whom. 
In reſpe& of his Eſtate. 
The Eſtate of the King. 
Privity. 
His Office. 
Prayee. 
An Officer. Upon what Plea. 
Upon what Plea or Iſſue. 
here no Title appears to the 
King. 
Upon what Plea. Not contrary to the 
- Suppoſal of the Writ. a 
Pray'd [or granted] At what Time. 
Granted. 4 what Time. 
After Aid. 
Of another Perſon. 
Ex Officio. In what Caſes the Court 
ought to grant it. 
Counterplea. 
For all or Part. 
Entry, Proceedings, Pleadings &c. 
Aid 
L 


of a Common Perſon. 
ies. 
In what Actions. 
In what Caſes. 
In reſpe& of the Thing demanded. 
Contrary to the Suppoſal of an Avowry. 
Granted, 
Contrary to the Suppoſal of the Writ. 
Where Title is derived out of the Party 
himſelf. 
Upon what Plea. 
Upon what Iflue. 
W ho ſhall have Aid. 
In reſpe& of his Eſtate. 
The Baron of the Feme. 
Vouchee. 


Of whom. 
A Servant of his Maſter. 
Not of a Party to the Action, 
Againſt whom. 
Abatement of Aid. By Death. 
What Spiritual Perſon ſhall have Aid. 
In what Actions. 
Of whom. Ot the King [or others.] 
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Of the Ordinary. [And of the King 
and Patron together.] 
Coparceners. 
what Actions they ſhall have Aid. A. a 
What Coparceners In reſpect of 
Eftate. | B. 
Of whom. C. a 
Aid of Coparceners. Cauſa efficiens. D. a 
Aid by Coparceners. E. a 


Demanded. At what Time it ought 
to be. e 


1 


A TABLE of the ſeveral TITLES, 


Granted. At what Time. 

Before any Plea pleaded. 

Before Iſſue. ho ſhall have Aid. 
A 1 apr wn 

er Ai n what Caſes . 

Counterplea good. 4 5 

To the Eſtate of the Prayor. 

To the Eftate of the Prayce. L. a 
Joinder in Aid. In what Caſes. And wh 


Without Prayer [Privity] 
Without Proceſs. 
How without Proceſs. By Attorney. 
By Proceſs [What Process. ] 
Proceſs granted. At what Time. 
How. By Attorney. 
Granted without Monſtrans or Profert of 
Deed. | 
Proceedings, Pleadings &c. 


Allen. 
Alien-born. Alien Friend. What Things 
2 may have without Forfeiture to the 
ing. 
Who & Alien, and who Alien Friend or 
Alien Enemy, A. 
How far privileged, reſtrained or en- 
abled. 
Alien. Enemy. 
Denizen. 
By what Act in Law, 
Who. And How conſidered and fa- 
voured. 
Naturalization 
Denization. By whom ; and what Perſons 
ſhall be [ſaid Denizens.) 

The Effect and Operation of Naturalization 
and IDenization, | 
Actions by Alien, and in what Caſes, and 

where 
Plea. In what Actious Alienage is a 
Plea 
When to the Writ, or to the Ac- 
tion. 


Alienations. 85 Bog 

At Common Law. Licence. The Origi- 
nal, and Cauſe, and in what Caſes ne- 
ceſſary. 

Licence. Purſued. How. 
Good or not. 
Forfeiture by not having Licence. 

Fines for Licence. ; 
Pardon of Fines for Forfeiture, Con- 

ſtrued How. 

What ſhall be ſaid ſuch an Alienation, - 

Ar what Time it might have been by Li- 
cence, 

Pleadings. 


Amanack. 
Almoner. 
Ambaſſador, 
Ambaſlade:.. Who. And How conſider'd. 


And How far protected and privile 
as to himſelf and Servants. Ck 


Amendment (and Jeotatls.] 
At Common Law. 
By 8 H. 6. Default of the Clerk. 
By 8 H. 6. of Judgment in Names. 
After Verdict. In what Caſes. 
By 8 H. 6. cap. 15. [Defaults in the Ven. Fac. 
Hab. Corp. and Diſtringas ] 
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With their Diviſions and 


Subdiviſions. 
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8 H. 6. cap, 15. of a Judgment. F Negative Pregnant. E. b 
BY ; i 6. bn whe Cate it may be, G Repleader after Verdict. In what Caſes. F. b 
At what Time it may be H | Amercement. Fines and Impriſonment. 
By whom it may be. | I | For what Things an Amercement ſhall be. 4A 
How. And what is to be done in Order What Perſon may be amerced. [Infant.] B 

thereto. * K Not for a Wrong to the Lord. C 
By Statute of E. 3. H. 5. and H. 6. LI Aﬀecrd. 6 

32 H. 8. cap. 30. N In what Caſes it ſhall be, and what it is] D 

18 Eliz. cap. 14. N By whom. E 

21 Jac. 1. cap. 13. O Pleadings &c. E. 2 

16 & 17 Car. 2. P In what Actions. t F 

4 & 5 Ann. Q | By whom Amercements may be. [And How. G 

5 Geo 1, cap. 13. R | In what Caſes. H 

4 Geo. 2 cap. 26. S| For what Cauſe, Upon Abatement of 
Of Variance: i x . Writs. I 

Of Names and Things in the Writ, Upon a Nonſuit. K 

Count or Specialty T] hat Perſons ſhall be amerced. (Infant.} L 
Between Count and Count where there Sheriffs and Officers. | 
are ſeveral. . » U | Who ſhall be amerced. M 
Of Names and Things in the Writ, and In what Caſes 
Re attachment &c. W Where Defendant [or one Defendant] is 
In the Writ, Impariance Roll, or Plea | found Guilty of Part. N 
Roll, or Niſi Prius Roll, N a X Where the Judgment is given againſt the 
In the Writ, Records of Niſi Prius, Defendant for Part. Oo 
Poſteas, and other Records. Y] Where the Defendant is found Guilty of 
In the Writ and Exigent. 5 2 Part, or is adjudged guilty upon 
Of Defccts ard Miſtakes in Writs Original murrer. P 
and judicial. Th A. a Where one Defendant is found Guilty, 
Teſte and Returns of Writs. B. a and the other not. 7 
Miſnomer and other Defects Where the Recovery is againſt one, and 
In the Count. C. a not againſt the other. R 
In Pleadings. F D. 2] At what Time. 8 
In the Plea, Imparlance, and Niſi Prius Aſſeſſed. How. Where two Amerce- 
Rolls. | 1 E. a ments. The Defendint ſhall not be 
In Ven. Fac. Hab. Corp. and Diſtringas amerced twice in one Action. T 
Rolls. : F.a | What Court may impoſe it. U 
In Records of Niſi Prius, Poſtcas, and | Fine, 
other Records. G. a For a Contempt. In what Caſes for 

In Verdicts amended. H. a ſuing in Contempt of the Court. W 
Miſtakes in or relating to Judgments amend- Who fhall be fined. X 

ed at Common Law. now. I. a4 For what Cauſes a Fine be impoſed. V 
Defects in Writs of Error amended. In In what Actions a Man ſhall be fined by 

what Caſes. K. a Judgment. 2 

In Fines and Common Recoveries, and " For what Cauſes a Man ſhall be fined. A. a 

Writs thereupon, amended. L. a To whom. And how the Fine may be 
Omiſſions and Defects in Entry of Warrants impoſed. B. a 
of Attorney, amended, | M. a Imprilonment. Capiatur. 

In entring of Pledges, amended.  N.a Againſt what Perſons Judgment ſhall be 

In Writs and other after Proceedings, quod Capiatur. C. a 

ano ED. . Who ſhall be impriſon'd. D. a 
Diſcontinuanee or Miſcontinuance of Pro- In what Actions and Caſes the Judgment 

ceſs, amended. P. a may be quod Caplatur. E. a 
Surpluſage in Writs &c. amended. Q.a In what Caſes. F. a 
What ſhall 7 * to be the Default of * Upon what Ples. F. a 2 

Clerk, Sheriff &c. .A Pleading falſe or denying true Deed 
Raſed, obliterated &c. Records, amended. S. a or „ard : 7 a. 3 
Defects in Indictments and criminal Caſes, Denying his Cor his Anceſtor's] Deed. G. a 

or other Caſes where the King is Party, Saved by Matter ſubſequent. In what 

amended, : T. a Caſes. H a 
Jeofails Aided by Verdict. For what Cauſes. I. a 

In what Caſes in general; and why. U. a| Pines and Amercements. 

Omiſſions in Declarations. In what Caſes.W. a Where impoſed jointly or ſeverally. K. a 
Want of Averment. X. a Pleadings. | L. a 
udum Pactum, or where no Aſ- Diſcharged. How. By Word without 
ſumpſir or Conſideration of Suit is ſhe wn. Writ, or by Writ. x * A 

„ 2 Ot a Vill &c. 1 
her Faults in Declarations. 2 a 

Miſtakes or Omiſſions in Pleadings. Ab —— 19 * 

Other Faults in Pleadings. B. d An mall be f 144 nn A 

N " Pleadings. ee EP. b ke ol How aq An 13 

Immaterial, Ioformal, or impoſſible 1 mall have 

re D.v| Mae 66 Than: lth 
| | Who 
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"Ax TaBLE of the ſeveral TITLES, & 


Who ſhall be a Tenant to have the Ad- 
vantage of the Privilege. 
In reſpect of the Eſtate. 
In reſpect of the Perſon. 
W hat other Privileges they ſhall have, be- 
ſides being Toll-tree. ; 
Good Plea. In what Actions and Suits, 
By Matter ſubſequent. 
What Perſon may plead it. Who in re- 
ſpect of his Eſtate. | 
At what Time it may be pleaded. 
Made Frank tee, 
By what Act or Thing. 
By whom. 
To whom. 
By whom it may be. 
What Perſons ſhall be bound by making 
it Frank fee. | 
In what Caſes it may be made Ancient 
Demeſne again, without a Writ of 
Diſceit. 0 
uriſdiction of the Court. O 2 
he Force and Effect of Fines in Ancient 
Demeſne, and of Fines at Common Law 
of Ancient Demeſne Lands. O. 3 
Diſceit. 
Who ſhall have it. P 
Againſt whom. . 
At what Time it lies. 2 
R 


NO 
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What ſhall be reverſed. What makes 
the Lands fee. 

After the Reverſal of that which makes 
the Land Frank-fee, who ſhall have 


it. 8 
Declaration and Pleadings. T 
Anglice. A 
Annuity. 
What Things may make it. What not. 
[In reſpect of the Time when payable] A 
The Difterence between Annuity and Rent- 
Charge, or other Rents. A. 
By what Words it E granted. 
Upon what Grant or Conveyance it lies. 
Upon what Title it lies. 
In what Caſes a Grant of a Rent is void 
as a Rent, but good as an Annuity, 
At what Time it lies. 
In what Caſes the Grantee has Election to 
make it a Rent or Annuity, 
Power of Election to make it a Rent or 
Annuity, determined. 
Charged. How. Jointly or ſeverally. 
Determined or ſuſpended, by what. 
Grantable over, in what Caſes. 
Action, what Action muſt be brought for 
the Annuity or Arrears. 
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Leclaration. 

Procce ings and Pleadings. 

Plea without ſne wing Deed, 

Judgment. 

How to be executed, 
Plea in Scire Facias after Judgment. 
Remedy for Arrears incurred after a 
Judgment. 
Appeal. 

Ot Murder, Who ſhall have it. 
The Wife, not other Feme. _ 
The Heir. 

The Heir, an Infant, and Proceedings 

in ſuch Cale. 

Of Mayhem, and how to be tried. 

Of Rape, who ſhall have it. And Plead- 
ings. 

Of Robbery, Larceny &c. Who ſhall 
have it. Aud againſt whom. 

At what Time Appeal lies. 

Before whom it lies. And how. 

In what County to be brought or tried. 

One or ſeveral. In what Caſes. 

Fatal Appeal. Puniſhed How. 

Determined by judgment in another Pro- 
ſecution. Or by Having or Praying his 
Clergy. © 

Proceſs and Proceedings, | 

Writ abated, in what Caſes, And the EF. 
fect thereof. 

Arraignment after former Arraignmenr, 
Pleadings. | 
At the Suit of the King. 

Againſt Acceſſories. 

Declaration. Ot Declarations in General. 
Declaration by the Stature of Glouceſter. 

Pleadings. In Abatement. And then over to 
the Felony. | 
W hat 1s a good Plea in Bar. 

Waved in what Caſts. 
ROI. 

iſcontinuance or Nonſuit &c, 

Effect thereof, 3 
Attorney made, in what Caſes, 
Pledges or Bail. In what Caſes they 

may or mult be found. B. a 

* What the Jury muſt or may 

nd. 

Damages in what Caſes by the Statute of 85 
Weſtminſter 2. cap. 12. 

Execution. How Anciently. 


Appendant [ or Appurtenant.! 


W hat Things may be Appendant to what A 
Shall be fad Appendant, and to what. B 
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Fol. 105. 


(M. c) For what Act it lies. The Giſt "CO 
of the Action. 7 


1. IF a Miller takes Toll of one that ought to be Toll-free, no Br. Ackion 
Action upon the Cafe lies for this, but a general Action of fur le Cafe; 


pl. 19. cites 


Treſpais; F ox it is altogether unlawtul as it he had taken one halk of {; E : 20. 
the Corn. x 41 Cow. 3+ 24. b. 44 E. 3+ 204 — pl. 1 


; cires 41 
24.8. P. But ſee Tit. Treſpaſs (V. 2) pl. [1] 10. and the Notes there. 


* Le. 109. pl. 147. S. P. cites 42 E. 3. 24.. but ir ſnould be 41 E. 3.24. b. [pl. 17] as in Roll. 


2, But if a Lord of a Manor preſcribes to have his Tenants to be Fitzb. Action 
ſur le Caſe, 


Toll-free in Markers for buying and felling, if Toll be taken in a \*.* <<: 

Market from one of the Tenants, the Lord may have Treſpaſs up- * H. 
on the Caſe. * 43 E. 3. 30, f adjudged. 7 . 4. 2. b. per Roy (it : 5 _P 
ſeems as it the Books are ſo to be intended, kor it is not a Tre paſs was reſpaſs 

Vi & Armis.as to him.) ger by 
Bainſt the Priot of N. and counted that he was Lord of L. and that thoſe of L. ought not to v Coll 
in any Part of England, and that they of N. had taken Toll of thoſe in L. and the Bailiffs of N. came 


and faid, rhat they held of the King, and prayed Aid of him, and it was granted &c. Br. Aid of 
the King, pl. 24. cites 8. C. and Brooke ſays it ſeems it was for Fee-Farm, but that it is briefly re- 


ported. 


z. Ik a Man takes upon him to cure a Horſe, if he performs the * Firzh. Ac- 


Cure lo negligently that the Horſe dies, an Action upon the Caſe lies tion ſur le 
againſt him, aud not a general Action ot Treſpaſs, #* 43 E. 3. 33. S bes 


+ 48 E. 3. 5. + Br. Action 
ſur le Caſe, 


pl. 24. cites 8. C. 


4. So if a Surgeon takes upon him to cure the Hand of another that But becauſe 
is wounded, and he does it tam negligenter that he is mayhem'd, an be did 24 41 
Action upon the Caſe lies againſt him. 48 E. 3. 6. * rr Hen. 6. 18. f ae, 
by contrary Medicines, Bur if he does his Endeavour, the Action Pace tbe 4/- 
does not lie. 48 E. 3+ 6, b, enge 8 
Writ was abated notwithſtanding be alleged it in his Count; quod nota, Br. Action ſur le Caſe, N 


24. Cites S. C. | 
*(P.b) pl. 9. 10. cites S. C. but not S. P. 


5. If J cut down certain Wood, und a Stranger takes it out of my Mo. 697. pl. 
Poſſeſſion, tho I may have an Action of Treſpals, yet J map alſo have 855 * 36 
an Action upon the Caſe at my. Election, Paſch. 43 Eliz. B. R. ad» Maynaca v, 
judged between Baſſer and Maynard. | | Baſſe. SC 

| M ie 
the Plaintiff in Action on the Caſe upon Trover, and affirmed in the Exchequer Chamber, — on 4 


Plaintiff need not declar: of raking &c. Vi & Armis in Action on the Caſe.— Cro. E. $19. pl. 14. 
S. C:.-———Noy. 32. S. C. -5 Rep. 24. b. Sir Tho. Palmer's Caſe. S. C. | | 


6. Ika Man comes upon my own Land, and makes a Nufance to * Viz Tr-- 
mv Warer-courſe, As tif he makes a Lime-pit cc. I cannot have an + PLS Ate 
Action upon the Caſe againſt him for this, bur an Action of * Treſpaſs. n je 
13. Y. 7. 26. b. : Caſe, gl 122. 


eise 8d 


In Treſpaſs the Plaintiff declared, quod cum he waz 
B | ſeiſed 


All. 84. cites 8. C. and ſays it is no Law. 
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2 Actions [Caſe. Gift.] b 
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A... LAS 


ſeiſed of two Cloſes, to which a Common was contiguous, and that the Defendant broke dtn 10 Perches 
of Hedge of the ſame Cloſe, & ſic proſiratas for ſuch a Time 1 * per quod the Cattle depaſiuring in 
the Common came into the Cloſes and eat the Graſs ad damnum, &c. it was moved in Arreſt of ö Mag 
that it ſhould have been V Armis, becauſe the Treſpaſs is laid to be done in the Plaintiff's own Soil; 
but adjudged, that the concludingit per quod, and the Commencement quod cm ſhew it to be an Action of 
the Caſe ; and the Cæuſa cauſans of the Damages may be laid with or without Vi & Armis. Allen 84. Mich, 
24 Car. B R. Cooper v. St. John.——sty. 130, 131.5. C. & S. P. as to the Vi & Armis and the quod 
cum. 


Firh, Ti. 7. So ik à Miller takes more Toll than he oughe to have, no Action 
Cate, pl. 31 lies againſt him, but a Writ of Treſpaſs. 41 E. 3. 24. b. 
Cites 5, C. per Wyche, that no Action lies againſt him but a common Writ of Treſpaſs. 


SP. and pof 8. Ik a Servant that drives his Maſter's Cart by his Negligence 
2 Ford ſuffers the Beaſts ro perith, an Action upon the Cale lies againſt yim, 
fault of good and not an Accompt. 7 Hen. 4 15. b. | 

keeping. Br. | | 

Adticn fur le Caſe, pl. 34. cites 7 H. 4. 14. [and the Caſe is at 7 H. 4. 14. b. pl. 18. and fo Roll miſ- 
prinred.] 


Roll Rep. 9. Ida Man delivers Money to my Uſe, J may have an Action up. 
79 4 5/2. ' 2 on the Cate againſt the Bailiff, My Reports, Jac. Bec ing ham and 
. dope; Lamb v. Vauban | 
for the Plain- . 2 F f 


titt.— Mo. | 
854 pl. 1168. Babington v. Lambert, S. C. adjudged for the Plaintiff. —(N) pl. 2.8. C. 


Cro. J. 265. 10. If a Merchant's Servant takes his Maſter's Goods that ate arri⸗ 
l. 30. Lew- ved at a Port of England, and betore Payment of the Cuſtom lands 


on v. Kirk, 


S. C. The them, per quod the Goods are forfeited and ſeiſed by the King, tho 
Barons at firſtthe Maſter may have an Action of Lreſpaſs againſt the Servant, yet 
conceived... he may have an Action upon the Cale agalnſt him. Trin. 8 Jac. 
ec u DLaccarto, between Leve/o» and Kirk adjudged, | 


not lie bur : 
Treſpaſs Vi & Armis, becauſe this Matter was a mere Tort ; But afterwards upon Conſideration, all, 


except Snig, conceived that the Action well lay for the ſpecial Loſs, which the Plaintift had by this 
Male-feaſance, tho' the Defendant had been now taken as a Stranger, and tho” it is alleged that he 12 
65. 8. 


it in his Abſence the Plaintiff being beyond Sea, and Judgment for the Plaintif.— 
and at laſt Snig agreed that Judgment ought ſo to be given for the Plaintiff, and ſo it was, 


(Q. b)pl.9. 11. Ik in a real Action I loſe by Default after the Summoners, Ve- 
8. C— Br. Em and Pernors are dead, per quod J cannot have a Mrit of Diſceit, 


N 5 may have an Action upon the Caſe againſt the Sheriit i J was not 


Cites 8.C. per ſummoned, 1Þ, 6. 1. b. 
une Ch. Ba- 
— before all the Juſtices of England in the Exchequer Chamber. 


1. cites 8. C. 


Fitzh. Action ſur le Caſe, pl. 


12, It a Man that 5 to encloſe againſt my Land does not en- 
cloſe, per quod the Cattle of his Tenants enter into mp Land, and 
do Damage tu me, J may have an Action upon the Caſe againſt him 
without bringing any Curia claudenda. 11 R. 2. Action fur le Caſe 
36. adjudged. # hs | 0 

13. It a Man that is bound by his Tenure to repair a certain Cauſe- 

way by Preſcription does not repair it, per quod my Land is ſur- 

rounded, J may have an Action upon the Cale againſt him. 29 E. 

3. 32. Þ. 5 

Fiteh. Acti- 14. If a Man enters upon the Poſſeſſion of the King's Farmer, and 

on ſur le takes the Profits, per quod the Farmer cannot pay the King, an AC 

Caſe, v.25 tion upon the Cale lies againſt him for the Profits, 11 Þ, 4. 65. 


Ati 3 
— 1 Caſe, pl. 43. cites 8. C. but ſeems not to be very clearly abridged. 


Sos 
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15. Burtfa Man enters upon the King's Grantee ot the Land of a Firth. Acti- 
W — where there is not any Rent reſ-rved, and takes the Profits, Olof 29. 
the Grantee hall nor have an Action upon the Caſe againſt him, bur cites 8. C. 
an Ejectment de Gard. 11 0. 4. 65. Br. Action 


ſur le Caſe, 
pl. 43. cites S. C. 


— 


16. Where the Statute of ; E. 4. enacts; That none ſhall import Noy 173. 
any foreign Cards within the Realm upon a certain Pain, ik the King <, Parey 


reſerving a Rent gives Licenſe to one Man to import Cards, if another 8 2 


Man imports Cards the King's Licenſee ſhall not have an Action upon and — 
the Caſe againſt him ſtippoſing that he cannot pay his Rent to the Caſes cited. 
King, but the Remedy that the Statute of 3 E.. gives, ought to be pur- . 301 


ſued. Co. 11. Monopolies 88. b. . 415 pl. 


919. S. C. 
but S. P. do es not directly appear. 


17. But if the King reſerving a Rent grants that none ſhall uſe ſuch See the Plea 
a thing but the Grantee (admitting this Grant good) if another does _ OS. 
uſe it, the Grantee may have an Action upon the Caſe againſt him; uo. ndr o 
ſuppoling that by thts he cannot pay the Rent to the Ring. (Jt ſeems Point either 
as it this might be collected out of Co. 11. Monopolies 85.) * 8 or 


18. Ik the Servant of A. buys Cattle of B. to the Uſe of A. for 201, Cro C. 141. 
to be paid at a time after, and the Servant by the Command of A. pays 2 18 * 
B. the 20 l. and after B. comes to A. and ſays, that his Servant had not — A oo 
paid him, upon which A. pays him again, A. may have an Action upon Jo. 196. pl 
the Caſe againſt B. upon this Diſteit. Mich. 4 Car. B. R. between » s. C. ad- 
Dame Grate Cavendiſh and Middleton, udjudg' d, being moved in Ar- ac 4 w_ 
reſt of Judgment that ſhe_ought to have Account, and not this Ac- 7057 
tion; the which Jntratur Trin. 4 Car. Rot. 243. | 

19. I a Copyholder hath Common by Preſcription in the Waſtes of (x. v) pl. 9. 
the Lord, and the Lord ſtores the Waſte with Conies, every one of the See tir. 
Copyholders may bring an Action upon the Caſe againſt the Lord, commoner 
averring that by this his Common is impaired. Mich. 11 Jac. B. A. Geb. 252. 
between C/az:oz and Str Jerom Hor/5, per Cutiam admitted. pl. 350. 


| aſch. 12 
Jac. B. R. Claydon v. Horſey ſeems to be 8. C. but S. P. does not appear. Cro. J. 229. pl. 7. Mich. 
7 Jac. B. R. Horſey v Hagberton is about filling up Coney- Burrowes in the Waſte, but S. P. as here 


2 x appear, for which Reaſon, and likewiſe the Difference of the Year, ir ſeems not to be 
the S. C. | ; 


_— 


(M. c. 2) Caſe or Account. Seepl. 8.9, 


I. I F 1 deliver Money to a Man to deliver over, and he does not, but 
converts the Money to his own Uſe, I may chuſe to have Action 
of Account againſt him or Action upon the Caſe ; but a Stranger hath no 


other Remedy but Action of Account. Per Frowike Ch. IJ. Kelw. 77. b. 
pl. 25. Mich. 21 H. 7. Anon. s J "os: 


2. The Plaintiff was Leſſee of a Parſonage, and the 7ithes being 10 Dal 99. pl. 
out, the Defendant carried them away without any Manner of Claim or In- 30. Totten- 


tereſt, and in Account brought againſt him, Manwood and Dyer held = Sr 


that the Action would not lie; for it is a Wrong, and ſuch are always * 4. — 


without Privity ; he- may have an Electione firmæ; but Harper ſeem'd Owen ſeems 
that 


— 
- * 4 . 
cv +... — - - 
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—__ , ____a ·˙•*‚ — — — 


Tranſlation ; 
r ington. 


3 Le. 24. pl. 50. S. C. accordingly, hat Account does not lie; but ſays nothing of Eje&ment ; and 
otherwiſe is in totidem Verbis with Dal. and Owen. 


o be a_ that Account lay. Owen 83. Mich. 14 & 15 Eliz. Tottenham v. Bod- 


S. C. cited 3. Caſe will not lie again a Bailiff or Factor where Allowances and 
- Jas 08 Dedutlions are to be made, unleſs the Account be adjuſted and ſtared. 


Five: Rep, Cited per Cur. 2 Mod. 312. Trin. 30 Car. 2. B R. in Sir Paul Neal's 


230. pl. 237. Cale, 
as reſolv : g | 
by all the Jndges accordingly. S. P. But when an Account is ſtated there is an End of the Ac- 
count, and then an Indeb. Aff. will lie but not before; Per tot. Cur, But they inclined that if an Account 
was ſtated and reduced to a Sum certain, yet if there were further Dealings between the Parties, and that 
Sum was to run on in Account, then that was Part of the Account current, and an Action of Account 
would lie Freem Rep. 242. pl 254. Hill. 1677. in Caſe of Harrington v. Lee. 
8 P. per Cur. accordingly ; but when the Account is once ſtated, then an Action on the Caſe lies, 
and not an Action of Account. Mod. 268, 269. Trin. 29 Car. 2. C. B. Farringron v. Lee, 


. Caſe upon a ſpecial Promiſe to Acconnt, the Plaintiff gave Goods to 
ſuch a Value, and a Sum of Money to the Detendant, being Maſter of a 
Ship then bound tor India, who promiſed to bring him the Value of them 
home in India Goods; Per Holt Ch. J. if A. takes Goods from B. to ac- 
count tor them, if they come to Account tho A. gives no true Account, yet 
if B. has agreed to it it is well. 12 Mod. 517. at Niſi prius coram Holt, 
Paſch. 13 W. 3. Spurraway v. Rogers. ba; 
$5. And it one receives Goods of another, and expreſsly promiſes to be 
accountable for them, or to give an Account of them, Caſe will lie, it he 
will not account, on that Promiſe; bat upon a General Bailment of Goods, 
without a particular Promiſe to Account, there the ſole Remedy is by 
Account. Per Holt Ch. J. 12 Mod. 517. Spurraway. v. Rogers. 


— 


M. c. Caſe or Covenant. 
3 


As 1 I, O Covenant by Parol, Action upon the Caſe lies for the Non- fea- 
be * ſance. Br. Action ſur le Caſe, pl. 31. cites 3 H. 4. 3. 


6 4. covenants with the Plaintiff by Parol to enfeoff bim of his Land in the County of H. and after enfeoffs 
another, and he 7 4 of Diſceit in the County of L. where the Covenant is made; and fr 


Thirne, he ought to have brought it in the County of H. where the Diſceit was. Quzre. Ibid. 


2. In Treſpaſs, if a Man takes upon him to cauſe F. S. to rehkaſe to me 
all his Right in ſuch Land, or to make me a Houſe, or a Surgeon to cure a 
Man, or to plow my Land and does not, or takes upon him zo do it well 
and ſufficient, and does it ill or inſufficient, Action upon the Caſe lies, 
and he ſhall not be put to Action of Covenant. Br. Action ſur le Caſe, pl. 
69. cites 14 H. 6. 18. per June Ch. J. and Paſton ]. 

3. It a Man bargains with another for 2 Pipes of Wine for 101. and to 
deliver them to the Plaintiff” at D. and does not, Action upon the Caſe 
lies. Br. Action ſur le Caſe, pl. 56. cites 21 H 6. 55. 

4. So of Non-teaſance of all other Bargains, as to cure a Wound, make 
a Houſe, ſhoe a Horſe &c. which is not by Specialty; for then Covenant 
lies. Br. Action ſur le Caſe, pl. 56. cites 21 H. 6. 55. | 

5. So of Mis-feaſance contrary to his Promiſe, by the beſt Opinion. 
Tbid. cites S. C. 

6. In Treſpaſs &c. the Defendant pleaded an Exchange of Lands between 
him and the Plaintiff, and that it was agreed between them, that the 
Plaintiff ſhould make the Fences and always maintain them, and that the 


Fences 


+ Wy : f | 1 
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kences of ſuch a Choſe were in Decay, by Reaſon whereof &c. And upon De- 
murrer the Juitices held this an 111 Plea, becauſe this Agreement can be 
no Bar to an Action of Treſpaſs tho* it had been by Deed ; for then he 
would only be put to his Action oft Covenant, but now his proper Re- 
medy is an Action on the Caſe upon the Promiſe it he doth not perform 


it. Bur Popham e contra. And judgment for the Plaintiff. Cro. Eliz. 
709. pl. 30. Mich, 41 & 42 Eliz. Nowell v. Smith, 


(M. c. 4) Caſe, or Detinue. 


1. IT I deliver my Goods to a Man for ſa/e Keeping and he takes the Kelw. 160, 
Cuſtody upon him, and my Goods tor Default of his Cuſtody are 4. pl. 2. 
loft or deſtro d, | may have Action of Detinue, or upon the Caſe at my 
Pleaſure, and ſhall charge him by theſe Words, ſuper ſe Aſumpfit. And 
if I bring my Action of Detinue, and he wages his Law, I ſhall be barr'd 
in Action upon the Caſe, becauſe I had Liberty, and having choſen an 
Action of Petinue, this was at my Peril, and I loſt the Advantage of 
the Action upon the Cafe ; and this is adjudg'd per Frowike. Kelw. 77. 
b. 78. a. pl. 25. | | 
2. The Plaintiff had counted that he bought 20 Duarters of Malt, 
and hath not ſhew'd that it was in Sacks, ſo by the Buying no Property 
was alter'd; for the Plaintiff cannot take this Malt out of the Garner of 
the Defendant by virtue of ſuch buying of Malt not certain, nor he 
cannot have Action of Detinue. But it it was in Sacks, or in other man- 
ner ſever d from the ot her Malt, there the Buying alters the Property, fo 
that the Vendee may take or have Action of Detinue, and by the ſame 
Reaſon have Action upon the Caſe; but as the Caſe is here, he is put to 
his Action of Debt for the Malt; and the Matter was peruſed at the Bar, 
and after by all the Bench. Kelw. 77. b. pl. 25. 


(M. c. 5) Caſe, or Diſceit. tin e 
pl. 11. 


1. IT was agreed, Arguendo in Præcipe quod reddat, that if the 2. TRE 
nant rafts Protection, and does not 1 5 paar to the Farm of the Pro- 3 
tection, Action of Diſceit lies; but if he goes, and returns within the Time 8. C. 
&c. there Action upon the Caſe lies, and not Writ of Diſceit. Note the 
Diverſity. Br. Action fur le Caſe, pl. 18. cites 44 E. 3. 4 
2. In Recovery by Default, it the Tenant was not warn'd, they ſhall not 
have Writ of Diſceit againſt the Sheriff to re-have the Land, but Action 
upon the Caſe ; tor he does not loſe the Land there by the Default. Br. 
Diſceit, pl. 16. cites 8 H. 6. 1. 
3. Diſceit, inaſmuch as the Defendant was his Attorney, and oug bt to 
have taken Obligation g F. F. of 100. to the Plaintiff, and he took it to 
himſelf, and it is {aid that he ought to confeſs that he took [it as for] his 
Fee ; and = Newton J. Action upon the Caſe lies, and not Action of 
Diſceir. Br. Action ſur le Caſe, pl. 11). cites 20 H. 6. 25. 
4. It ſeems that where a Man premiſes for a Con/ideration to do an Af, , where 
and does it not, Action upon the Cafe lies. But where a Man does his Pro- the Defen- 
C miſe dant had 


yy 
_— 
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eo HO” miſe falſely, then Action of Diſceit lies. Br. Diſceit, pl. 2. cites 20 H 
and to the 

Plaintiff for 6. 34. | a | | 
1001. and ought to have infeoff d him within 14 Days, he, after the Bargain had, granted a Revt-Char:e 
to a Stranger, and after in eoffed the Plaintiff of the Land charged, where the Land was diſcharged at 
the Time of the Bargain, Action of Diſc-1r lies. Ibid. $2 if he infeoffs a Stranger after this Pro- 
miſe, and firſt ouſts him, and infeoffs the Plaintiff ; but Brooke ſays it is not adjudg'd. Ibid. 


-» 


5. Caſe, for that the Plaintiff having 100 J. deliver d to him to pay over 
to J. S. and the Defendant came to him, and falſo & fraudulenter affirm'd 
he was F. F. whereupon he deliver'd the 100 l. to him; whereas, in 
Truth, he was not J. S. Adjudg'd that an Action of Diſceit lay againſt 
him. Mo. 538. pl. jos. Paſch. 39 Eliz. B. R. Thompſon v. Gardiner, 


ths (1.2) (M. c. 6) Caſe where, and where Treſpaſs. 
5. 6. 7. 10.14. | 


Br. Action 1. 
ſur le Caſe, 
pl. 101. cites 
21 E. 4. 76. 
S. P. 


Man ſhall not have General Treſpaſs of miſuſing a Licence in Fact, 
as of riding a Horſe 20 Miles, where he borrow'd to ride but 10 
Miles; and contra of Licence in Law, as to enter a Tavern &c. in the one 
Caſe Action upon the Caſe lies, and in the other Treſpaſs. Br. Action 
ſur le Caſe, p!: 95. cites 12 E. 4. 8. 

2 Le. 93. pl. 2. The P aintiff had a Cellar, over which the Defendant had a Ware- 
116, Mich. houſe, in which he laid ſo great a Burthen that the Floor broke, and 
36 Eliz. in fell into the Cellar, and ſpoil'd three Buts of Wine. 8 Mod. 2y4. Arg. 
the Exche- cites it as adjudg'd, that an Action on the Caſe, and not an Aion of 


Ne K. Treſpaſs, lay againſt the Defendant. Edwards v. Hallender. 


$5 S. C. 
but I do not obſerve exactly S. P. Poph. 46 S. C. but I do not obſerve exactly S. P. 


3. One cannot have Treſpaſs for breaking another Man's Fence ; but i 
he be damnified by the Breaking, he may have Action upon the Caſe again 
the Party that broke it; per Bacon J. Sty. 131, Mich. 24 Car. 

Caſe, tor entring upon the Poſſeſſjon of a Term, which the Plaintiff 
had recover d by Verdict given for him Tu the Defendand. It was 
moved that the Action ſhould have been Treſpaſs, and not Caſe. But 

r Roll Ch. J. A. may have an Action on the Caſe, ur Treſpaſs, againſt 

at his Election. Sty. 427). Mich. 1654. Jones v. Graves. 

Caſe, for 5. Action on the Caſe, Quare Agquæductum ſuum fregit &c. lies well, 
e X unleſs it appears that it was broken in the Plaintiffs own Soil, and then 
. Treſpaſs lies. Hardr. 61. Arg. cites Paſch. 12 Car. 2. B. R. Rot. 427. 
of 2 Cloſes Forber v. Hayes. 

were Parcel, | 

and of a River running near thoſe Cloſes, and that the Defendant did at S. in a certain Meade there, dig 
duo Foſſata, by which the Water into the Ditches did run, ſo that pro diverſis diebus he loſt the Benefit of it 
for his Cattle. It was moved in Arreft of judgment, that he _ to have brought I'reſpaſs, and not 
an Action upon the Caſe ; for the diverting the Water is Treſpaſs ; for inaſmuch as the Plaintiff in- 
titles himſelf to the River, it is a Treſpaſs in its Nature. Holt Ch. I. ſaid the Diverſion muſt be in the 
Plaintiff's own Land to make it a Treſpaſs, and Judgment for the Defendant. Holt's Rep. 24 Mich. 8 


Ann. Leveridge v. Hoskins ——11 Mod. 257. pl. 12, S. C,—S, C. cited by Ld. Ch. J. Raymond, 2 
Ld. Raym. Rep. 1402. 1403. accordingly. 


6. Caſe doth not lie for breaking a Wall, in which the Plaintiff had no 
Property, and which was betwixt the Plaintiff *'s Houſe and an Alley or 
Street, and making a common Paſſage thro the Wall; tor if it be the Plain- 


tiff's, Treſpaſs lieth ; and it it be not, this Action doth nor lie; for his 


being diſturb'd in Profit, Gueſts, or of his Reſt, Without particular Da- 
mage, as that the Plaintiff's Houſe is undermin'd or worſted; per 
Wind- 
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Windham]. to which the Court agreed, and Jocgment tor the Defendant. 
| v. Kirkman. 

7. Caſe lor a Nuſance for making a Lime- Kiln, without laying it to be 
upon the Defendant's own Soul, was held bad; becauſe if it were upon 
the Soil ot the Plaintiff, Treſpaſs were the proper Remedy, and not 
Caſe, tho' a conſequential Damage, viz. the Lois of a Water-Courſe, 
was laid. Arg. 12 Mod, 382. in Caſe of Mikes v. oy 

8. Caſe was againſt a Servant tor taking away Foods, for which Toll 
was due, without paying Toll, whereby the Goods were forteited, and 
there it was queſtion d whether that were Caſe or Treſpaſs ; but held to 
be proper for Caſe, becauſe it was by a Servant who had Authority. 
Arg. 12 Mod. 382. in Cafe of Mikes v. Caly. | 

9. Caſe was brought tor entering into Waſte, and driving Cattle, where 
by they were damaged, and Judgment was arreſted ; for that Treſpaſs lay, 
and not Caſe. Arg. 12 Mod. 382. cites Paſch, 5 W. 3. enter'd Hill. 4. 
Rot. 105. Thornton v. Auttine. | | 

10. Caſe tor cutting the Plaintiff's Corn, and Judgment arreſted ; for 
it ſhould have been general 2 and it every Treſpaſs were turn'd 
to Caſe, the King would loſe his Fines. Arg. 12 Mod. 382. cites Paſch. 
9 W. z. Gill v. Darle. 5 

11. Caſe, for that he was Maſter of a Ship laden with Corn in ſuch a Port, Ld Raym. 
ready to ſail &c. and that the Defendant enter'd and ſeiz'd the ſaid Ship, and Rep. 558. 
detain'd her, per quod he was hindered in his Voyage. Upon a Demurrer it was : Pre Fg 
objected that it ſhould have been Treſpaſs, and not Caſe ; bur adjudged Ine Plaintif- 
tor the Plaintiit; For per Holt Ch. J. the Plaintitt has no Property in the 
Ship, tor that is the Owner's, and he only declares as a particular Officer, 
and can only recover tor his particular Loſs ; bur he might have brought 
Treſpaſs, as a Bailee of Goods may; but then he mutt have declared 
upon his Poſſeiſion only. 1 Salk. 10. pl. 4. Paſch. 12 W. 3. B. R. Pitts 
v. Gainee. | 

12. In an Action on the Caſe, for cauſing him to be arrefled and car- 
ried to Priſon without a Cauſe, Exception was taken, That this ought to have 
been Treſpaſs, and nor Caſe ; that a Man cannot change the Nature of 
the Action by laying it with a Per quod. The true Difference is this, 

Treſpaſs is where there is an immediate Injury; Caſe, where the Injury is 
collateral. Powel J. ſaid we muit keep up the Difference of Actions, and ir 
will be hard to maintain this; but if a Man, by being impriſoned, ſhould 
have a Special Damage, as forfeiting a Recognizance, or that he could not 
appear at ſuch a Day, per quod he was damnified &c. there it muſt be 
Caſe ; and Powis ot the tame Opinion. Gould faid, This is coupled 
with Special Matter, and laid to be done maliciouſly ; Ergo, Caſe lay. 
Bur Pengelly ſaid you may as well ſay a Man may maliciouſly aſſault and 
wound, and therefore Caſe lies. Adjornatur. 11 Mod. 180. Trin. 7 
Ann. B. R. Bourden v. Alloway. 

13. Caſe, for cauſing the Plaintiff to be arreſted by a Conſtable, and A Juſtice of 


falſely and maliciouſly charging her with a Felony before a k 5p of Peace, — 


and cauling her to be committed to Bridewell, and put to hard Labour. Per Warrant to 
Holt Ch. J. It doth not ſet forth that he arreſted her by his own Autho- arreſt a Man, 
rity, neither doth it appear to be a falſe Impriſonment, and therefore and if he 
it is not an Action ot Treſpaſs, but an Action upon the Caſe; and does it 


Judgmene accordingly. Holes Rep. 22. pl. 2% Tria. 7 Anne, gon 
.. . . V. Slater. | | againſt him 


that malici- 
ouſly cauſes this to be done. Arg. 11 Mod. 180. 


14. Where the Complaint is not of a bare Treſpaſs, but for ome ſpecial * 4s the ſtep- 
Damages ſuffer'd by the Arreſt and Impriſonment, which 5 2 Ns Cha ping 4 2225 
ſequences 


Comrſe is 
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Treſvaſs; ſequences of every Arteſt and Impriſonment,“ [or other ſuch Act] Caſe lies. 


but if it is 's Rep. 22. in Caſe of .... v. Slater. 
2 Arg. Holt's Rep. 22 f 


the Ground was ſpoiled, it is (aſe, Arg. Holi's Rep. 22. Trin. 7 Ann. And ſee (K. c) pl. 3. 


1 15. A Perſon that had a Right to enter into the Backſide of his 
rin. 10 


Geo s Neighbour tor certain Purpoſes, enter'd thereinto, and fix d a Spout to 
N ac. his Houſe, by which the Water trom the {aid Houſe was convey d into 
cordingly; his Neighbour's Backiide, by which his ſaid Neighbour's Buildings re- 
and ſays the ceived great Damage. Reſolved per Cur. abſente Powis, That Treſpaſs 
Civilians. Vi & Armis would not lie, but it ought to be Caſe. The Diſtinction in 
paſſes on the Law is, where the immediate Act itſelf is injurious to the Plaintiff*s 
- Caſe Actio- Perſon, Houſe, Land &c. and where the Act itſelf is not an Injury, but 


nes Injuria- by a Conſequence from the Act, that in the firtt Caſe Treſpaſs lies, but 


rum; and 


in che cin, not in the laſt; but in that the proper Remedy is Caſe. 2 Ld. Raym. 
cipal Cafe Rep. 1399. 1402. Trin. 11 Geo. Reynolds v. Clarke. 

an Injur 

was pan. by Conſequence of a lawful Act, and therefore this Action, being founded on a Damage re- 


ſulting from ſuch Act, is the proper Action for the Piaintiff in this Caſe, and not an Action of TreC. 
paſs. Holt's Rep. 22. S. P. Arg. in Caſe of ..... v. Slater. 


(N. c) | Caſe. | For what Things it lies. 


1. II the Beadle of an Hundred ought, by Virtue of his Place, to 
have by Prelſcription certain Gallons of Beer of every Brewer at 
a certain Price, If the Brewers will not ſuffer him to have it accord⸗ 
3 upon the Cale lies. 19 R. 2. Action ſur le Caſe, 
51. d judged. 
Br. Action 2. If a Man ought to have Toll upon the buying of Cattle in a 
1725 Caſe, Market, if one buys Cattle, and does not pay the Toll, an Action upon 
56. the Cale lies for this. 7 Þ, 4. 44. b. 9 Þ. 6, 45, b. 
Firzh, Action | 
ſur le Caſe, pl. 26. cites 8S. C. See (K. c) pl. 2. 


* Firzh. Ac- 3. If thoſe that are coming to my Market are diſturbed, or beat, 
rion fur 1c. per quod J loſe my Toll, an Action upon the Cale lies. 11 0. 4. 
cies e 47. b. 7 90. 6. 46. t 41 E. 3+ 244 b. I Fitz. Na. Bre. 124. E. 
per Skrene. 


Br. Action ſur le Caſe, pl. 42. cites S. C. accordingly, becauſe the Plaintiff has Intereſt certain in the 
Thing ; per Skrene. 


So in caſe of foreſtalling a Market, whereby Toll is loſt; per Powel J. 6 Mod. 49. Mich. 2 Ann. 
B. R. in Caſe of Aſhby v. White 


18 C. cited by Wylde J. 2 Vent. 26. and allowed by Vaughan Ch. J. Ibid, 28. 


+ Br Action ſur le Caſe, pl. 14. cites 8. C. Firzh, Action ſur le Caſe, pl. 31. cites S. C. & 
S. P. by Bel. | 
] F. N. B. 124. (E) is not clearly S. P. 


4. So if upon a Sale in a Fair, a Stranger diſturbs the Lord in 
taking the Toll, an Action upon the Cale lies for this. 9 Þ. 6. 45. 
Br. Action 5. If d Man hath che Aſſiſe ot Bread and Beer, Fines, Amercements, 
fur le Cate and other Matters of Frankpledge by the King's Grant, and he dit- 
1 trains tor an Amercement, and a Stranger makes a Reſcue, an Action 
Fitzh. Ac- UPON the Cale lies againſt him. 38 Þ, 6. 9. b. 


tion. ſur le 


Caſe, pl. 14. cites 8. C. 


| r 
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6. It 


* 
— one 


Actions [ Caſe. ] 4 9 


uh Jf a Man diſturbs mySteward in holding my Leer, an Action * Br. Action 
upon the Cale lies againſt him, 38 P. 6. 16. 19 K. 2. Action ſur de Case, 


I. 75. cites 
upon the Cale, 52. p 60 cite 
: a Firth. Ac- 

tion ſur le Caſe, pl. 15. cites S. C — F. N. B. 94. (G) in the new Notes there (a) cites Trin. 16 


E 3.S 7, 


7. Tf a Man, Time out of Mind, hath had a Leet, and other 
Court cc. within a Manor and Town, and there hath not been any 
Courts in the Town, if a Scranger holds a Court in the Town, an 
diſtrains the Tenants, and them by many Diſtreſſes does tmpoveriſh, 
per quod they cannot pay their Rents, àn Action upon the Cale lies 
againſt him. 13 Y. 4. 11. 

8. If my Tenants within a certain Seigniory ought, Time out (SA 
of Mind, to go tree to every Market and Fair, to ſell and buy Goods LIN 
without Payment of Toll, and one takes Toll of my Tenants in his 
Fair or Market, an Action upon the Caſe lies againſt him. 43 E. 
3+ 39% ; 

9. Tf a Yan diſturbs the Servants and Tenants of a Lord in the 
collecting ot his Tithes due c. an Action upon the Cale lies againſt 
him. 19 K. 2. Action fur le Cale, 52. 

10. Where there is damnum abſque injuria, nd Action upon the — Afton 
Cale lies, 11 D. 4 47. * Os 
8 Firzh. Action ſur Caſe, pl. 28. cites 8. C per Hanke. Injuria fine damno, or damnum 
fine Injuria will not bear an Action, but both muſt neceſſarily concur for that Purpoſe ; for Things 
muſt not only be done amils but it maſt redound to the Prejudice of him that will bring his Action for it; 

r Gould ]. Arg. 6 Mod. 46. but Holt Ch. J. ibid. 54. fays, he thought it impoſſible there ſhould 
be an Injury without Damage; for Injury in its Nature imports Damage, tho' it coſts not the Party in- 
jured 2 ; for Damages do not cenſiſt in Things pecuniary, but in Diſturbance of Rigbt; If 
Words are ſpoke of one whoſe Repuration is ſo very undoubted that no body believes them, ſo that he 
loſes nothing by them, yet becauſe it is an _y ro one tobe ill ſpoken of, he ſhall recover Damages ; 
Or ſuppoſe one gives another a Cuff on the Ear, but does not hurt him, yet for the Indignity offered 


his Perſon Action lies; So if another rides in a Path-way in my Land, I ſhall have Action, becauſe ir 
is an Invaſion of my Property, and an Injury to my Right. 


11. As if a School be ſet up in the ſame Town where an ancient * Br. Action 
School has been Time out of Mind, by which the old School re- url Cate. 


cetves Damage, yet no Action upon the Cale lies, becauſe it is law W- 
ful for a Man to teach where he pleaſes, and this is for the Eaſe of school and 


the People. * 11 V. 4. 47. udjudged. f 22 . 6. 14. b. teaching ot 


Infants is 
ſpiritual Matter, per Thira ; quere inde. S. C. cited Arg. Noy. 184 S. C. cited Arg. 2 
rownl. 148. The ſerting up another School is damnum abſque injuria; per Twiſden J. Mod: 69. 


4 4 22 Car. 2. B. RK. in pl. 19.—1 F. N. B 95 (A) in the new Notes there (b) cites 8. C. accord- 
ingly. * | 


12. 1 
this is to the Damage of the common Maſter, yet no lieg. en for, Calc 


2. [So] If F retain a Maſter in my Houſe to inſtruct my Children, Fitzh. Acti- 
| I. 28.*cites 
11 P. 4 47. | 


C. but S. 
P. does not 


| rs | appear. 

13. So if J have a Mill, and my Neighbour builds another Mill“ F. K B. 
upon his own Ground, per quod the Profit of my Mill is diminith- 3: 2" 
a no Action lies 2 — him; for every one may — erect Notes there 
a ill upon his own round, 11 Y. 4. 47. * 22 I, 6. 14. ADJUDN- (b) cites S. 
ed. 24 Y. 8. Fitz. 46. | 8 
Caſe, pl. 11. cites 8. C—— Noy. 184 Arg. cites 8. C8. P. Br. Action fur le Caſe, pl. 42. cites 11 
H. 4. 47. but contra if the Miller diſturbs the Water to come to my Mill, there I ſhall have Action 
upon my Caſe; per Hank. quod non negatur, and ſo was the Uſe about 24 H 8-—S.P. ibid. pl. 57. 


2 6. 14. and per Newton the Plaintiff has no Remedy but againſt them who ought to grind at 
is Mill, ” 5.74 | 


D 14 S0 
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10 Actions [Caſe.] 

Eurh. Acti- 14. So a Man bath a Houſe upon his own Ground by Preſcripri- 
on ur on, ft it | build a Houſe upon my own Ground next adjoining, na AC- 
cies C. tion tes againſt me. 224); 6. 14. b. 


bur I do 
not obſerve S. P. there. 


S. P. per 15. So ik J have 100 Acres of Paſture in a 'T own, and before this 
Newton. Time no Man hath ever had any Paſture within the ſame Town, and 


3a ory thoſe ot the Town have uſed ro agiſt their Cattle in my Paſture, and 


pl. 57. cites another, that has Freehold within the Town, converts his arable Land 


22 H. 6. 14. into Paſture, fo that thoſe of the Town agitt their Cattle there; 


per 
and tems to Natnſt him; for it is lawful for him to make the beſt Advantage 
cite 8. C. he can of his own Land. 22 . 6. 14. b. 

S. P. Br Ac- 16, If J have had a Mill by R in my Land, if another 
tion ſur le erects a new Mill upon his own Land, tt this draws away the Stream 


wag, 4 from my Mill, or ſtops it, or makes too great a Quantity of Water to 


but contra if run to my Mill, by which J receive Damage, fo that my Mill can- 
Bocce be not grind as much as it was uled to do, J ſhall have an Action up- 
ech, Nea, on the Cale againſt him. 22 0. 6. 14 

per Newton i But per Paſton the Action lies. Fitzh. Action ſur le Caſe, pl. 11. cites S. C. and 8. 
P. by Markham. | 


See more of 17. If I have had a Houſe by Preſcription upon my Ground, ano- 
— at Tit. ther cannot erect an Houſe upon his own Ground next adjoining 
I... thereto fo near to it that he ſtops the Light of my Houſe. * 22 0. 6. 
* For if he IS. per Markham. Co. 9. Bland's Caſe, 58. reſolved. 


does, I may | | 
have Affe of Nuſance. Br. Action ſur le Caſe, pl. 57. cites 22 H. 6. 14. Fitzh. Action ſur le 
Caſe, pl. 11. cites 22 H. 6. 14. S. P. 8 [but it 1s 15. a. pl. 23.] S8. C. cited 9 Rep. 58. 
a. in Aldred's Caſe, and then cites Trin. 29 Eliz. B. R. Bland's Caſe——2 Le. 93. pl. 116. Arg. cites 
Bland v. Moſely, adjudged. 


Br. Action 18. So he cannot build an Houſe upon his own Ground, ſo near 
_ 4 2 my Ground as to cauſe the Rain to tall and drop upon my Houſe. 
B 4. 22 D. 6. 15. per Markham. | 

N. B | 


— p 


184. (D)S. Pc Coed Arg. 2 Le. 93. in pl. 116. 


Br. Action 19. If Jam a Freeman, and another ſays Jam his Villain, and 
* * _ lies in wait to take and impriſon me, & tantts inſultibus & affraits ef 
Ke fecit per quod circa negotia mea #c. palam intendere #c. an Action 
Fitab. Acti- upon the Cale lies againſt him, 2 E. 4, f. 


on ſur le 
Caſe, pl. 16. cites S. C. Kelw. 26. b. 27 a. Arg. S. P.—— Ibid. 45. a. pl. 1. Mich. 17 H. 7. Anon. 
it was clearly agreed by all the Bar and the Court, that if I threaten to ſeiſe one as my Villein, this 


is no Cauſe of Action without more viz. an Act in Fact, as lying in wait to take him, or the like &c- 


Br Action 20. But if he does not allege that he in tantis inſultibus & affaiis 


ſur le Caſe IC; la ſu; am 1 
4 . effecit per quod circa negotia ſua EC, palam intendere qt. no Action 


C.— Fitrh. lieg. 2 E. 4, S. b. 
Action ſur : 
le Caſe, pl 16. cites S. C. 


RALLY 21. If a Man menaces my Tenants at Will of Life and Member, 


Fol. 198. per qnod they depart from their Tenures, an Action upon the Cale 
NF! lies againſt him. 9 Þ. 7. 8. ; 
on flare Bur the chreatning without their Departure fs nd Cauſe of Attion. 


Caſe, pl. 21. 9 
cites S C & 9 D. 5 


8. P. by Fairfax; for the Departure is the Cauſe of the Action, which Keble agreed. 


22. 


- Actions [Caſe.]) F 
1 It a Copy preicribes to have the Toppings of Trees grob Mo. 546. pl. 


ing upon his opyhold, and the Lord cuts down the Trees, and car- bine * 


rieg away the Body of the Trees, and leaves the Toppings to the Co- neiſ, S C 
ppholder, yet the Coppholder thall have an Action upon the Cale a- adjudg'd for 
gainſt the Lora; tor he ought to have not only the preſent . the Prainrift. 
pings, but allo thole that thalt grow hereatter. Mich. 3 Jac. B. K. ee 
cited per Coke to have been lo adjudged in B. B. between Sed/ing C. achudgd 
and Gyaold, which was adjudged. Mich. 40. 41 Eltz, B. R. by Popham 


| and Fenner, 

(abſente Gawdy) but Clench doubted, becauſe by this Means the Lord who had Intereſt in the Tim- 
ber ſhould never have any Profit thereof, and fo loſe his Inheritance, and therefore it is Reaſon that he 
take his Timber, and leave the Loppings to the Copyholder, otherwiſe they ſhould never be cut down, 
and ſo the Timber decay, to the Prejudice of the l cited Roll. Rep. 196, in pl. 
37. by Coke Ch. J. but ſtates it that the Copy holder ſhrowded the Trees firſt, and then the Lord cut 
down the Bodies, and adjudged that the Action lay; for the Shrowds are renewing annually; and 
Haughton and Geo. Crooke remember'd the Caſe. S. P. Arg. Brownl. 199,—— 2 Brownl. 149. 8. 
P. cited by Coke Ch. J. as adjudged in one Whitehand's Caſe. , 


23. If the Lord in ancient Oemeſne will not hold his Court out of 
Malice t. the Demandant in a Yrit of Right there ſhall have an 
Action upon the Caſe againſt the Lord ; for otherwiſe by ſuch 
rn the Lord at any Time might make it Frank-fee. 11 E. 2. 

ton fur le Cale 46. 
But it the Cuitom of a Copyhold Manor be that a Copyholder Cro. J. 368. 

for Life may name his Succeſſor, and that the Lord ought to admit ?* 8. O. 
him, and a Copy holder tor Lite, according to the Cuſtom names his held che au. 
Succeſſor, who after the Ocath of the Copyholder comes to the Lord tion lay not, 
according to the Cuſtom, and prays to avinit him, and the Lord re- and Judg- 
tuſes to admit him, yet no Action upon the Cale lies for him againſt the N 
Lord, becauſe this was but an Eſtate at Will at Common Law, and — Roll 
tho Cuſtom hath fixed the Eſtate, yet that thall not enure to ſuch col- Rep. 125. pl. 
lateral Purpoſes as this is, adjudged, My Reports, 12 Jac, be-) S. C. ad- 
tween Ford and Hoskins, 13 Jdc. ADJUDRED. jornatur.— 


Roll Rep. 
195. pl. 37. S. C. adjudged per tot. Cur. againſt the Plaintiff. Mo. $42. pl. 1137. S. C. reſolved 


that the Action does not lie, — 2 Bulſt. 336. S. C. adjudg'd accordingly. 


25. So if a Copyholder ſurrenders to the Uſe of one, -and the Lord Roll Rep. 
refuſes to admit him, no Action upon the Cale lies againſt him. My G 25 | 
Reports. 12 Jac. I pl. 


7. 8. P. ac- 
cordingly. 4 Rep. 28. b. 8. P. reſolved Trin. 33 Eliz. pl. 17. in Caſe of Weſtwick v. Wyer.— 
S. P. arg. Sid. 34 iu pl. 2.——2 Vent. 27. 8. P. by Tyrrel ]. 


26. So if ſuch a Copy holder, that is to be admitted, prays the Lord Roll Rep 
to hold a Court, and he will not, pet no Action upon tbe Caſe lies 5 1 75 
againſt him, By Reports, x2 Jac, per Coke 


Ch. J. 
2 Bulſt. 336. S. P. accordingly by Haughton 1 TY. 


fuit conceſſum per Cur. in pl. 7. 


27, Ik Ceſty que Uſe at common Law had requeſted his Feoſſees to Roll Rep. 
the Caſe lay againif bin, but his Demneby as in Chen Un. Fd 
y againſt him, but his Remedy was in Chancery only. $ P b. 
My Reports, 12 Jac. per Curiam. | * cb. J. —4 


fuit ſ. 
ſum per Cur.— 2 Bulſt 337. S. C. and S. P. by Coke Ch. JS. P. by Tyrrel J. 2 Vent. 2;, 9 


28, If it be the Cuſtom of a Copyhold Manor chat Surrenders ſhall Roll Rep. 
be made to one of the Tenanrs of the Manor, if he will nor rake ſuch 126. in pi. 


Surrender, C 24 


0 . 
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s.P. by Surrender, yet no Action upon the Caſe lies againſt him. 5 
Haughton J. ports, dF {ac, P 1 h My R 


quod fuir 
conceſſum per Coke Ch. J. Arg. 


Roll Rep. 29. But if a Man brings a Bargain and Sale to an Officer to be in- 
* 2 roll'd, according to the Statute, and he will not inroll it within 6 
Coke Ch. J. Months, an Action upon the Cale lies againſt him. X'y Reports, 
Arg. in pl. 2. 12 Jdc. per Coke, 


— 2 Bulk. 


336. S. C. and S. P. by Coke Ch. J. Arg.—S. P. by Tyrrel J. 2 Vent. 27. 


* This 30. Tf Feoffees ro mp Uſe at the Common Law would not have 
ſhould be join'd in Voucher where they might, per quod Judgment paſſed againſt 


a i HOG them, yet I could not have an Action upon the Caſe againſt them; but 
which y, my Remedy was in Chancery only ; Contra 14 H. 4. 24 b. 
the Remedy 


was by Subpœna, or by Action on the Caſe againſt the Feoffee. 


* Roll Rep. 21. If an Archdeacon will not induct a Clerk, who is admitted and 
8 r inſtituted, an Action upon the Caſe lies againſt him for that; be- 
S. P. agreed Caliſe he had jus ad rem, and the Church is full by Inſtitution. F. 
per Cur. obi- M. B. 46 D. f My Rep. 21 [12 Jac, per Curiam, 


ter. 
+ This ſhould be F. N. B. 47 (H) where Fitzherbert ſays, he conceives the Clerk ſhall have Action 
on the Caſe againſt the Archdeacon becauſe the Induction is a temporal Act; but that ſome have ſaid 
he ſhall have Citation in the Spiritual Court and puniſh him there; for perhaps he may allege a ſpecial 
Cauſe, why by the ſpiritual Law he ought not to be inducted, and which cannot be determined in the 
temporal Court; Ideo Quære.—8. C. cited Cro. J. 369. at the End of pl. 1. Action on the Caſe 
well lies; per Doderidge J. Arg. 2 Bulſt. 265. Mich, 12 Jac. cites 7 E. 4. 21. & 18 E. 4. 14. & 17. 
and yet he hath Remedy in the Spiritual Court. Ibid. 266. Coke J. agreed that Caſe lies; for 
till Induction the Party cannot make a Leaſe nor have any of the temporal Profits of the Land, which 
is a Wrong, and therefore Caſe lies.—8 P. agreed per Cur. Obiter Roll Rep. 64. Mich. 12 Jac. in 
I. 9.—8. P. affirm'd per tot. Cur. for good Law, 12 Rep. 128. and ſays that with this agrees 26 H. 
3 3. and that tho' it is held 38 H. 6. 14. that he ſhall have Remedy againſt the Archdeacon to puniſh 
him [in the Spiritual Court] yet ſaving the Opinion there, they cannot award him Damages in ſuch 
Caſe, but he ſhall recover them at Common Law.— S. P. by Archer J. Arg. 2 Vent. 26. 


Cro. J.478. 32. If a Man ſeiſed in Fee makes a Leaſe for Years, and after comes 
pl- 12. Hunt to the Land to ſee it any Waſte be there committed, and endeavours 
* Fol. 109. to enter upon the Land *, bur a Stranger diſturbs him and will not let 
Thi enter to view the Waite, the Leſſor may have an Action upon the 
v. Dowman Caſe agatnſt him; for the Law allows him to enter and ſee whether 
S.C. and all any Waſte is committed, and for want thereof he may be prejudiced 
held the Ac. for want of knowing tor what or when to bring his Action; and fo 


tion main- this is damnum & injuria. Palſch. 16 Jac. B. R. between Hunt and 


tainable, and der ũdjudged, the Novelty of this Action being ſhewed in Arreſt 


Judgme: gf Judgment. 


r the 


Plaintiff—2 Roll Rep. 21. Hnnt v. Dadvert S. C. adjudg'd accordingly.—2 Roll Rep. 312. S. P. 


cited by Chamberlaine J. to have been adjudged. 


33. Mich. 10 E. 3. B. R. Rot. 27. An Action brought by the Pa- 


tron againſt the Parſon tor ſuing in Court Chriſtian for the Advowſon 


of the Church, and Tithes, againſt' the Statute, and Damage re- 
covered to 40 l. 
an recovers 60 Marks Damage 


34. Hill. 9 E. 3. 6. Rot. 58. A 

againſt the Prior of Lewis tor proſecuting an Excommunication in the 

a Court Chriſtian upon a Suit there for Rent, and the Proſecution was 

of his ects after a Prohibition, and ſomething was there raſed atterwards. * And 

not ſeem there immediately atter prædictus Prior convictus eſt pro proſecu⸗ 

very clear. tlone de tranſgreſſionibus contra pacem Regis in Curia Chriſttant- 
tatis, æ ſimiliter raſum eſt judictum, 
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—— 


b be the Cuſtom of a Pariſh char the Parſon of the Pariſh Mo. 3 ;;. 
ought . 1 to End one Bull and one Boar, within the ſame ! 50 3 
for the Increaſe of Cattle for the Maintenance of Polpttaltty, and Belding v 
that in Conlideration thereof the Parſon ſhall have the tenth of the In- Fay ad- 4 
creaſe cc. tif the Parſon Does not find a Bull and a Boar. according judg'd chat 


to the Cuſtom, every jÞartſhtoner that receives Damage thereby by the Action 


— 


want of Increaſe of his Cattle, and in Decay of his itality, 2. 
— have an Action upon the Caſe againſt the — rin. 39 * 222 
Eltz. B. R. per Curiam. | Ee BR. 

Slaing 


v. Fay, adjudg d for the Plaintiff. 8. P. but upon Demurrer to the Declaration theſe Exceptions 
were taken, viz. That he did not ſhew whether the Defendant was obliged to keep them by Cuſtom, 
Preſcription, or otherwiſe ; neither hath he alleged any particular Loſs or Damage by his Cattle nor 
increaſing, nor that the Defendant being Rector of a Church ought te find them in ſideration of 

ying him Tythes ; and for thoſe Reaſons the Declaration was held ill, 4 Mod. 241. Mich. 5 W. & 
M. in B. R. Waples v. Baſſet. Skinn. 399. pl. 33. S. C. and the Court ſtrongly inclined that it was 
not good. „ 


36. Ika Pariſhioner ſets out his Tithes of Hay dulp, and requires the 
Parſon to carry them oft his Land, but he does not catry them off in a Palm. 341. 


convenient time, Per quod his Graſs where the Hay lies is impaired F. e. 

by the Days lying upon the Graſs, an Action upon the Cale lies i &. 6 

againſt the Parſon, Mich. 13 Car. B. B. between Chaſe and Ware, Jac. Stuke- 
er Cur. adjudg d in a Writ of Error, and ſuch Judgment given in Y. X<»- 


zanco acfirm d accordingly. Jntratur Trin. 13 Car. B. K. Rot. Fal, 38. 


564. Mich. 15 Car. B. R. between Lee and Ruſſel. per Curiam. Arg Cites 
| S. P. to 

have been adjudg'd accordingly in a Corniſh Caſe; and oor ſaid he remember'd 
this Caſe and agreed to it.—— Caſe lies for not carrying away the Tithe.Corn in convenient 
Time. Noy. 31. in Dr. Bridgman's Caſe,— ——5, P. per Cur. Hill, 1 Car. 1. B. R. Lat. 8. Arg. 
——S, P. and the Court held that the PJantift could not put in his Cattle and eat the Corn, for tha: 
would ſubvert the Foundation of his Action for the other Part, which has been often adjudg'd main- 
tainable, and it is unreaſonable that the Plaintiff himſelf ſhould judge what is time convenient; and 
permitting him to ut in his Cattle and eat all the Corn would be a much greater Loſs to the Parſon 
than what the Plaintift hath ſuſtain'd by the Corn's continuing on the Land; but tis more reaſonable 
to allow an Action and ſo the Court to judge of the Reaſonableneſs of the time, and that the Recom- 

ence be proportionable to the Loſs ſuſtain'd ; and therefore Judgment was given ſor the Plaintiff. Ld. 
Rara Rep. 187. Paich. 9 W. 5. C. B. Shapcott v. Mugford.——Ibid 189. Arg. cites the S. P. to have 
been adjudg'd for the Plaintiff, Mich. 22 Car. 2. B. R. Rot. 249. Lutſcombe v. Porter. — Ld. Raym. 
187. Shapcott v. Mugford. 


37. But in the (aid laſt Cale when the Tithes are ſet out, and Mo 
tice thereof given to the Parſon, and he ſends his Servant to carry 
them away, and the yariſhioner then chreatens the Servant and will not 
ſutter him ro carry them away, and after the Parſon leaves them there a 
long time, to the Oamage of the Orals of the Pariſhioner, yet the 
Parſon is excuſed, it no new Requeſt wag after made to the Parſon to 
carry them 2 Mich. 15 Car. B. R. between Lee and Ruſſel, ad- 
ndg d a good lea in Bar of the Action of the Pariſhioner againſt 
the Parſon, no new Requeſt being alleged, and this upon Demurer. 
Jntratur Trin. 15 Car. Rot. 691. * 

38. Jf a Man makes a Feoftment of certain Lands bp 
reſerving a Way over the Land from ſuch a Place to ſuch a Place, tho 


2 Bulft 121. 
te, Collicum 


this Way commenced by Reſervation and not by Grant or Preſerip- $ C . 
tion. pet if it be topped he may have an Action upon the Cale. Trin. judg's for 


11 Jac, B. R. between Cho/locombe and Tucker, udjudg d. | the Plainriff 


1 d held 
= Plaintiff need not come to the Deteridant and ſhew him that he had Occaſion to —— Uk of pro 
ay. | | * 


39. If an Owner ſuffers Beaſts in Agiſtment to continue beyond their 
Time, Action lies. Palm. 341. Arg. cites 45 E. 3. 6. 

40. Action upon the Caſe lies tor a Thing which lies in Feaſance, as 
or rag of Good's or Deeds &c, Br. Action ſur le Caſe, pl. 111. cites 
2 E. 6. 8 

E F 41. The 
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5.0 cid 41. The Plaintiff ſold certain Truſſes of Hay to the Defendant” in ſuch 
2 Le. 93, in 4 Meadow, to be carried away within ſuch a Time; but the Defendant Jet 
Pl. 8 121 Ars; it lie there till it putrifted the Meadow, fo that the Plaintiff loſt the Profit 
Palm, 38: of the Meadow for a long Time, and thereupon brought Action on the 
Arg.—S.C. Caſe againſt the Defendant, and adjudged maintainable. Fitzh. Action 


cited 2 Roll ſur le Caſe, pl. 48. cites Hill. 13 Hf. 4. 


R 28. . . ; 
l 329. S. C. cited by Doderidge ]. S. C. cited Godb. 329. in pl. 424. Arg. and Ibid. by 


Doderidge J. 331. ory” 


42, If I have a Way over your Land, and you make a Houſe a-thwart 
| the Way, I ſhall have Aſſiſe of Nuſance; bur if a Stranger makes it, or a 
Trench &c. Action upon the Caſe lies. Br. Action ſur le Caſe, pl. 57. 

| cites 22 H. 6. 14. Per Markham. 
F. N. B. 4 43. If a Smith refuſes to ſhoe my Horſe, Action on the Caſe lies againſt 
(D) in the him. Agreed by the whole Court. Keil w. 50. a. pl. 4. Paſch. 18 H. 


new Notes 
there (a) 7 Anon. 


ites S. C. : 
and 20 H. 6. 55,—— Ld, Raym. Rep. 654 S. P. by Holt Ch. J. For if a Man takes upon him a pub. 


lick Employment, he is bound to ſerve the Publick as far as the Employment extends, and for Refuſal 
an Action lies. 


44. Action upon the Caſe lies, where no other Remedy is provided &c. 
Br. Action ſur le Caſe, pl 64. cites 14 Hf. 8. 31. Per Brooke ]. 
45. A Feoffment was made to B. to the Intent that he ſhould convey the 
Lands 70 C. and afterwards B. ſold the Lands to F. S. and refuſed to convey 
it to C. whereupon C. brought an Action on the Caſe. Wray Ch. J. and 
Gawdy held that the Action lies; for a Truſt to convey the Land to 
another is a good Conſideration in Equity ; but ra , . held e contra. 
Godb. 64. pl. 77. Mich. 28 & 29 Eliz. B. R. Megor's Caſe. 
S. P. by 46. It one has the Nomination, and another the Preſentation to an Ad- 
Haughton J. vowſon, and he that has the Preſentation will not proſent the Party nomi- 
quod fuit nated, no Action lies; per Cur, obiter. Mo. 842. Paſch. 13 Jac. in pl. 


conceſſum, 
r Coke & 1137. 


Ars. Roll Rep. 196. | 
S. P. 2 Bulſt. 47. If a Feeffor ſeals a Deed of Feoffment, and afterwards refuſes to 


338. by 1* make Livery, no Action lies; per Cur. obiter. Mo. 842. Paſch. 13 Jac. 
Arg. P. in pl. 1137. 
Per Tyrrel J. Roll Rep. 196. in pl. 37. S. P. by Doderidge J. and agreed by Coke Ch. J. 


S.P. 2 Bulſt. 48. If the Tenant will not attorn to the Grant of a Reverſion en Pais, 
A2 04 no Action lies. Mo. 842. per Cur. obiter. Paſch. 13 Jac. in pl. 1137. 


n 


Ar r by Tyrrel J. 2 Vent. 27. 


49. A. was ſeiſed of a Houſe newly built, and B. was ſeiſed of a 
Houſe next adjoining, and B. in digging a Cellar ſo near the Houſe of A. 
that he undermined it, by reaſon whereof Part of A. 5 Houſe fell into the 
Hole ſo digg d, Action on the Caſe lies for A. Adjudged. Roll Rep. 
430. pl. 24. Mich. 14 Jac. B. R. Slingsby v, Barnard. 
Palm. 241. Jo. Cale, for that there is a Cuſtom that Pariſhioner ſhall pay to the 
381. Wiſe- Parſon the 15th Cheeſe, and that at the Time he tender d them to the Par- 
man v. Pen- ſoan, who refuſed them, and let them remain in his Houſe, without taking 
ö Ley Ch. J. and Haughton held, that in this Caſe the Action 

ment. well lies; but Doderidge e contra. Ley 68. 69. Trin. 20 Jac. Anon. 


2 Roll Rep. 
28. 8. C. Wernatur —odb. 329. pl. 424. S. C. adjornatur. But the Reporter ſays, that he had 
honed it was afterwards adjudged for the Plaintiff. | 


51. Caſe 
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tion not being tavour'd by the Court, the Judgment was ſtay d. Palm. — vo" aa 
341. Hill. 20 Jac. B. R. Wiſeman v. Denham. Property was 
| alrer'd b 
the Tender, and then the Continuance in his Houſe was a Damage; but Doderidge ſeem'd e N 
And as to the Pleading, Lea thought the Tender ſhould be intended at the Houſe; but Doderidge and 
Haughton e contra. No 2 was given. — 2 Roll 8 328. 8. C. adjornatur.—Godb. 329 pl. 
424. 8 C. and Lea and Haughton held the Action lay ; but Doderidge e contra. And as to the Plead- 
ing and Intendment, Ley held it good enough; but Doderidge and Haughton e contra. The Reporter 
adds, that he had heard that Judgment was afterwards given for the Plaintiff Ley's Rep. 69. 70. 
Anon. 8. C. accordingly ; but no Judgment mention'd,——S, C. cited Noy 7. 31. 


52. H. obtained a Fridement in Debt againſt A. as Executor, and takes 2 Roll Rep. 
out a Fi. Fa. but betore the Sheriff could execute it, A. ſecrete & fraudu- 292. S. C. 
lenter ſells, removes, and diſpoſes of ail the Teftator's Goods, ſo that the ERGY: 
Sheriff is forced to return Nulla Bona &c. An Action upon the Caſe hes 
againſt A. For the Sheriff could not return a Devaſtavir ; for he could 
not tell what became of the Goods, nor can the Plaintiff have Remedy 
by any other Action; per Ley Ch. J. to which Doderidge agreed; bur 
Haughron e contra, & adjornatur. Godh, 284. pl. 408. Paſch. 21 Jac. 


B. R. Vates v. Alexander. 
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— Br. Juriſ- 
diction, pl. 

3. Cites 22 
H. 6.52 SP. 


: 53. It a Man ſeiſed of Land in Fee contracts to make a Leaſe for Years, 

: and to deliver quiet Poſſeſfron, and a Stranger diſſeiſes him, he may have 

” Action on the Caſe, thewing this Special Ditturbance ; per Ley Ch. J. 

: 2 Roll Rep. 354. Trin. 24 1 B. R. per Ley Ch. J. obiter. 

b 54. Caſe tor Killing Cattle infected with the Murrain, and throwing the Sty. 30 8 C. 

: Entrails into the Plaintiff s Field, per quod ſeveral Beaſts of the Plaintiffs = ed 175 

; died; adjudged tor the Plainritt, and that this Declaration was certain Ni 1 

8 enough. All. 22. Mich. 23 Car. B. R. Lodge v. Weeden. I | 

. 55. Whenever there is Malice and Damage a Man may have Action * It ſeems 

f on the Caſe Arg. 11 Mod. cites * 3 Keb. 753. and Vent. 348. Trin. 32 wp" 2— 

5 Car. 2. Anon. . | 753, Stowers 
v. * 

: ton.—— But Holt Ch. J. ſaid he was not fatisfied with this Cafe. 11 Mod. 74. Paſch. 5 Ann. 8 R 

: 83 2 Fol. 110. 

5 | | Sce (N. c) 

f pl. 31. 

: uſed Time out of Mind to find a Fitzh. Acti- 

: 


2 

non allocatur; and a good Count, tho the Plaintiff did not ſbew Seifin in himſelf, nor in li Anceſen, 

and notwithſtanding that the Plaintiff did not ſay that be was there when the Deſendant reſnſed; but he- 
1 ner cobat Days aftry Lent the Service ſhoulda be dune, 


the Writ was abated, and the Plaintiff brought other Wrir, and alleged all in certain. It was 2 
ird 
E. 


* 
4 282 neee 
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to find a Chaplain ut ſupra; by which the Plaintiff may have Ceſſavit, and not this Writ ; Judgment ot 
the Writ; & non allocatur; becauſe he did not traverſe the Preſcription, and by this way he may find 
2 Chaplains; whereupon he traverſed the Preſcription, and the others e contra. Br. Action ſur le 
Caſe, pl. 61. cites, 22 H. 6 46 —— 5 Rep. 73.4. Mich; 7 Ae 35 Eliz. B. R. Williams v. Jones — 
S. C. cited Arg. Litt. Rep. 95. the Services being to be performed in his private Chapel, and that with 
this accords Mich. 11 E. 4. Rot. 262. where Littleton, then a Judge; brought an Action againſt the 
Abbot of Hull in Yorkſhire, for not finding a Chaplain to celebrate Divine Service in a Chaple within 
his Manor, and preſcribed that he and all thoſe whoſe Eſtate he had in the Manor &c, and recovered 
againſt the Abbor. | 


S. C. cited 2. Tf the Vicar of B. hath uſed Time out of Bind. eit m- 
Cro. E. 664. elt Wd. A C n, to celebrate Divine MID in ON of 
in fl. 14. D. withinthe Banor of S. which is within the Pariſh of B. every 
Sunday and Holy-day throughout the Bear, before the Noon of the 
ſame Dap, and toadmintſter the Sacrament co the Lord of the ſaid 
anor ot S. his Men, Tenants and Servants within the Precin& of 
the ſame Manor inhabiring and commorant, and the Vicar does not per- 
form it, pet the Lord ſhall not have an Action upon the Caſe againſt 
him for this, but he ought to ſue him in the Spiritual Court, to com- 
pel him to perform it; for if the Lord might have this Action 
then might every Tenant of the Manor have the ſame Action, o 
which perhaps there are many, and ſo there ſhould be an infinite 
Number of Actions for one Dekault, for this is not a private Cha- 
ple as it is in 22 H. 6. Co. 5. Villiams's Cale 72, reſolved. . 
This belongs 3- Ik the Inhabitants of a Town have by Cuſtom had a Watering- 
not to this place tor their Cattle, if this be ſtopp'd by another, any Jnhabitant 
Head. of the Town may have an Action upon the Cale againſt him that 
ſtops it, for otherwile he ſhould be without Remedy, tn as much as 
ſuch Nulance is not prelentable in a Leet or Turn. Co. Litt. a 
Caſe cited to have been adzudg'd ſo between We#bury and Powe! for 
the Inhabitants of Southwark, in B. R. 
4. It a Man be excommunicated, and offers to obey and perform the Sen- 
tence, and the Biſhop refuſes to accept it, and to aſſoile bim, he ſhall have 
a Writ to the Biſhop, requiring him, upon the Performance of the Sen- 
rence, to aſſoile him &. and the reaſon thereof is, for that by the 
Excommunication the Party is diſabled ro ſue any Action, or to have 
any Remedy for any Wrong done unto him, ſo long as he ſhall remain 
excommunicate, And allo the Party grieved may have his Action upon 
his Caſe againſt rhe Biſhop, in like Manner as he may when the Bi 
doth excommunicate him for a Matter which belongeth not to eccleſiaſtical Co- 
nuſance. 2 Init. 623. : 
5. For a Non-feaſance of a ſpiritual Matter, no Action on the Caſe lies; 
bur otherwiſe it is where the Party receives a Wrong ; bur be ir for a 
Miſ-feaſance, or a Non-teaſance, it ao Damage comes to the Party by it, 
no Action on the Caſe lies for it; mot Coke Ch. J. 2 Bulft, 266. Mich. 
12 Jac. in the Caſe of Pool v. Godfrey. 
Keb. 947. An Action on the Caſe was brought for refuling to admit A. to the 
1 17 Sacrament. judgment was ſtaid for a Fault in the Pleadings; but the 
. R. in Catz Court delivered no Opinion as to the Giſt of the Action. Sid. 34. pl. 2. 
er Sir An- Paſch. 13 Car. 2. C. B. Clovell v. Cardinal. | 


drew Henl ; 
oy Dr. ur” ſays the Court agreed that an Action on the Caſe lay for refuſing the Sacrament, be- 
cauſe by the Statute of 1 Eliz. cap. the Party is bound to receive on a Penalty. 


Action on the Caſe does not lie for 4 Ea, but the Parties oug ht 


Ra 

8. br t bis for it in the Spiritual Court, and tho* ſuch Actions were lately 
Jooges Br [viz, in the Time of Cromwell's ya allowed, yer it was only 
dant niſi &c. propter Neceſſitatem leaſt there ſhould be a Failure of Juſtice, there be- 
Keb. 116. ing then no Spiritual Courts; reſolved per tot. Cur. Sid. 45. pl. 4. 


20. 8 C. f ( 1 | 
* * A Mich. 13 Car. 2. B. R. Nicholſon v. Shirman. 


for the Defendant, niſi. 
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Actions [Caſe. Conſpiracy.) N 


. Caſe by a Parſon for Dilapidations againſt his Predeceſſor who had Carth. 224. 


accepted another Benefice, and left the Houſes out of Repair, and ſet CDs 1 . 


forth, that by the Cuſtom of the Realm he ought to pay to the Succeſſor tantas g © and 
denariorum ſummas as are ſufficient ad reparand', and that theRepairs amount after long 
to ſo much &c. It was moved in Arreſt of Judgment that this Action Debate the 


does not lie, and of that Opinion was Pollexten Ch. J. who tried the Cauſe, © = nome og 


and was of the ſame Opinion now, becauſe it was merely ſuable in the g P upon a 


Eccleſiaſt ical Cuurt, and though the Caſe of Day v. Pollington was ci- Refgnation 
ted as adjudged, Mich. 3 Jac. 2. C. B. for the Plaintiff on a Demurrer, made by the 


et the Court now inclined to Pollexten's Opinion, but the Caſe being — og 


in the Paper to be argued again, and Pollexfen and Ventris dying in the 7 of 
mean time, and the Eaſe —.— argued again before Powell and Rooks- rel of Judge 
by J they gave judgment for the Plaintiff. 3 Lev. 268. Paſch. 2 W. none, Tur 

& M. in C. B. Jones v. Hill. the Reſigna- 


tion was al- 
leged too generally quod reſignaſſet, without ſaying in manus Epiſcopi as it ought to be, and without which 
* = Cece Thes eli is legal Sacceflor, and for . Reaſan the Declaration was held ill, 
notwithſtanding it ſet forth that Poſtea the Plaintiff was preſented &c. et fuit legitimus & proximus Suce 
ceſſes &c. whereupon. the Plaintift for a ſmall Matter compounded the Matter with the Defendant 
Lutw. 115. Mich. 12 W. 3. Keynolds v. Hewett. 


(P. e) In Nature of a * Conſpiracy. ¶ And Pleadings. | A of 


| 5 898 
[ And in what this Action differs from Conſpiracy. be branghs 
then it ſhall 
: . be properly 
1. IJ in an Iſſue between two a Stranger gives falſe Evidence d- called Ari 
gainſt one, per quod the Verdict paiſes againſt him, yet no 7 <22/irag; 


Coniptracy lies againſt him, becauſe that which is given in Evt- bn nde 
Dence is nor upon Record. 39 E. 3. 13. adjudged, gain one 
erſon only, 


then it is but an A#ion on the Caſe 5 the Falſity and Diſceit done, becauſe one Perſon cannot con- 
ſpire with himſelf, F. N. B. 110. (L.) 5 

In a Writ of Conſpiracy it muſt be betcreen 2, but in an {ion on the Caſe it is otherwiſe. Arg. 2 
Show. 50. ſaid this Difterence has often been allowed in this Court. pa, 

The Cifference between Caſe and Conſpiracy is, that it is only properly an Action of Conſpiracy where 
Indictment is for Treaſon or Felony, and cites 2 Inſt 562. and therefore if ſuch Action be brought a- 

ainſt 2, and 1 only is found guilty, no Judgment can be given; for this is properly a Conſpiracy, it 

— to indict a Man for a criminal Matier; but where it is only to indict a Man for a Miſdemeanor 
tho' the Action be againſt 2, and 1 only is found guilty, yet Judgment ſhall be againſt him, as in the 
Caſe of Treſpaſs; tor really it is an Action on the Caſe, and not an Action of Conſpiracy ; Per 
Holt Ch. J. in delivering the Opinion ot the Court. 5 Mod. 407, 408. Paſch. 9 W. 3 Roberts v. Sa- 
vill All other Calcs of Conſpiracy mentioned in the old Books were but Actions on the Caſe, and 
not properly W rits of Conſpiracy ; per Holt Ch. J. Carth. 417. S. C. 12 Mod. 209. 8. C. & S. P. 


2. Jf a Wan brings Action upon the Cale in nature of a Conſpf If one be n 
racy, and that he maliciouſly procured him to be indicted of an Of. 4% of ele- 
fence, and proſecuted till fut legitimo modo acqnietatus, if the In- 7; bn 
dictment was not good, the Action does not lie, for he was not legiti-TIad emen] 
mo modo acquietatus; and this Action is all one with a Conſpiracy ag is in/fficiext, 
1 Pill. 8 Car. B. N. in Hunt and Lines Caſt reſolver per — 5 

3 | | rage of it, 
z. Asfttan Action upon the Caſe, if the Jlaintiff declar but plead 1h 
Detendant falſely and 955 rocured 125 to be ot par the General Le 

ceir, in the Sale to him of one ſilk Stocking, (and the Word Pair fg / en- 
omitted between the Word one and Stlk) after Verdict for the d r en 
Plaintiff, adjudged that the Action 2 lie, becanſe the IndiEt- have a Writ 


ment 


| 


- 1 Salk. 15 Marg. cites 12 Anne B. K Jones v. Gwynn 3 
B. R. the Court were of Opinion that ſuch Diverſity was good; but ibid. 217. Hill. 12 Ann, Parker 


5 — & 
nad . 
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of Conſpira- ment was not good, by reaſon of the Omilſion of the word Palr. 


8 oi Pill. 8 Car, between Hunt and Line, per Curiam adjudged, 


Le. 279. in pl 377. cites 9 E 4. 12. by Littlet on. f 
It has been often allo d in B R. that in Conſpiracy it muſt be alleged, that the Party was legiti- 
mo acquietatus, and ſhe w that it was a fair Acquitral ; but Caſe will he for ſuch a malicious Proſecuti- 
on where the Jury find an 1gnoramns ©, and Judgment for the Plaintiff. 2 Show, 50. pl. 35. Paſch. 
31 Car, 2. B. R. Pollard v. Evans & al”. oo : 
In Action on the Cate for maiiciouſly procuring J. S. to be indicted for exerciſing the Trade of a Bad- 
ger without Licence, per quod he was put to great Expence, (but the Iudictment was inſufficient.) It was 
reſolved, per Parker Ch. J. and the whole Court upon great Conſideration, that there was no Reaſon 
for this Diverſity between a malicious Proſecution on a good Indict ment, and on a bad one, and that this Acti- 
on lies as well for Damage by Expence, as by Scandal or Impriſonment, tho" the [nd;&ment be inſufficient. 
10 Mod. 148. 149. S. C. Hill. 11 Ann. 


Ch. J. in delivering the Opinion of the Court, ſaid that his Opinion at firſt was, that where the Indictment 
was neither ſcandalous nor ſufficient, this Action would not lie, but that upon further Conſideration 
he had charged his Mind; for Impriſonment, Vexation and Ex pence, are the ſame upon a groundleſs 


and inſufficient Indict ment as upon a good one. 


CAL) 4. In an Action upon the Caſe in Nature of a Sonſpiracy againſt 

Fol u. A. and B. his Wite, tor that they maliciouſly conſpired to indict, and 

did indict him accordingly tor the Stealing of a Ruff, Anglice a Mo⸗ 

man's Ruff de bonis & catalis de B. the Wife, and upon Mot Guil- 

ty pleaded a Verdict was found for the Plaintiff, though a Woman 

being a Feme-Covert can have no Goods, pet after a Verdict it 

ſhall be intended to have been as it might be, lcilicet, chat chis was 

the Goods of the Wite dum ſola fuit, and that the Stealing was then, 

and not when ſhe was Covert, Hill, 9 Car, B. R. between inner 

and Parker, and Mary his Mike, in Camera Scaccaru in a writ of 

Error per Curiam adjudged, and the firſt Judgment affirmed ac- 
cordingly. Trin. 8 Car. Rot. 

It an Action upon the Caſe be brought againſt chree, for that they 
conſpiratione inter eos habita maliciouſly and talſely did accuſe the 
Plaintiff of a certain Felony, and did procure him to be bound to the 
Aſſizes, and did there preter a Bill ot Indictmear againſt him, of which 
an Ignoramus was ound, and two of the Delendants lead Not Guil- 
ty, and the third juſti fies, and they who pleaded Mot Guilty are tound 
Not Guilty, and the Iſſue as to him who juſtified is tound tor the Plaintiff, 
the Plaintiff ſhall have Judgment; for this Action upon the Caſe 
differs trom a Writ ot Conſpiracy. Mich, 9 Car. B. R. between Pa/ke 
and Dunning, adjudged per Curiam, this being moved in Arreſt of 
Judgment ; but after Judgment was ſtaid per Curiam, for another 
Exception, and after the Parties agreed, and ſo no Judgment was 
entered. Intratur. Trin. 9 Car. Rot. . 

6. In an Action upon the Caſe, if the Plaintiff declares that the 
Defendant did procure him to be brought before J. S. a Juſtice of 
Peace, and there accuſed him tor the ſtealing of a Bull de homine ig- 
noto ; and after Examination the Juſtice, as much as in him lap, 
diſcharged him, and after the Defendant procured him to be brought 
before J. D. another Juſtice, and there accuſed him of the ſame Felo- 
ny, and maliciouſly procured him to be bound by rhe ſaid Juſtice to 
anſwer this at the next Aſſiſes; at which Aﬀiſes he appeared, and the 
Defendant falſo & malitioſe ambiir & conatus fuit to indict him of the 
faid Felony, the Action does not lie upon this Declaration, be- 
cauſe all that is laid to be done, beſides the laſt Part of the Endea- 
vour, is not laid to have been done talſo & malitioſe, but only to be 
done ordinartly by legal JIrocels; and tho' the Procurement of him 

to be bound to the next Aſſiles is latd to have been done malicioufly, 
this ts not laid to have been done fallely ; and that which is laid 

the End, that he ambitt + conatus fuit falſo & malitioſe to indict 
him, this is not any Act done, but an Endeavour only, for _y no 
ction 
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Action lies. Nalch. 11 Car. B. K. between Pa/ke and Dunning, per 
Curtam, relolved after a Yervict tor the Plaintifk, and atter 
Judgment for him, and this ſtald, and a Superſedeas granted. 

7. Ik A. and B. prewr a Bill of Indictment of Felony àgainſt B. 


[D.] before the Juinces of Gaol-Oeltvery to the Grand Ingneſt, by 


Conſpiracy betore hand had, and in an Action upon the Caſe, in na- 
ture of a Conſpiracy, for this malicious Prolecution, if the Jlain- 
tiff does not aver that he was then in the Gaol, or that the ſaid Juſtices 
had Power ad audiend' & terminand' felonias, pet it ſeems the Action 
- lies; for tho' they had not Power to take his Indictment, yer this 
is a great Slander und Orctamation. Mich. ? Car. B. R. between 
Palke and Dunning, after a Verdict for the Plaintiff upon ſuch a De- 
claration, this Matter being moved in Arreſt of Judgment, and the 
Poſtea ſtaid per Curiam ; and the Court ſeemed to incline that the 
Declaration was not good; hit after the Parties agreed, and ſo no 
Judgment was given. Trin. 9 Car. Rot. 


. 
o 


8. In an Action upon the Cale, if the Plaintiff declares that the SALA 
Defendant A. veing a Woman, to the Intent to defame him cc. and Fol 112: 


to hinder his Marriage with any Woman, exhibired quendam tamo- 
ſum & ſcandaloſum Libellum in the Contiſtory af Norwich againſt the 
Plaintiff, in which it was contained, Thar the Plaintiff did often in 
the Night reſort to her, under Colour ot being a Suitor to her, and lay 
with her, and had a Child by her, and after talſo & malitioſe publiſh'd 
and affirmed all che ſaid Matter, per quod all honeſt Perſons, Deum 
præ oculis habentes, have retuſed, and yet do retuſe ro give any of 
their Daughters Ot Relations in Marriage to him; and Upon Not 


Guilty pleaded, the Jury found a Spectal Verdict, ſcilicet, That the 


Detendant did prefer the fatd Libel ; and that after, at the General Sel⸗ 
ſions of the {eace, the Defendant being examined in open Seſſions, 
who was the Father of the faty Child, on her Body out of Yedlock 
begotten, She lald and affirmed, that the Jlaintitt was the Father 
of the ſald Child, and the Jury find that the Oefendant ſatd the 
Words of the Plaintiff talſo & injurioſe, and that by reaſon thereof 
all honeſt PPerlons, Deum pre ocults habentes, have refuſed, huc- 


See (D. a) 
pl. 12. S. C. 


uſque, to give in Marriage to the Plaintiff any of their Daughters 


or Relations. In this Cale this Matter found is not ſuffictent to 
maintain the Action; tor the Lols of his Marriage is too generally 
laid, tnalnuch as he does not mention any Communication of Yar- 
riage with any Woman, or Loſs of Marriage with any particular Wo- 
man; and it is not alleged or found that the Libel was preferr'd falſo 
& malitioſe, hut only a legal Proceeding in the Spiritual Court, for 
which no Action lies; and the Finding of the Jury chat ſhe ſaid betore 
the Juſtices that he was the Father of the Child, and that ſhe ſaid it 
falſo & injurioſe, will not maintain the Action; becauſe every [?roſe- 
cution, tho without Malice, if it be talle is injurious, and yet no ac 
tion lies, and this is none of the Patter mentioned in the Oeclara- 
tion, Mich. 10 Car. in Camera Scaccaru, between Norman and 
Symons, udjudged, and the Judgment given in B. K. e contra re 
verſed per Curtam in a Writ of Error. 


9. An Action upon the Cale lies againſt Church-wardens, for that 5. C. cited 
they falſely and maliciouſſy, to the Intent to draw the Plaintiff with- >y Holt Ch. 


in the Cenſures of the Eccleſiaſtical Court for Adultery, preſenced 
him there, upon a Fame of his living in Adultery with A. S. Maſch. 
16 Car. 5 R. between Damont Ruddock and Sherman, udjudged 


in deli- 
vering —_ 
Opinion of 
per the Court. 


Curiam, this being moved in Arreſt of Judgment; and though the 5 Mo. 4 


tound Guilty, and the other Not Gullty, yet this being but an Action 
upon the Cale the Action lies, and adzudged accorvingly ; *. 


Ach. 10 
A 


Declaration was that they two conſpired to do this, and the one u, 


0 Yo 
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it was lleged that they made the Preſentment betore the Archdeacon 
ol Sudbury, and did not aver that it was within the Juriſdiction of the 
Archdeacon, Pet the Action lies; for tho” it is not within his Juril⸗ 
diction. pet the Veration is the greater. 1 
Br. Conſpi- 10. A Mrit of Conſpiracy lies for him that is indicted of a common 
racy, pl 25- Treipats, and acquitcd, NOtwithſfanving it was not of Felony, 3 
cites S. C, — # 
Br. Bill, pl. All. 13. Adzudged. 
7. Cites S. C ; 
kt Pe Paſch. 3 E. 3. 19. a. pl. 34 For the Party is as much damaged by ee in Caſe of Treſ. 
paſs as of Felony, tho' not in ſo great Peril ; and the Law wills in every Caſe where a Mai is damag'd, 
that he have Remedy without regard to the Quantity of the Damages — —Raym. 1 76. Arg. ſays that 
before the Statute 33 E. 1. of Conſpirators, an Action of Conſpiracy lay my for Indictments of Trea- 
ſon or Felony; but by this Statute it lies for Treſpaſs, and ſo againſt one only, and cites Trin. 11 H. 3. 
25. [26. a] pl. 7. [Per Pairfax.]J—S. P. Arg. Vent. 18. — 5. C. cited Mod. 52.—— Vent. 86. Trin. 
22 Car. 2. B. R. Arg. ſays it has been lately held that no Action will lie for an Indictment of Treſpaſs, 


o falſe. a 

2 Caſe for indifine him of a common Treſpaſs, of which he was acquitted. The Ch. J. held the Action 
will lie for the Charges and Expences in defending the Proſecution, which the Acquitral proves to be 
falſe, and the indicting him proves to be malicious; for if he had intended any thing for his own Bene- 
fir or Recompence, he might have bruught a Civil Action; and then, if he had been found Not Guilty, 
he would have had his Cotts allowed. Though the Proſecution be for a Treſpaſs, for which there js a 
probable Cauſe, yet af ter Acquittal it all be accounted malicious ; The Difference only is where the Indict- 
ment is for a criminal Matter; but where it is for ſuch a Thing for which a Civil Action will lie, the 
Party can have no Reaſon to proſecute an Incictment ; it is only to put the Defendant to Charges, and 
to make him pay Fees to the Clerk of the Aſſiſes 2 Mod. 306 Paſch, 30 Car 2. in C. B. Anon. 
Ld Raym. Rep. 381. 5 P. cited by Holt Ch J. as adjudg'd Hill. 34 & 35 Car, 2. B. R. in Shutter's 
Caſe, and in the Cale of Dobbins v. Sir Richard Newdigate, at the End of the Reign of King 
Charlcs II. 


But if A 11 If A. Cauſes B. to be indicted for a common Barretor, upon 
ns Sill which {nvictment Bis acquired, he map have an Action upon the 
2 — Caſe againit A. Mich. 10 Jac, B. B. between 4eſenger and Read, 
B. for a com- d mitted. 

mon Barre- 12, So If a Man malictouſly cauſes another to be indicted for a 
ror, — A. common Barretor wichour Colour, tho' he be not acquitted, yet an 
fore a Juſtice Action lies. Vibe Mich. 10 Jdc. B. R. 

of Peace that 


the Matter of the Bill is true, and the ſury find againſt B. and he brings Caſe in nature of a Conſpiracy, 
ann that by reaſon of A 's Oith the Jury found the Ind*&menr againſt him, the Action does not 
ic; per tot. Cur. clearly, and Judgment for the Defendanr. Bulſt. 185 Paſch. 10 Jac Willins V. 
Fletcher.—.— And in the above Caſe it was ſaid, Arg. that in a like Caſe it was adjulg'd lately, 
in Caſe of Porter v. Griffith, in this Court, that ſuch Action would not lie; for then no Man would 


dare complain, if thereby he ſhould be liable to an Action; and if a Juror or a Witneſs come in upon 
his Oath, Caſe lies againſt him for this. 


In Caſe in 13. So if a Man procures another, falſely and maliciouſly, to be 
—_— indicted upon the Stature tor a Recuſant, by which he ſhould be made a 
A Traytor gt. pet no Action upon the Caſe lies againſt him; for no 
„Fol. 113. Conſpiracy in ſuch Cale lay againſt 2, for Treaſon is ſecret in the 
Mind, and where no Conſpiracy lies againſt 2, no Action upon the Caſe 
for procur- lies againſt one. Mich. 12 Jac, B. B. between t Lover and Fawkner, 
be ndified of per Curiam, tho! this be Treaſon by Statute, and not by Common 
Treaſon, it LAW, the which intratur Mich, 11 Jac. Rot. 464. Mich. 20 Jac, 
R. between u and Cra/haww, avjudged in Arreſt, where it was 
that every for Treaſon in Words; and the ſame Cale was after adjudged ac- 
bound to COrdingly between the ſame Parties in a new Action, though it was 
diſcover there laid that it was done falſa Conſpiratione præhabita. 


Treaſon, and 
ht not to conceal it for the leaſt Time, becauſe it is againſt the State of the Commonwealth Coke 
Ch. I. conceived that the Action lies not; and the Court ſaid they would well adviſe whether ſuch Ac- 
tion lies, and ſtay'd Judgment Quouſque. And ſays no Judgment was ever given. Cro. J. 357. pl. 
16. Mich. 12 Jac B. R. Lovet v. Falkner. 2 Bulſt. 270. S. C. The Court inclined to be all clear 
of Opinion, that no Action lies in this Caſe; but for a Fault in the Declaration, and for that Cauſe only, 
the Judgment was Quod querens nil capiat per Billam.— Roll Rep. 109. pl. 49 8. C. and Coke, Do- 
deridge, and Haughton thought that no Action lies, but no Judgment appears. ——S. C. cited 2 Roll 
Rep. 237. Arg. and ſays it was adjudged 12 Jac. that it does not lie, becauſe it is dangerous to the 1 
monwealth. 


"I 
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mon wealth. But Ibid. 258. Arg. cites S. C. as ſhewn that Judgment was never given, as appear'd by 
the Roll. ——Tbid. 260. Doderidge J. ſaid he thought the Judgment was ſtay d for Miſrecital of the 
Statute, on which the Action was founded. * 

+ 2 Roll Rep. 236. 237. 8. C. held by Chamberlain J. that it did not lie; but Haughton J. e contra. 
——— [hid 258. S. C. The Indictment was found Ignoramus. [See 260. by Doderidge.) The Th. I. held 
that Caſe does not lie in nature of Conſpiracy, for indicting another of Hi b Treafon, Haughton J. 
held that if the Malice be proved, and the Party acquitted, {piracy would lie. Doderidge J. took 
ir, that when either Caſe or Conſpiracy is brought for accuſing another for traiterous Words, he may by 
Piea diſcharge himſelf, as to ſay that he heard the Plaintiff ſpeak ſuch Words, and he, as his Duty was, 

veal'd it, and the Juſtices cauſed him to be indicted. But when he pleads the General Iſſue, as in this 
Cafe, then, if the Party was indicted, and found Not Guilty, the Suborner is puniſhable in this Action; 
but here, it being found Ignoramus, is no Acquittal by Verdict, but is ſtill ſubje& to another Indict- 
ment. Palm. 315. S. U. ſtares the Bill found Ignoramus; and by 3 Juſtices (abſente Chamberlaine) 
the ſudgment was arreſted. ———Cro. C. 1 5. pl. 6. Mich. 1 Car. B. R. the S. C. Reſolved after divers 
Motions that the Action lies; for it being alleg'd to be falſely and maliciouſly, and by Conſpiracy ex- 
hibited, and this being found by Verdict, it ought to be puniſhable, otherwiſe none would be ſafe. 
All the Judges delivered their Opinions ſeriatim, and they gave Judgment for the Plaintiff, Lat. 
79. 8. C. Paſch. 1 Car. adjudg'd that the Action was rainrainable. —2 Bulſt. 251. 272. S. C. cited 
as adjudg'd Mich. 1 Car. B R. by all the Judges for the Plaintiff, Jo. 93. pl. 6. Hill. 1 Car. B. R. 
& C. adjudged for the Plaintiff. 


14. But Paſch. 1 Cat. between the ſame Parties, ſcilicet, * Smith, See pl 13. 
Plaintiff, and Crawſhaw, Spurle, and Ward, Defendants, per Curiam, S. C 
an Action lies, where laid that they maliciouſly, and by Conſpirac 
among them before- hand Had, preterr'd a Bill of Indictment agat 
him, tor ſpeaking treaſonable Words, and this found by Verdict, and 
atter this Matter moved in Arreſt of Judgment, the which is entered 
Trin. 2: Jac. B. B. Rot. 651. and this was after, ſcilicet, Mich. 
* Car. i NG Term, Adjudged per totam Curiam, that the 

tion ues, 

15. A Man recovered Damages, and took Execution by Elegit, and E. 
by Conſpiracy cauſed the Fury to extend the Land too low, and cauſed them to 
fend that the Defendant had more Land than he had in Fact, ſo that the Plain- 
tiff, who recovered, had all the Land of the Defendant in Execution, by Name 
of the Moiety ; and yet becauſe it is by Verdict! that ir is fo extended, 
theretore Conſpiracy upon the Cafe does not lie againſt the Offender who 
cauſed it; by Award. Br. Action fur le Caſe, pl. 8 1. cites 24 Aſſ. 73. 

16. Conſpiracy, in Nature ot Action upon the Caſe, was brought Br. Conſpi- 
againſt three, who conſpired to make the Plaintiff make one of them his At. racy, pl. 8. 
torney, by which he ſlould plead as they pleaſed, and ſo to cauſe the Plaimiff tes 5. © 
to be found a Villein to one of the Defendants in another County, where the 
Detendant had many Friends, and the Plaintiff was a Stranger, and this 
was put in Ure accordingly. The Writ of Conſpiracy may be brought 
in the County where the Conſpiracy was. See Br. Conſpiracy, pl. 6. cites 
42 E., 3. 14. and Br. Action fur le Caſe, pl. 16. cites S. C. and Br. Lieu 
&c. pl. 12. cites S. C. 

17. A. complained to F. S a Fuftice of Peace, that B. had flolen bis 
Hogs, whereupon he iſſued out his Warrant, and A. was brought before hint 
and examined; and bound over to Sefffors, where he appeared; but 
_ Frockamation macke, That if atiy one would inform againſt the Plaintiff 
&c. none came to give Evidence againſt A. and ſo he was diſcharged. In 
Action for this, brought by A. he had Judgment. 3 Le. 101. pl. 146. 
Paſch. 26 Eliz. B. R. Fuller v. Cook. OE | | 
18. The Court took a Difference where one, whoſe Goods are ſtolen, Action upon 
comes to a juſtice of Peace, and thews him rhe Matter, and prays that dhe 9 * 
t he Matter be examined, and that ſuch a one is examined upon it; here in Collſpitacy | 
this Caſe no Action lietb. Bat if fuch a Perſon in ſuch Caſe will ex- lies not 4. 
prefoly ſav, that ſucb a ene' hath ſtnien &c. and procures a Warrant from a gainſt an 
Juttice of Peace, upon fuch Surmife to arrett che Parcy, upon fach Mat- „9%. 
ter an Aetlon upon the Cafe will lie, 3 Le. 101. pl. 146. Paſch. 26 Eliz. „, 
B. R. in Caſe ol Fuller v. Cook. 223 | re it ho 
| e true ; for 

it is for the King and the Commonweairh, and if it ſhould be allow'd, no Indictment would be pre- 
ferred. Cro. E 724. pl. 57. Mich. 41 & 42 Eliz. B. R. Sherington v. Ward. : 

by 19. Action 


2 


n. 


— — 


BY. KL 


22 Actions | Caſe. Conſpiracy. ] 
- Rep. 1.4 19. Action lies for malicion/ly twtlawing of a Man, whereby he be- 


8 -w +4 came very much dammfied, tho' the Proceeding were erroneous, 4 Le. 
eee. $2. pl. 137. Mich. 26 Eliz. B. R. Bulwer v. Smith. 


—— — 


For he hav- 
ing been im 


priſoned by it, is good Cauſe of Action. 


20. Caſe does not lie where a Man purſues the ordinary Courſe 4 Fuftice, 
per Crooke J. Bulit. 151. in Caſe of Wale v. Smith, cites 4 Rep. 146, 

[| £4. b.] Curler v. Dixon. | 
21. An Action upon the Caſs lieth not for Conſpiracy where an In- 
ditt ment is preferred for Felony by the Party grieved, and he purſues it ac- 
' cording to the Law, and the Statute of W. 2. which giveth Damages 
where the Party is acquitted, proves this, and this Caſe remaineth at rhe 
common Law. Per tot. Cur. Cro. E. Jo. pl. 25. Mich. 29 & 30 Eliz. 

B. R. Knight v. German. 

Caſe for 22. A Writ of Conſpiracy does not lie before he is acquitted of the In- 
proſecutivs dictment, or before it be traverſed or otherwiſe avoided by Error; for it 


_ egit it ſnoold, it might prevent the Trial at Law. Golds, 51. pl. 14. Paſch. 29 
and maliti- Eliz. Hurlſtone v. Glaſtour, 3 
ous Indict- * g 
ment for Battery, whereof he was Legitimo modo acquietatus ; upon the Trial it appeared that the 
Plaintiff was no otherwiſe acquitted than by a Noelle proſequi, and this being made a Point for the Opinion 
of the Court, it was held that this Evidence did not ſupport the Declaration, becauſe the Nolle proſe- 
ui was only a Diſcharge as to the Indictment, but no Acquittal of the Crime. 1 Salk. 21. pl. 11. 
Mich. 3 Ann. Goddard v. Smith. — 6 Mod. 261. S. C. the Court all ſeem'd clear that the Action 
did not lie, but gave no Rule. 11 Mod. 56. * 32. Paſch. 4 Ann. S. C. that the Non- pros is only 
a Diſcharge of the Indictment.——3 Salk. 245. S. C. the Court held that it ought to be an Acquittal 
upon the Merits of the Cauſe, which was never tried in this Caſe, and the not try ing it was no Default 
the Defendant ; And per Holt Ch. J. this is no 1 but is only putting the Defendant Sine 
Die; for the Attorney may take out new Proceſs if he will. . 


If a Juſtice 23. If one comes to a Juſtice of Peace, and complains that J. S. is a 
of race Felon, and hath ſtole certain Goods, and the Fuſtice commands the Party, 
cauſes one ac-  , complains, to be at the next Seſſions and prefer a Bill of Indict ment againſ# 


d to bi 
2. Of the Felon, and give Evidence againſt him, who doth accordingly; in this 


fence to be Caſe neither he nor che Juſtice ſhall be puniſhed in Conſpiracy, although 
2 ed by „ the Felon ſo inditted be acquitted. Per Mountague Ch. J. Mo. 6. pl. 22. 
ede Paſch. 3 E. 6. Anon. | ; 


altho* the 
Accuſation | 
be falſe, yet he is excuſable; but if the Pariy be never accuſed, but the Juſtice of his Malice and own 
Head cauſe him to be arreſted it is otherwiſe. Per Clench and Gawdy. Cro. E. 130. pl. 2. Paſch. 31 
* — B. R. in Caſe of Windham v. Clere. Le. 187. pl. 263. S. C. and 8. P. by Gawdy and 
ench. 

In Caſe for malitiouſly proſecuting an Indictment againft the Plaintiff of which he was acquitted ; 
appear'd upon the Evidence that the Defendant was a Juſtice of Peace, and procured ſome Wins es to LY 
pear againſt the Plaintiff, and his own Name was indorſed the Indictment to give Evidence. The Court 

that this does not make him a Proſecutor ; for if a Juſtice of Peace knows any that can give Evi- 
dence apainſt one indifted, he ought to cauſe him to do it. Vent. 47. Mich. 21 Car. 2. B. R. Girling- 
ton v. Pitſield.— 2 Keb. 573. pl. 85. S. C. ſays it was —_—_ that he refuſed Bail, and that by Hear- 
ſay he paid the Fees of the Proſecution ; but the Refuſal of Bail not being proved, nor any poſitive A- 
verment of his Proſecution or Payment of Fees, the Plaintiff was nonſuited ; And per Cur. Strict Proof 
of Malice in this Caſe of a Juſtice is requiſite, and procuring Witneſſes is no Proſecution. 


Caſe againſt 24. If one Furor labours another unduely, an Action lies becauſe it is 
2 ra in Nature of a Conſpiracy ; cited by Doderidge J. Palm. 143. as 34 
aſl % Eliz. Jerome v. Maſon. | | | wh 
Plaintiff of : a ED % 
Barretry. Reſolved that the Action does not lie tho? it be ſaid Malitioſe; And Judgment againſt the 
laintiff, Comb. 116. Trin. 1 W. & M. in B. R. Stowball v. Anſell Ibid. the Court cited the 
Caſe of Lord Macclesſield v. Groſvenor in the Exchequer in Action of the Caſe, where the Defen- 
dant pleaded that he was a Juryman, and made his Preſentment as a Juryman on his Oath, and tho' the 
Declaration was Malitioſe yet the Plea was held good —3 Mod. 41. the Earl of Macclesficld's Caſe. 
Paſch. 36 Car. 2. B. R. the S. C. but S. P. does not appear. £43 Fy 


23. Caſe 
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25. Caſe in Nature of Conſpiracy for a Slander is only for Dama es, When an 
and lies well tho* the Indit#ment is erroneons, or, as has been adjuged (as Indictment 
Yelverton |. ſaid) if a Bill be offered and Ignoramus found. Velv. 46. - 2 

| $ 1 
an 


Trin. 2 Jac. B. R. Ignora- 
: a a : mus found, 
the Defendant may be guilty notwithſtanding ; ſo that Action does not lie. Lat. 80. Arg. cites Mich, 


11 Jac, Falkner's Cale (alias, Lovet v. Falkner. ] 


26. Action upon the Caſe in Nature of Conſpiracy, for that the De- Yelv. 46. 
fendant procured the Plaintiff to be indicted for a common Barretor, before S. C. ad- 
J. S. and F. D. Igſtices of the Peace, nec non ad diverſas felonias Ec. au- jadg d 2. 
diend & terminand and ſaid that he was acquitted. But in the Record 8 
they are mention'd as Juſtices of Peace only. Reſolved by all the Ju- 
ſtices, contra Williams, that becauſe the Juſtices of Peace have Autho- 
rity to inquire and hear it without any Commiſſion of Oyer and Termi- 


ner, there was 10 Failure of the Record, and the Action did lie. Cro. J. 


32. pl. 4. Trin. 2 Jac. B. R. Barnes v. Conſtantine. 

27. In Caſe for conſpiring to indict one for a Felony, Crooke J. took Godb. 406. 
this Difference, where a Felony was done revera, and where not; it it be in ag 
a mere talſe Allegation, and no Felony done, yet if ſuch a Matter is laid ference ta. 
to his Charge, and he acquitted, there this Action well lieth ; but ken. Arg. 
otherwiſe where in Facto & in Veritate, ſuch a Felony was done, and 
this laid to his Charge, and he acquitted, he ſhall not tor this Proſecu- 
tion have this Action, becauſe this is in Advancement of Juſtice, and for 
the finding out and due ee of Otfenders. 2 Bulit. 33 1. Hill. 12 
Jac. in Caſe of Hercot v. Underhill, 

28. A. indicted B. for a Robbery of him, but the Bill was found Igno- 
ramus. B. brought an Action and ſets forth all the Matter, that A. falſo 
e malitioſe charged him with Felony &c. and falſo & malitioſe exhibit- 
ed a Bill of Indictment &c. whereby he was put to great Charge for 
Defence of his good Name. The Dees juſtified, and found againſt 
him. And adjudg'd for the Plaintiff. Upon Error brought in the Exche- 
quer-Chamber, it was aſſign d that this exhibiting @ Bill of Indiftment is 
no Cauſe of Action. But adjudged by all that the Action lies; for tho? 
the exhibiting a Bill upon true and juſt Preſumptions be excuſable, and 
no Action lies, yet when it is alleged that he falſo & malitioſe, without 
any ſuch Cauſe, had accuſed him of Felony, and exhibited this Bill falſo 
& malitioſe, it is great Cauſe of Slander and Grievance, and juſt ground 
of Action; the Detendant having alſo made his Juſtification, and a/l his 


_ Cauſes of Juſtification found falſe. Cro. J. 490. pl. 10. Trin. 16 Jac. B. R. 


Pains v. Porter. + Pp | | | | 
29. An Action upon the Caſe will lie for malitiouſl bringing an Ac- 
tion againſt one whore he had no probable Cauſe, and if ſuch Actions were 
uſed to be brought it would deter Men from ſuch malitious Courſes as 
are ſo often put in Practice. Per Roll Ch. J. Styl. 379. Trin. 1653. in 
Caſe of Atwood v. Monger. a 
30. Caſe for cauſing a falſe Preſentment to be made againſt the Plaintiff And it is 
before the Conſervators of the River Thames; after a Verdict for the Plain- there cited 
Litf it was moved that the Conſervators &c. had no Authority to take i . 
ſuch Preſentment. Roll Ch. J. held it all one whether here was any — og 
Juriſdiftion or not; for the Plaintiff is prejudiced by the Vexation, and Trin. 16 


the Conſervators took upon them to have Authority to take the Preſent- 88 155 
in e of 


ment, Sty. 378. Trin. 1653. Atwood v. Monger, | OT on, 
115 | * Sherman. 
An Action upon the Caſe lies for bringing an Appeal againſt one in C B. tho! it be ue by 
Reaſon of the. Vexation of the Parry Per Rol! Chef, Sty. 279. Trin. 1642, n 97 
Parker Ch. J. in delivering the Opinion of the Court. 10 Mod. 219. Hill. 12 Ano. B. R. N. 
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31. Goods were imported by Merchants Denizen, who paid the Cuſtom 
as ſuch, and afterwards B. ſeiſed the Goods as the Goods of Merchants A.- 
lien, the Cuſtom being paid as for the Goods of Merchants Denizen 
only, and then proſecuted an Information in the Exchequer ſuggeſting as 
above, whereby the Goods were condemned as torteired. Thereupon the 
Merchants brought an Action on the Caſe againſt B. and it was found 
that B. talſely and malitiouſly exhibited the Information. The Queſtion 
was whether the Action lies, the Goods being condemned as forfeited by 
the Fudgment of the Court, which the Party might have prevented by 
coming in before Judgment upon Proclamation, and claiming Property 
28 Hale Ch. Baron ſaid, and that it ſuch Action ſhould be allow'd the 
Judgment would be blown off by a Side-Wind, that the Miſchiefs are 
great on both Sides, and rhe Caſe is of great Concernment. The Caſe 
was afterwards argued for the Detendant and ions taken to the 
Pleadings. And in Hill. Term. 14 & 15 Car. 2. Judgment was given 
tor the R [but whether on the Point of Law or on the Flead- 


ings non conſtat.] Hard. 194. &c. 200. Trin. 13 Car. 2. Vanderbergh 
v. Blake, 


24 


If there bea 42, If a Man be proſecuted with all poſhble Violence, and with ap- 
probable Cauſe 


, parent Malice expreſs'd in Words or otherwiſe, yet it ſuch Proſecution 
pagan hy were for a juſt Cauſe, and the Party be condemned, ſuch Action lies 
for it muſt be not; tor the Law takes no Notice ot Malice where the Cau s of Proſe- 
direct Ma- cution is vt falſe Arg. Hard. 196. in Caſe of Vanderberg v. Blake. 


lice without 
any Colour of Cauſe, per Cur. 6 Mod. 25, Mich. 2 Anne B. R. Anon. 


Sid. 261. pl. . Caſe &c. for falſely and malitiouſly indicting the Plaintiff for a 
© 33 b * 1 

* 7 and Reſcous; it was moved in Arreſt of Judgment that this Action would 

veced that not lie, becauſe this Indictment was only tor a bare Treſpaſs ; the Court 

no Action inclined that the Action would not lie; but no judgment. Raym. 135. 


lies for in- Trin. 17 Car. 2. Low V. Beardmore. | 


dicting one | 

of a Treſpaſs or Reſcous. For it ir ſhould it would be a grear Diſc ement to Proſecurors ; But 

Twiſden I thought that if Scienter & malitioſe be in the Declaration, the Intent to vex him, and 

all ys pats. upon the Evidence as it ought, that then the Action would lic; r was 

— d till moved again. Lev. 169. S. C. and S. P. 1 but it not being ſo laid, he and 
indham only in Court, held that the Action did not lie, and ftay'd the Judgment. 


14 23. 34. Caſe for mal itiouſly indicting a Fuſtire of Peace for delivering a Va- 
Corr i grant out of Cuftody without Examination, contrary 10 Law ; adjudged an 
clined that Action will lie for that the Indictment contains Matter of Imputation and 
an Action Slander 4s well as Crime, and it is not like an Indictmenr of torcible En- 
— 4 ved try &c. where the Indictment contains Crime without Slander. Raym. 
Ibid. 25. 180. Paſch. 21 Car. 2. Sir Andrew Henly v. Dr. Burſtal. | 

S. C. adjudg'd for the Plaintiff. 2 Keb. 486 pl. 29. S. C. the Court inclined againſt the Action; Sed 
adjornatur,——TIbid. 494. pl. 48. S. C. Judgment for rhe Plaintiff, Niſi &c.——— S. C. cited by Holt 
Ch. J. Ld. Raym. Rep. 379. Mich. 10 W. 3. chat the Opinion of the Judges in the Caſe of Henly v. 
Burſtall was that no Action will lic for falſely and r one to be indiffed of a T — 8 
and ſaid he remember d they were of ſuck Opinion, and denied the of 5 H. 4. 31. But he ſaid that 


tho' he had great Regard to what the ſudges then ſaid, the Court being then com of very learned 
Men, werd C ee e dach Matter not being n 25 2 
35. In Caſe &c. in the Nature of a Conſpiracy, for indicting the Plain- 
tiff for Barretry, one of the Defendants only was found guilty. It was moved 
in Arreſt of adgment, that one cannot be guilty of a Conſpiracy alone; 
but adjudg'd that this being an Action on the Caſe it is well enough. 
Raym. 180. Paſch. 21 Car. 2. B. R. Price v. Crofts, 
Raym. 176. 36. A Bill in Nature of a Conſpiracy againſt 3, for cauſing the Plain- 
88 — tiff to be arreſted in London on Purpoſe to vex and impriſon him, knowing 
jadg a Per.» that he was not able to find Bail, when in Truth they had no Cauſe of Ati 
the Plaintiff, on; Upon Not Guilty pleaded, only one of them was found: Guilty. 
——Saund. It was moved in Arreſt of Jud t, that the Plaintiff ought to have 


8.6280 ſhewed that he was acquitted, for a Bill of Conſpiracy will not lie till 


ed for the 6 Acquittal ; but becaule this Bill is in Nature of an Action on the Caſe, 
Plaintiff; tor and the Conſpiracy alleged is by way of Aggravation, the Ground 7 the 
ion 


S *» a amt —— cat 
— 


* l 


re e or 
Actions [Caſe. Confpiracy.] oy 
Action being the cauſeleſs troubling the Plaintiff to put in Bail, and in the Subſtance 
this Caſe the Action does not tail, rho” one only was found guilty ; for 1 
the Title of the Action here is In placito Tranſgreſſionis ſuper W Jus e 


and thereſore all the Court were of Opinion for the Plaintiff. Vent. the Plainti 


13. 18. Paſch. 21 Car. 2. Skinner v. Gunter. | and nor the 

| iracy ; 
but Morton J. was of Opinion that this was an Action of Conſpiracy, and that two being acquined, the 
Plaintiff cannot have Judgment againſt tne third. The Reporter adds a Nota, that it ſeems to him that 
the Plaintiff ought nor to have Judgment, becauſe it ſeems to be a formed Action of Conſpiracy by 
the Words inthe Declaration, viz. per Conſpirationem inter eos habitam, and the Verdict has falſified the 
Declaration; for by the Acquittal of all the Defendants but one, it is found in Effect that there was no 
Conſpiracy as the Plaintiff has counted. 


35. Caſe for falſely indicting the Plaintiff of Perjury, in ſwearing in a 
3 the Father and F. S. tried before Wylde, at &c. . 
tion was taken, that it was not ſbewed in what Suit, whether in Debt, or 
an Action upon the Cafe Ec. fed non allocatur ; For per Curiam were the 
firſt Indictment ill, though no Conſpiracy will lie, yet an Action upon 
the Caſe will lie, and Judgment for the Plaintiff, 3 Keb. 141. pl. 10. 
Paſch. 25. Car. 2. B. R. Smithſon v. Simpſon. | 
38. In Action on the Caſe tor falſely and maliciouſly indicting the 
Plaintiff for a deceitful Sale of Hair; It was moved in Arreft, that this 
was only a mere Treſpaſs, and no Matter indictable; ſed non alloca- 
tur; for it is a Matter criminal, ſlanderous, and fraudulent, and Judg- 
ment for the Plaintiff. 3 Keb. 837. pl. 75. Brigham v. Brocas. 
39. Caſe lies for a malicious Proſecution of an Information in the Clerk 
of the Crown's Name for ill Words and a Battery, of which the now 
Plaintiff was acquitted by Verdict. 2 Show. 295. pl. 292. Paſch, 35 
Car. 2. B. R. Moor v. Shutter. 
40. An Action lies for a malicious Proſecution, tho* the Judges Pro- As Caſe for 
R. 


— 


ceedings are erroneous. 2 Show. 145. pl. 121. Mich. 32 Car. 2. — — %& 
ing Churchwarden, and baving given an Account at the End of the Year to his Succeſſor and the Pariſh 


oners, the Defendant falſely and maliciouſly cited him in the Spiritual Court to render an Account, and that 


.: at the Requeſt of the ——— excommunicated him for not giving an Account. It was moved 
in Arreſt of 


udgment, that the Court was to blame, and not the Defendant, for the Sentence was . 
ven by the chu ; but adjudged, that the Action lies = the Defendant, Raym. 418. Mich. 32 
Car. 2 Grey v. Day.. 2 Jo. 132. Gray v. Degge 8. C. ſays nothing of the 
bur adjudged for the Plaintiff; for the malicious Profecution is a eg Injury, which ought to be 
re nced in Damages. 2 Show. 144. pl. 121:Gray v. Dizht. C. adjudg'd for the Plaintiff b 
the whole Court on a folemn Debate, tho" t uſe upon which he was proſecuted, 


y did not he the 
but only to account generally 5 and to cite a Churchwarden to Account that has accounted before is acti. 
onable, tho* he goes no farther, and 7 nothing enſued but an Ercommuanic atm and 1d" Capias nor a- 
ny expreſs Damage laid; for the Court will confider of the Conſequences of an Excommunication. 


41. A. brought Caſe againſt B. for falſely and maliciouſly procuring 
him to be indifFed for conſpiring to lay a Baſtard Child 0 B. of which In- 
dictment, apon Lrial, A. was acquitted ; aſter Verdict for the Plaintiff, 

n Not Guilty pleated, adjudged that the Action well lay, for the 

nſpiracy was a Thing puniſhable at Common Law by Fine and Im- 
priſonment &c. Ld Raym. Rep. 81, Paſch. 8 W. 3. Pedro v. Bar- 
ret. | n 3517 
42. Caſe in Nature of Conſpiracy for malitiouſly cauſing him to be in- 
dicted of a Rot of which he was acquitted by Verdict; upon a Motion Carth. 416. 
in Arreſt of Judgment the Court held that Action lies for maliciouſly 8. C. and 
cauſing A. to be inditted whereby he is damnified 1. In his Perſon, as J agrecnt 
by Impriſonment, 2. In Reputation, as by Scandal, 3. In Property, as; Mod. 394. 
by Expence. But in the laſt Caſe the Indictment muit be found or * S. C. argued. 
ramus return'd, tho? it needed not in the 2 firſt. But if the Indifment —Ibid. 405. 
be found by the Grand Jury, Defendant ſhall not be obliged to thew a 1 ©: 
probable Cauſe, but the Plaintiff mutt prove expreſs Malice and Rancour ; of the Court, 
and ſo it muſt be where the Indictment contains Scandal, or the Party and Judg- 
has been impriſoned, tho* 1znoramus be return'd ; for Innocence is nor ment aſfirm- 


ed—12 Mod. 


lufticiegt 208. S. C. and 


* 


communication, 


* 


* 


— 
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udgment 
— 
Ld. Raym. 
Rep. 374. 5. 


ſufficient 3 Judgment affirmed. 1 Salk. 13. pl. 5. Mich. 10 W. 3. B. R. 


Savil v. Roberts, | 
C. and judgment affirmd. S. C. cited by Parker Ch. J. 10 Mod. 215. 


3. There is a great Difference between bringing an Action malici- 
* 1 and proſecuting an Indictment maliciouſly ; and that Notion, that 
no Action doth lie tor bringing an Action maliciouſly is not to be taken 
largely and univerſally, but with ſome Reęſtrict ions; for it a Man brings 
an Action, he either claims a Right, or complains of an Injury; and 
the Law always allows him to take his Courſe of Law to obtain his 
Right, or to be ſatisfied for his Injury; and this is allowed in all 
Courts. 4 Co. 16. If a Man ſays to another who is Heir at Law, and 
ſeiſed of Lands, you are a Baſtard, theſe Words are actionable; bur if 
he ſays, you are a Baſtard, and I am Heir to the Eſtate, the Addition 
of the latter Words, tho? talſe, make them not actionable, becauſe he 
claims a Right. The Law hath provided that no Man : ſhould proſecute 
without finding Pledges, and that was a Security againſt troubleſome 
Actions; then if the Plaintiff's Suit be vexatious and groundleſs, he 
ſhall be amerced pro falſo clamore, and tho' theſe Amerciaments be now 
Matters of Form, and therefore ſeveral Acts of Parliament have given 
Coſts to Detendants, yer we muſt judge by the Reaſon of the Law, as it 
ſtood anciently ; bur in the Caſe of an Indictment there is no Proviſion 
or Remedy but by bringing an Action; bur if it appears the Action is 
brought merely tor Vexation and Oppreſſion, the Party grieved in ſome 
Caſes ſhall have Action ſur Caſe ; he ſhall not indeed 27 enerally, that 
he talſely and maliciouſly, without probable Cauſe, did bring an Acti- 
on &c. but if he ſnews any ſpecial Matter, whereby it appears to the 
Court that it was trivolous and vexatious, he ſhall have an Action, as 
in the Caſe of Daw v. Swaine. 1 Sid. 424. 1 Saund. 228. Skinner 
v. Gunton. Per Holt Ch. J. in delivering the Opinion of the Court. 
12 Mod. 210, 211. Mich. 10 W. 3. B. R. Savill v. Roberts. 

44. There is no arguing from Actions on the Caſe to Actions of Con- 
ſpiracy. Actions of Conſpiracy are the worſt Sort of Actions in the 

orld to be argued from, for there is more Contrariety and Repug- 
nancy of Opinions in them than in any other Species of Actions wWhatſo- 
ever; Per Parker Ch. J. in delivering the Opinion of the Court. 10 Mod. 
218, 219. Hill. 12 Annæ B. R. in Caſe of Jones v. Gwynn. 

45. Caſe lies not unleſs the Indiment be either determined or deſerted ; 
per Parker Ch. J. in delivering the Judgment of the Court. But Conſpi- 
racy lies not without Acquittal, the only Reaſon is, becauſe it is a 
formed Action, and the Form of the Writ in the Regiſter is ſo, whereas 
Action on the Caſe is ty'd down to no Form at all, and lies on an In- 
ditment on which no Acquittal can be; as where Ignoramus is foun 
or it was coram non Fudice, or the Indictment was inſufficient. 10 Mod. 
219. Per Parker in delivering the Opinion of the Court. Hill. 12 Anne 
in Caſe of Jones v. Gwynn. HEN: | 

46. Nor as to the bringing an Action on the Caſe is it neceſſary that 
the Party ſhould have been in Danger; for it is not the Danger, but it is 


the Expence which is the Ground of the Damage; for whed an Indict- 


ment is returned Ignoramus, or is coram non Judice, the Party is in no 
Danger at all; yet this Action lies. Ibid. 220, | . 


(Q ©) 


* 


— 


— 
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(Q c) [In Nature of a Conſpiracy.) In what Caſes it 
ies. Where % lelony is committed. | And what ſhall 
be good Cauſe of Syſpicron. | e 


1. IF a Man hath good Cauſe of Suſpicion that a Felony is commit- Roll Rep. 
ted, and that J. S. is guilty thereof, and thereupon takes the or- N 4. 
dinary Courſe of Law, and cauſes him to be indicted, cho no Felony Wells S. 
was in Truth committed, yet no Action upon the Cale lies a C. argued & 
him, becauſe he did it in Proſecutton ot Juſtice ; for otherwiſe every *4jornarur. 
one will be deterr'd faom proſecuting in ſuch manner. My Reports, en., 
14 Jac, B. R. Wells and Nells. Wells. S. C. 


22 Bulft. 


" 284. S. C. (R. c) pl. 2. S. C. 


2. As if the Daughter of J. S. complains to him that J. D. hath ra- Cro. J. 193. 
viſbed her, upon which he complains to a Juſtice of Peace, and upon pl. 19. TY 
his binding him over indicts him, tho ns Rape was committed, pet 0 Ju 
no Action upon the Cale lies againſt him, inaſmuch as he being the ces, contra 

Father had good Caule of Suſpicion upon the Complaint of his Crooke; bur 
Daughter. Yy Rep. 14 Jac. 18 cited, Dill, 14 Jac, B. N. Cox and fs * mon 
Wirral, Rot. 886, Adjudged. . 
viſhment, and that the Defendant knew as much, it might peradventure be otherwiſe ; ny Fe 
was adjudged for the Defendant —— Yelv. 105. Mich. 5 Jac. S. C. adjudg'd accordingly. Roll 


Rep. 439. Arg. cites S. C. Hill. 4 Jac, B. R. adjudged accordingly. Bulſt. 150. Arg. cites 8 C. 
Hill 5 Jac. B. R. ruled accordingly.——lIbid. 286. oy cites 8. C. ——— * | 


3. Tf a Man takes my Goods, and ſells them to a Broker in London, Cro. E. 900. 
and J ſuppoling them to be ſtolen, and finding them in the Polke 214,50. 
lion of the Broker, demand ot him how he came by them, ik he gives 4.7 Hten. 
an uncertain Anſwer, which gives me good Cauſe of Suſpicion, for which J dant, and 
complain of him to a Juſtice, and, upon his binding of him over, in- they all re- 
diet him, tho the Goods were not ſtole, and ſo no Felony commit- e 
ted, yet no Action lies againſt me. My Rep. 14 Jac. cites 44 Eltz. tion in he 
B. R. Chambers and Taylor, adjudged. | | | r 

; 2 | . TP 
tendant falſo & malitioſe procured him to be indicted, is not traverſable when the Defendant Nees 
the ſpecial Matter of procuring the Indictment, which the Plaintiff has confeſs'd by the Demurrer; 
which if falſe, the Plaintiff might have traverſed it ———S. C. cited as adjudged accordingly. Arg. 
Roll. Rep. 439. pl. 4,——3 Bulſt. 286. Arg. cites S. C. accordingly. | 7 BE 


. 4 If a Pan caſually loſes 2 Sheep, and after he finds J. S. driving 
20 Sheep by the Highway, mark'd with 12 ſeveral Marks, and upon 
s ſuſpects him to have ſtole them, and that his 2 Sheep were among 

hem, und procures the Conſtable of the Town to arreſt him, an Ac⸗ 
tion upon the Caſe lies for J. S. againſt him, if he does not aver 
that his 2 Sheep were ſtolen; fox if no Felony was committed, the 
Arreſt was not-lawful, or at leaſt a greater Cauſe of Suſpicion that 
2 Sheep were ſtolen than the caſual Loſing of them. Mich. ww 
ar. B, . between Ley and Webb, adjudged. : | 55 HSI 
. If 9. impoſes the, Crime of Felony Upon B. where no-Felony is 
committed, and maliciouſly cauſes him to be arreſted for it, * an AG > 
tion upon the Caſe lies ſuch a Declaration, without alleging * Felis. 
any particular Felony of which he was accuſed. Pill. 11 Jac, B. RK. 
between B= and Aier, adjudged., 1 


28 Actions [Caſe. Conſpiracy.) 1 


— 


6. A Man may encourage another, who was robb'd, to cauſe the Felon to 
be iudicted, an accompany him to the Aſiſes in order to proſecute him, and 
no Action on the Cafe upon a Conſpiracy will lie againſt him; but other- 
wiſe it he knew that he was not robb'd. Brownl. 9. Paſch. 12 Jac. 
Stone v. Bates. 

7. A. had Goods taken from him by B. which Taking he ſuppoſet h to be 
Felony, but it is not. A. complains to a Fuſtice of Peace, who commits B. 
and binds A. to proſecute. Accordingly A. preferr'd a Bill at the Seſ- 
ſions, and B. is, acquitted. The * 99 ot Hutton was, that Action 
upon the Caſe lies not againſt the Proſecutor; for ſuch Action ſhall 
never be maintained without apparent Malice in the Proſecutor. Win. 
73. Paſch. 22 Jac. C. B. Mankleton v. Allen, 

8. Caſe, for cauſing him to be indicted of Felony, as Acceſſary in ſuffer- 
ing a Priſoner convicted to eſcape; After Judgment for the Plainritf it 
was aſſigned for Error, that the Indictment was for a Matter which was 
only Treſpaſs, and not Felony ; But the Court anſwer'd, that tho” the 
Matter with which the Detendant is charged is not Felony, yet there is 
a Charge ot Felony in the Indictment, and the Plaintiff was ſcandaliz'd 
by ir, and therefore the Action lies. Sty. 157. Mich. 1649. B. R. Gar- 
diner v. Jolley. 


— 


(R. c) In what Caſes it lies, tho' a Felony was committed. 
For Proſecution upon Malice. 


See (Q.c) 1. NI O Action lies for procuring one to be indicted of Felony with- 
1 out more, as without Averment that this was maliciouſly 


Pl. 5+ | 
Fe... "ut done, or without ſhewing chat he was acquitted thereupon ; for it ma 


-irly roſe. be that he is guilty, and an Jndictment is the ordinary Proceed 
— — of the Law. Mich. 5 Jac. B. B. between M. A 


tion lies. So | 

if the Court jupged. 5 | 
has a Juriſdiction, tho* the Matter be ſcandalous, yet if there be no Malice, no Action lies; per Holt 
Ch. 7 in delivering the Opinion of the Court. 12 Mod. 211, Savill v. Roberts. | 


Roll Rep. 2. Jf mp Cattle are ſtole, and I find them in the Hands of a Butcher 
438. pl. 4 and I knowing that he bought them lawtully in a Marker, and pet of 
Webb y. . Malice J impoſe on him the Crime of Felony, and cauſe him to be 
& S Þ © arreſted and indicted, upon which an 1 is found, an Action 

reed per upon the Caſe lies againſt me for my falſe and malicious Pröſtcu 


ur. but tion. My Rep. 14 Jac. Wells and Nells, abjudged, 


upon Excep- : | 
tions taken to the Pleadings, adjornatur.—3 Bulſt. 284. S. C,——Bridgm. 60. 8. C.———Sce (Q o) 


pl. 1. S. C. 


* Cro. ]. 3. Jf one Man falſo & malitioſe procures another to be and 
115. Ess: indicted for Felony, tho' he Wag never acquitted thereof, pit this Ac 
Peſcod. 8. C tlon lies; for a malicious Proſecution, without an Acquittal, is. ſuffts 
adjudg'd and Ctent tu maintain this Action, rho” no Mit of Conſpiracy lies withuut 
3 © adjudged. 29 Eliz. B. between Knight and Ferom, adjudged. Paſch. 
Nov rs 11 Jac. B. R. between Horwood and Corders, Munged, an Janora- 
Peſcod v. mus being found. 


Marſam, : a F | 
S. C. and the Court held it good, without ſaying legitimo modo acquĩetatus. 
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4. Ik one falſo 4 malitiole tmpoſes the Crime of Felony upon 
another, upon which he ts committed ro Gaol, and indicted ; and after 
allo tallo 4 malittole [wears and gives Evidence againſt him to the 
petit Jury, that be ſtole a Certaln Ching, and pet He is acquicred, an 
Action upon the Cale lies againſt him for this malicious Proſecu⸗ 
tion. Mich. 12 Jac. B. between Pie, and Shale, per Cuxiam. 

5. Ik a Pan ſalſo & malitioſe preters an Indictment of Felony 
againſt J. S. to the Grand Jury, and gives Evidence thereupon to the 
Grand Jury upon Oath, that the Matter of the Bill was true, and yet 
the Jury find an Ignoramus, an Action upon the Caſe lies againſt 
him, ſhewing all this Matter, how he gave Evidence upon his Dath, 


this being falſely and maliciouſly done. Mich. 9 Car. in a Writ of | 


Error in Camera Scaccarit, adjudged, and the firſt Judgment given 
in B. R. affirmed, between B/ac4 in and Trunket, 

6. In an Action upon the Caie, it the Plaintiff declares that the 
Detendant falſely and maliciouüy charged him with the Crime of 
Suſpicion of Felony, for the felonious ſtealing of certain Goods; and 
thereupon did procure him to be brought betore a Juitice of Peace, who 


did bind him over to the next Alitzes,- where he did alfo falſely and 
maliciouſly preter a Bill ot Indictizent againſt him to the Grand jury, 


who tound an Ignoramus, Ann the Defendant pleads to this Declara⸗ 


tion, and jultines that the Jlaintiit did ſteal the Goods, and there- 
upon he profecuted him, and preterr d the Bill as in the Oeclara⸗ 
tion; upon which the Plutout replied De injuria ſua propria ſine tali 
Cauſa, and this was tound tor che Plaincitt, the Action lies; for the 
Crime ot Suſpicion ot Felooy is intended, according to common Par- 
lance, chat he accuſed him ot Suſpicion ot Felony, and he explains this 


by the Words tor che ſelonious raking ot Goods, and the * Oetendant Fol. 115. 
has juſtified this allo, and if a Man might accule and proſecute VV 


others for Sulpicion of Felony malictonfly and falſely without Pu⸗ 
niſhment, any Man might be [candalized ; aud the Maintenance of 
ſuch Actions for malicious Drolecutions, will not hinder any Man 
from proſecuting without Malice. Mich. 9 Car. B. R. between 
Palle and Dunning, per Curiam, in 2 Actions, in one of which the 
Defendant pleaded Mot Guilty, and was found Guilty; and in the 
other he juſtified as before, bur no Judgment was given; but the 
Parties agreed. Paſch. 10 Car, B. R. between Hapcott and Rowe. 
ntratur Trin. 9 Car. Not. 1312. in which the Detendant upon ſuch 
a Declaration juſtified, and ſuch an Iſſue de injuria ſua propria, and this 
was moved in Arreſt of Judgment, and Judgment was given by all 
the Court for the Plaintiſtf. TERA Weg a 
7. In an Action upon the Cale, if the Plaintiff declares that the 
Dctendant intending, ex malicia ſua propria, to take away his good 
Name and Fame, 1alfo & invidioſe crimen felonte ei impoluit, (and 
it is not malitioſe) but aſter it is alleged that he maliciouſly cauſed him 
to be indicted, and upon this to be tried; and then maliciouſly gave 
Evidence againſt him to the Grand Jury, and an Ignoramus was there: 


upon found, tho' it is that he invidiole crimen felontz ei tmpoſuit, 


and not malitioſe, yet all the Declaration being laid together, it ts 
well alleged that the JIroſecution was malicious. Mich. 14 Car. 
B. R. between Moore and Rock, this being moved in Arreſt of Judg⸗ 
ment. But Hill. 14 Car. adjudged a $000 Declaration. 

8. Caſe, tor that the De fændant intendi 


ng to detract from his Name Le. g. pl. 


and Fame, and to put his Lite in Jeopardy, maliciouſly cauſed a Bill of 146. Jerom 
IndifF ment of Felony to be written before he came into Court, which is nor Knight, 


the Office of a Witneſs. Per Gawdy J. to which Wray agreed, / the - 


Defendant did it upon good Preſumptions, he ought to plead them, as that he 


accord. 
ingly, and 
the Judg- 


tound him in the Houſe, or the like Cauſe of Suſpicion ; but no ſuch ment was 
I* Thing aſfirm'ã in 


K 
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RE — Thing is pleaded in this Caſe, therefore conceived the Action did lie, 
But if he otherwiſe every one will be in Danger of his Life by ſuch malicious 


had dope it practices. Cro. E. 134. pl. 12. Paſch. 31 Eliz. B. R. Knight v. 


by Command : 
of the Court, Germin. 


it had been otherwiſe. Admitted Arg. and cites 21 E.3. 17. 20H. 6. 5.—Cro. E. 134 accordingly in S. C. 


Hutt. 49 9. Caſe, for indicting the Plaintiff for raviſhing the Defendant's Dau h- 
Hord v. ter, and giving it in Evidence to the Grand Jury, who found it Ignora- 


Mr mus; notwithſtanding which it was adjudged that the Action lies. 


and Hutton Win. 54. cites Hill. 10 Jac. B. R. and that it was affirm'd in the Ex- 
ſays he aw chequer- Chamber. W horewood v. Corderoy. 

the Record | | 

and that it is well and fully averr'd that he did nat raviſþ the Feme. enk. 300. pl. 64. S. C. adjudged, 
and affirm'd in Error; for it is a Slander of Record. Jenkins ſays if there was a probable Cauſe, an 
Action does not lie, otherwiſe the ordinary Courſe of ſuſtice would be obſtructed. S. C. cited 
Win. 28. Arg. 


8. C. cited 10. A Bill of Indifment was brought for ffealing of a Horſe, but the 
7 baggy Bill was not found ; and yet adjudged that an Action on the Caſe would 
_ 


Ridge, Win, lie tor it. Arg. Win. 29. cites 14 Jac, B. R. Rot. 236. Demey v. 
54. Ridge. 


(S. c) Pleadings. 


In Cafe for I. F ASE, for cauſing the Plaintiff to be indicted for a Robbery, and 
indicting the doth not ſhew that he was legitimo modo acquietatus. Per Clench ]. 


feeling for The Plainriff, both in Conſpiracy and in Caſe, oughr to ſhe y that legi- 


Sheep, with. timo modo acquieratus fuir, Godb, 76. pl. 91. Mich. 28 & 29 Eliz. B. R. 
out ſaying Shotbolt's Caſe. 

that he <vas : : 

acquitted, or that Ignoramus was found, was held good by Twiſden ]. the Jury having found it to be 
falſo & malitioſe ; but that it ſeems otherwiſe upon Demurrer. Sid. 15. pl. 7. Mich. 12 Car. 2. B. R. 
Wine v. Ware. 


Caſe for in 2, Caſe for that he procured the Plaintiff to be indicted before Fuftices 
— bo „ Of the Peace in tbe County of W. as a common Barretor, and that afterwards 


the general he was acquitted before Anderſon and Clench Fuſtices of Affiſe there. Per tot. 
Seſſions of the Cur, The Declaration is not good; for he cannot be acquitred before 


* 2 them as Juſtices of Aſſiſe but as Juſtices of Oyer and Terminer. Cro. E. 


fociis ſuis 363. pl. 24. Paſch. 39 Eliz. C. B. Throgmorton's Caſe. 
tunc Juſticiariis ſuis &c. Malitioſe &c. for breaking his Houſe and ſtealing Wheat. It was moved that 
it did not appear that the Juſtices before whom &c. were Juſtices of Oyer and Terminer ; but per Cur. 
the Declaration is good; for the laying it to be Ad generalem Seſſionem muſt be intended to be before 
uſtices as had ſufficient Authority, eſpecially as in this Action their Authority cannot come in Que- 
ion. Yelv. 116. Mich. 5 Jac. B. R. Arundel v. Tregono. | 
In Caſe the Plaintiff declared that Defendant 2 to be indicted for ſtealing a Mare, and that 
upon preferring the Bill to the Grand Jury they found an Ignoramus; and all the Proceedings are ex- 
preſſed to be befors the Judges as * for the Gaol Delivery, and not as Gommiſſioners of Oyer and 
erminer. But per Roll Ch. J. We will intend it was before them as Juſtices of Oyer and Terminer, 
but it is not material before what Authority he was indicted; for the Trouble the Party is put to by 
this Indictment is the Cauſe of the Action, and not his Trial upon it; neither is it material whether 
the Indictment be good or no, and the Words are to be conſtrued according to common Intendment, 
viz. That he was indicted, tho only an Ignoramus was found, and ſo no Indictment in Law whereon 
he could be tried and brought in Danger of his Life. 5987 2. W 1653. Agon. See Sty. 
10. 11. Paſch. 23 Car. B. R. Anon. ſeems to be S. C. and the Court ſaid that the Action might be as well 


grounded 
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grounded upon the Scandal which grew to the Party indifted as upon the Trouble which might have 
defallen him by Reaſon of preferring the Bill againft him. 

Exception was taken that the Declaration was that the Defendant indicted the Plaintiff before A. B. 
and C. and other Perſons Juſtices of Oyer and Terminer, and that it does not appear that thoſe Juſtices 
were any of the Judges of the one Bench or the other as the Starute 2 E. 3. cap. 2. ordains, viz. That 
in every Commiſſion of Oyer and Terminer there mnft be named ſome of the Juſtices of the one Bench 
or the other, or Juſtice errant, But bu Cur. the Words (other Juſtices in the County) ſhall be in- 
tended ſome of the Juſtices of the Bank &c. and thereupon the Plaintiff had bog ang Sid.15. pl. 
7. Mich. 12 Car. 2. B. R. Wine v. Ware. — The Reporter adds a Nota, That the Juſtices 
ſeemed that admitting the Commiſſion to be erroneous, the Plaintiff might notwithſtanding have his Ac- 
tion, becauſo it was the Malice and the Indicting him which was the Ground thereof, bu they ſaid no- 
thing thereof poſitively ; Ideo Quere ; for on the other Side it ſeems that the Party indicted might in 
ſuch Caſe have pleaded to the Juriſdiction, 


3 Conſpiracy againſt 2, who pleaded Not guilty, one was found guil- 
ty and the other not ; Per tor. Cur. Adjudg'd that the Writ ſhould abate; 
tor it ought to be againſt rwo, and one cannot conſpire alone; But Caſe 
in Nature of a Conſpiracy would lie in fuch Cafe. Cro. E. nor. pl. 18. 
Mich. 41 & 42 Eliz. B. R. Marth v Vaughan. | 
4. Plaintiſf declared, that the Defendant falſely and maliciouſly at 
A. charged him with Felony, and there cauſed him to be brought before 
J. 8. a Juſtice of the Peace, and procured him to bind the Plaintiff to ap- 
pear at the Gaol Delivery 1n the County of D. and there exhibited a Bill 
of Indift ment, which was found minime vera. The Defendant pleaded that 
he had divers Sheep ſtolen, and miſſed others, wbich were found in the Plain- 
riff*s Poſſeſſion, go:ng with 12 Sheep which were Holen, whereupon he com- 
plain'd to the ſaid J. d. who examined him, and finding him variant in his 
Examination bound him to appear at the next Gaol Delivery, and the Defen- 
dant to give Evidence, whereupon at E. at the Gaol Delivery, he exhibited 
his Bill, which is the ſame Conſpiracy. The Plaintiff replied, De ſon tort de- 
meſne. It wes found for the Plaintiff, and adjudg'd tor him ; for he 
having laid it to be falſely and maliciouſly, and 9 having found 
it to be without ſuch Cauſe, it is therefore puniſhable. 0. J. 190. pl. 16. 
Mich. 5 Jac. B. R. Doggate v. Lawry.. | 
In Action on the Caſe tor indicting the Plaintiff Malitioſe; jt In Caſe for 
it did nt appear what was done upon the Indict ment, whether the Plaintiff : malicious 
. or 5 h . roſecution 
was acquitted or arraign'd upon it or not, and there fore per tot. Cur, Judg- for arreſting 
ment was enter'd againſt the Plaintiſt; for if nothing was done on the him for 1001. 
Indictment the Plaintiff would clear himfelt too ſoon, viz. before the on purpoſe 
Fact tried, which would be inconvenient. Yelv. 116. 11). Mich. 5Jac. to hold him 
| to ſpecial 
Arundel v. Tregono. gail, where 
due. Defendant demurr'd ſpecially becauſe the Declaration did not ſhew what bec of ter 1 5 
de, Profecution, Ir was admitted — this, objected after a Verdict for the Plaintiff, wou 2 xr 
Reſolved that the Declaration was naught; for as it now ſtands the firſt Suit may eĩther be determined 
and that, by what appears, either for or againſt the Plaintiff, or it may be deſerted, or it may be ſtill re- 
gaben oing on, a Verdict or a Plea in Bar admitting and confeſſing the firſt Action falſe and hope- 
eſs might cure this Defect ; But the acngreing thi Declaration good, as it is would introduce incon- 
Alen V erdicts in different Actions. Indeed if the firſt Action goes off by Nonſuit, it be faid that jn 
another Action for the ſame Cauſe a Verdict may be given inconſiſtent with the Verdi in the preſen 
Eanſe ; tho' this may be, 2 the Poſſibility of ſuch Verdict in a future and not exiſting Action, tha] 
u 


hinder the bringing ſuch Action as this; Per Parker Ch. J. in delivering the Reſolution of the 
& rt. And Je tor the Defendant. 10 Mod. 145. Fill 1 Ann. B. R. and 269. Hill. 12 A 
B. N. Parker v. Langley. j | 


. Conſpiracy, for that the Defendant cauſed the Plaintiff ro be in- Yelv. 161. 
41220 for Felony, and in prifona detineri 4 5 po before ſuch Juſtices 15 but 
legitimo modo acquietatus fuit. It was moved in Arreſt of Judgment, be- a Indie. 
caule it is gt ſaid that he was (inde) acquietarus ? [or de premifſis | ac- ment of Har- 
quietat' and that it was ſo adjudg d in Caſe of Pricket v. Style; and retry, ang | 

e Court at firſt were of the ſame Opinion, bur afterwards held it _ adjudg d fur 
% 5 . - a enOou l 
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the Plajoriff enough; for it cannot be intended of any other Acquittal than that whereof 
for the Writ he was indicted. Cro. J. 230. pl. 8. Mich. 7 Jac. B. R. Bell v. Fox & 


never nas . 

the Won Gramble, 

(inde,) and + 

the Precedents are both Ways.——— Cro. C. 286. pl. 33. Mich. 8 Jac, B. R. Hitchman v. Porter, S. P. 

in Action on the Caſe in nature of Conſpiracy. Adjornatur — —Cro. C. 315. pl. 7. Trin. 9 Car. B. R. 

Porter v. Hutchman, $ C. & S. P. and cited the Caſe of Bell v. Gamble, and alſo Pricket's Caſe, Sed 

adjornatur,— Ibid. 419 pl. 9 Mich. 11 Car. B. R. the S. C. and reſolved per tor. Cur, in Error of a 

Judgment given for the Plaintiff in C. B. that the Judgment was good, and affirm'd it accordingly, — 
o. 367. pl. 9. S. C tut S. P. does not appear. S. P. agreed accordingly, _ 131. pl. 3. Mich. 4 
ac. B. R. in Caſe of Marham v. Peſcod, and cited to have been ſo adjudg'd 31 Eliz. B. R. in Caſe of 
night v. Jerome ; and Tanfield ſaid he well knew this Difference to be ſo agreed in that Cafe, After 


long Debate and Adviſement in that Caſe, it was agreed per tot. Cur. that (inde) ought to be in Con- 


ſpiracy. 


. Caſe for conſpiring to indict the Plaintiff for the ſuppoſed counter- 
feiting a Letter, and maliciouſly proſecuting him tor it at the Aſſizes, 
where he was acquitted ; the Detendant made a ſpecial Juſtification, 
that a Stranger brought the Letter to him, with which he cheated him 
ot 30 J. that there were three Perſons with the Detendant when the 
Letter was delivered to him, who ſaid that the Plaintiff was very like 
him, and that they believing him to be the Perſon, he complained to a 
June, who upon Examination found Cauſe of Suſpicion, and bound 

im over to the Aſlizes, and there he was acquitted ; By 3 Juitices this 
Juſtification is not good, for the Proſecution was upon Suſpicron of 
other Perſons, when it ought to be upon his own Suſpicion, and probable 
Cauſe, but no Judgment was given becauſe the Court was not full, and 
the Parties were upon agreeing. Bulſt. 149. Trin. 9 Jac. Wale v. Hill. 

2 Bulſt. 210. 8. In Caſe, tor that at the General Gaol Delivery at N. before A. and B. 
- 5 coup Fuſtices of C. B. and cf the Peace, nec non ad diverſas felonias audiend & 
— ferminand' affignati, the Defendant falſo &c. cauſed the Plaintiff to be 
Judgment indicted of Ireaſon &c. Bur becauſe the Indictment did not ſhew that 
was given A, and B. were Fuſtices ad Gaolam deliberand” aſignati, the Court held 
per tor. 2 the Declaration not good, not withſtanding it be thewn that they were 
8 2 of Peace, and of Oyer and Terminer, and tho' they were in 
Roll Rep. ruth Juſtices of Athie. Cro. J. 357. pl. 16. Mich. 12 Jac. B. R. Lo- 


109. pl. 49. vet v. Fawkner. 
S. C. but the 


Point of the Pleadings does not appear there.. C. cited Palm. 315. —8 C. cited Lat. $0. 


Bridgm. 60. 9. In Caſe &c. for conſpiring to indict the Plaintiff of Felony for flealing 
233 5 Steors, who was acquitted ; the Detendant pleaded that he was poſſeſs 
15 Jac S Steers, which were ftolen from him, and that upon freſh Purſuit they 
Judgment were found in the Poſſeſſion of the Plaintiff, and that the Defendant de- 
was given manding the Sight of them, the Plaintiff ſaid, he had killed four, but refu- 
Nanu by ſed to ſhew the Skins, upun which he ſuſpected him, and by Warrant was 
the Opinion Volg ht before a Juſtice of Peace, and bound over to the Seſſions, and the 
of 3 Juſtices, Deſendant to proſecute him, and there he was indicted and acquitted ; 
becauſe all the Plaintiff replied, and confeſſed that they were flole and brought to Mar- 


ade ket at B. where he, being Butcher, bought and tolled them, and afterwards 


Warrant Was Indicted tor ſtealing them, and acquitted, ab/que hoc that he refuſed 
— legal; to ſhew the Skins to the Defendant. The Court ned of Cpinion char 
but they this was a good Traverſe, but would adviſe; but the ſame was never 
agreed ha moved again, and ſaid to be compromis'd, 3 Bulſt. 284. Hill. 14 Jac. 
might have Wealev. Wells. 

Action for _ | 
the charging him with Felony, and for all that was done before the Warrant. But Haughton J. diſa- 


reed, and conceived that Judgment ſhould be given for the Plaintiff, becauſe the Plea of the Defen- 


ant was no Juſtification for what was done before the Warrant; but at length Judgment was given fo 
the Defendant, —Roll Rep. 438. pl. 4. 8 C. adjornatur. , ength Judg » r 


10. Caſe 
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10. Caſe for that the Detendant cauſed him to be indicted ar &c. for 
Perjury, upon the Statute of 5 Eliz cap. 17. and that he was arraign'd 
tor the ſame &c on the 18th ot September, in the Year &c. and that 
he was debito modo acquietatus on the ſaid Indictment remaining in the 
Court &c. And it was objected that the Plaintiff ought to have alleged 
that he was /egjtimo modo acquietatus ; But Mountague and Doderidge 
argued ſtrongly that the Action lies, and ſaid that Cale difters much from 
Conſpiracy, and that the Indictment is not the Cauſe of the Action, bur 
the ſcandalous Words which may occaſion the Lofs of his Reputation, 
and the Damage received by him is Cauſe ſufficient, tho* the Jury had 
tound Ignoramus, but that Conſpiracy is a ſtrict Action in which he ought 
to be debito modo acquietatus by Verdict. And this was the Opinion of 
the Court at this time. Palm. 44. Mich. 17 Jac. B. R. Taylors Caſe. 

11. Caſe tor malitiouſly preterring an Indifment againſt the now 
Plaintiff for Felony, and inciting F. S. to give Evidence that it was true, by 
which the PlainritF was bound to an{wer it the next Aſſiſes, and there he 
was acquitted, It was argued that tho' it was not ſhew'd in the Decla- 
ration tbat the Bill wes found; yer Hobart Ch. J. held it was a great 
Scandal ro give this Matter in Evidence to a Jury, for which the Action 
lay. No Judgment was then given; but the Reporter ſays he heard the 

udgment was atterwards given tor the Plaintilf; but ſays quzre better 
of that, Win. 28. 54. Mich. 20 Jac, C. B. Wright v. Black, 

12. Action on the Caſe in Nature of a Conſpiracy is not bound to any 
preciſe Form as a Writ of Conſpiracy is, hut is to be form'd as the Matter re- 

wires, and theretore lies, tho one only does it; and tho? no Acquit- 
ral, but an Endeavour falſo & malitioſe ro indièt one by which he is 
grieved by Impriſonment, or otherwiſe, tho' there was an Ignoramus 
upon it; per Cur, Jo. 94. Hill. 1 Car. B. R. in Caſe of Smith . 
Cranſhaw. 

13. Caſe for that the Defendant ex malitia (bur did not ſay falſo) im- 
poſed Felony on the Plaintiff 's Wife, and before a Fuſtice of Peace falſo & 
malitioſe charged her with Felony. It was moved in Arreſt of Judgment, 
that it was nt ſaid that he falſo impoſed upon her the Crime of Felony. Sed 
non allocatur ; for having ſaid that the Defendant ex malitia impoſed 
on her the Crime of Felony, that implies he did it falſo. Cro. C. 271. pl. 
6. Mich. 8 Car. Manning v. Fitzherbert. | 

14. Caſe in the Nature of a Conſpiracy, for that the Defendant ſalſo 
& malitioſe cauſed ſuch an 1ndi& ment of Perjury to be written, contain- 
ing hanc falſam materiam &c. reciting it verbatim, and exhibited it to 
the Grand jury, and procured it to be found, and that afterwards F. one 
of the Frſtices of the Peace of Middleſex, delivered it with his own Hands 
to the Fuſtices of Gaol- Delivery &c. whereby he was brought to the Bar, 
and arraigned, and acquitted. After Judgment tor the Plaintiff in C. B. ir 
was aſſigned tor Error, that the Declaration was not good, becauſe it is 
only by way of Recital of the Indictment ; fed non allocatur, for it is ſcribi 
fecit talem falſam materiam, which is a diret# Affirmative, 2dly, Becauſe 
he doth not ſhew that he was in the Goal, and then the Tultices of 
Gaol-Delivery cannot meddle with him; ſed non allocatur; for data 
ad barram ſub Cuftodia fhews him to be in the Gaol. Cro. C. 553. pl. 8. 
Paſch. 15 Car. B. R. Bagnal v. Knight. 

15. In Caſe tor preterring a Bill ot Indictment of Felony againſt him; 
it was moved in Arreſt that falſo was not in the Declaration, nor was it 
faid that the Indictment was deliver'd to the Grand Jury but to the 
Court. But it being ſaid to be malitioſe, Roll Ch. J. ſaid it cannot be 
malitioſe unleſs it be alſo falſo, beſides falſo is expreſſed in the Bee inning of 
the Record, and it is not neceſſary to repeat it throughout the Record ; 
for the Words ſubſepuent are coupled rg the precedent ; and a Bill ot 
Indictment is to be deliver'd ro the Court, 41 the Grand Jury receives 
it from thence, Sty. 374. Trin. 1653. Kirchinman's Caſe. 


K 16. In 
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Sid. 95 vl. 16. In Cale lor that the Defendant crimen Feloniæ ci impoſuit, che 
21.5, C and Hefendaur as to the Impoſition of Felony, other wiſe than by Ipeaking ot 
3 789 icandalous Words, pleaded Not guilry ; and as to ſpeaking the Words 


pl. 99 S. C. that it Was got intra duos Annos, Per Twiſden J. if the Words are ac- 

andS P. tionable at hrit then the Damages atrer do not give Cauſe of Action, and 
the firſt Plea is a tull Bar and the other fruit leſs. And ot that Opinion 
was the whole Court, and fo Judgment tor the Defendant nili &c. 
Ray m. 61. Mich. 14 Car. 2. B. R. Saunders v. Edwards. 

17. In Action upon the Caſe, quod talſo & malitivſe crimen felonie ei 
impoſuit & quandam Billam Indift amenti ſcribi fecit continens hanc falſam 
materiam ſequentem, viz, &c. Wild excepred in Arreſt of udgment, in 
that the Malitiole is not added to the latter Part of the Preterment of 
the Indictment. Sed non allocatur; but Malitioſe being in the Beginning, 
goeth to the whole Sequel, altho* one Part do not depend on the other, as 
here it doth. judgment tor the Plaintiff, Niſi. 1 Keb. 697. pl. 20, 
Paſch. 16 Car. 2. B. R. Atkins v. Down, | | 

18. In Caſe tor falſely indicting, it was moved in Arreſt, 1ſt, That 
the Plaintitf declares quod juratores dixerunt quod ignorabant, (inſtead 
of Ignoramus) &c. The whole Court (abſente Wild) held this a good 
Declaration; and it was agreed by the Prothonotaries to be the common 
Form either to tay Quod ignorabant, or fuerunt ignorantes. 2dly, That 
the Exhibiting this Indietment is in Courſe of Juſtice, and it would be 
great Diſcouragement to the Execution of Juſtice on Maletactors, if Ac- 
tion ſhould lie upon every Ignoramus return'd, and that falſo & mali 
tioſe are Words oi Form, Judgment was arreſted. 2 Jo. 20. Caſes in 
C. B. Paulin v. Shawn. 

Sid. 9 5. in 19. In Caſe the Plaintiff declared that the Defendant malitioſe crimen fe- 
E. 21. at the 7% ei impoſiuit, and did not mention any Felony in particular; and yet 


8 - ＋ held to be well enough. Vent. 264. Mich. 26 Car. 2. B. R. Anon. 


has been ad- EIN - 
; de'd that ſuch Declaration is good ; but that the Plaintiff ought to prove the Special Matter. But the 
18 ſays Quære, becauſe it ſeems it would be miſchievous; for that the Defendant on ſuch Decla- 
ration could not know how to defend himſelf, ſince he is not particularly charged. 
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In the De- 20. Caſe, for a falſe and malicious Proſecution of a Suit in an inferior 
2 Court, and ſaith only ab/que cauſa juſta; and held naught, becauſe it 
-— 1.» might be with a probable Cauſe, and if there were a proval/e Cauje tor 


fendant : : Sag” « l 
for malici- the Suit, then it could not be malicious, and this Action will not lie ; 


ous Proſecu- abſque aligua cauſa will do, or fine cauſa juſta vel probabili ; but Aſque 


tion, it muſt cauſa juſta is not good for the Reaſon atoreſaid; and judgment for Be- 


oa agg fendant. 2 Show. 154. pl. 139. Hill. 32 & 33 Car. 2. B. R. Box v. 


probable Taylor. 
Cauſe ; per g 
Holt Ch. J. 6 Mod. 170. Paſch. 3 Anne, B. R. Muriell v. Tracy & al'. R 

In the Caſe of an Indictment the laying it falſo & malitioſe, without ab/que probabili cauſa, is h. 
But in Action for a malicious Proſecution, thoſe Words muſt be in. Reſolved. 10 Mod. 148. Hill. 11 
Ann. B. R. Jones v. Gwinn, cites Cro. J. 193. 490. 2 Mod. 51. Jo. 9994. 

The Words abſque rationabili & probabili cauſa, are not always neceſſary to be uſed ; and no Autho- 
rity has been hd to prove them neceſſary, tho* many have been cited, in which they are wanting: 


nd the Word malitioſe implies it to be abſque rationabili & probabili cauſa, and a great deal more: 
Parker Ch. J. in delivering the Judgment of the Court. 10 Mod. 214. 215. Jones v. Gwyan, * 


— - -—— — 
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21. Caſe, for that the Defendant tali die & loco falſo & malitinſe et 
crimen feloniæ impoſuit. It was moved that it was too general and un- 
certain; and per Cur. no other Act is neceſſary to be alleged. But yer 
Words importing a Charge of Felony will not be Proof of it; there 
muſt be Proof of ſome AF. judgment for the Plaintiff Show. 282. 
Mich. 3 W. & M. Haynes v. Rogers. 


| 22. Caſe, 


| 
| 
| 
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22. Caſe for malicious holding to Special Bail without Cauſe. The Sum 1 Salk 15. 
for which he was arreſted ſhoul be thewn. Ir was objected, that this My * 
Matter could not be ſpecially ſhewn, becauſe the Writ remains in the corai. by 
Hands of the Officer. It was anſwered, that the Plaintiff might have Holt Ch... 
moved the Court that the Sheriff might have returned the Writ, and then and that thi 
all would appear; beſides the Warrant under the Hand of the Sheritf zo Action is a 


— 


the Bailiff would be good Evidence. 12 Mod. 23. Hill. 11 W. 3. Ro- ion and lies 
bins v. Robins. re 
original Ac- 


tion is determined. Ld. Raym. Rep. 503. S. C. and S. P. accordingly per Cur. But Judgment was 
order'd to ſtay, on Account of the new manner of Pleading &c. | 


23. In Action on the Caſe for a malicious Proſecution, the Plaintiff The Plain- 
mult ſhew what became of the former Action. 10 Mod. 145. Hill. 11 Ann. riff brought 


B. K. adjornatur. 4bid. 209. Hill. 12 Ann. B. R. S. C. adjudged for the > * 
Detendant. Parker v. Langley. 5 20 nf 
the Defen- 


dant, for maliciouſly praſecuting him in the Sheriff of London's Court, <vithout any true or probable Cauſe 
ariſing within the Juriſdiction of the ſame Gurt; but did not ſhew what was become of that Action. The 
Det-ndant demurr*d generally, and Judgment was given for the Defendant ; and the Court ſaid that ir 
had been reſolved, upon great Conſideration in the Caſe of Parker v. Langley, that it is neceſſary 
for the Plaintiff, in an Action for a malicious Proſecution, to fer forth what is become of that Proſecu- 
tion, and diſallow'd the Entry in * Lutw. 68, 69. MS. Rep. Mich. 4 Geo. B. R. Blackgrave v. 


Oden. 
* The Caſe of Pritchard v. Papillion, Paſch. 36 Car. 2. 


24. But a Verdict, or a Plea in Bar, admitting and confeſſing the firit 
Action to be talſe and hopeleſs, may cure this Defef# in a Declaration. 
10 Mod. 210. per Parker Ch. J. in Caſe of Parker v. Langley, cites 
Ray m. 418. 2 Keb. 456. 753. 3 Keb. 781, $0 it the firſt Action goes 
oil by Nonſutt, tho? it may be faid that in another Action for the ſame 
Cauſe, a Verdict may be given inconſiſtent with the Verdict given in the 
preſent Caſe; yet the Poſſibility of ſuch a Verdict in a future, and not ex- 
iſting Aon, thall not hinder bringing ſuch Action as this; per Parker 
Ch. J. 10 Mod. 210. in Caſe of Parker v. Langley, cites Aſhton, 40. 
Brownl. Rediv. 61. Robinſon Ent. 91. 


(T. c) Pleadings &c. in Actions on the Caſe in General 
Nonfeaſance, Misfeaſance Sc. 


17F* Reſpaſs upon the Caſe, that the Defendant held 2 Houſes and 20 
| Acres of Land &c. in B. by reaſon of which he and all Ter- 
Tenants thereof have uſed, Time out of Mind, to repair and amend all 
© Rivers and Banks, and he has not done it, by which 30 Acres ef the 
| Phaintiff are ſurrounted, ſo chat he loſt the Profits of it for 5 Years, ro 
the ge of zo l. and the Writ was contra pacem, and therefore abated. 
Br. Action ſur le Caſe, pl. 20. cires 45 E. 3. 1). | 
2. Treſpaſs upon the Caſe, inaſmuch as the Defendant holds certain 
Land in R. by which he ought to cleanſe and repair the Dicches and 
Banks, and did not ſbeto where he ought to cleanſe the Dirches and 
Banks, nor in what Vill, and therefore che Writ ill. Br. Action ſur le 
Caſe, pl. 21. cites 46 E. 3. 8. W. 
3. It rhe Plaintiff recovers, be Treſpaſs on the Caſe for not repairing 
a Wall, by which the Land of the Plaintiff is ſurrounded] che Defen- 
dant ſhall be diſtrained to repair; per Thirne. Quod non negatur. 1 
| Brooke 
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Brooke ſays mirum in this Aion ; but that it ſeems to be Law in Aſſiſe 
ot Nufance. Br. Action ſur le Cafe, pl. 32. cites J H. 4. 8. 
4. Treipaſs, inaſmuch as the Detendant and thoſe whoſe Eſtate he 
has in 3 Acres of Land in B. aſed to repair certain Banks of the Sea, and 
for not repairing, the Sea has ſurrounded his Land; and the Defendant de- 
manded the View of the Land, by which he ſhall be bound to repair; & non 
allocatur, by which the Defendant ſaid that he himſelf has nothing in this 
Land, by which he Gall be charged to repair &c. unleſs in Fure Uxoris, 
who 15 not named; Judgment ot the Writ, by which it was awarded that 
the Plaintiff ſhould take nothing by his Writ. Quod nota. Br. Action 
ſur le Caſe, pl. 36. cites ) H. 4. 31. 5 
5. In Caſe of Lac hes of Nonfeaſance, or Non-repairing &c. by which 
the Land is ſurrounded, there the Writ ſhall not be Vi & Armis, Br. 
Action ſur le Caſe, pl. 46. cites 12 H. 4. 3. 
S.P. Br.Pre- 6, Treſpaſs upon the Caſe was brought againſt the Maſter of St. Mark 
ſcription, pl. in Briſtol, that the ſaid Maſter, by reaſon of his Tenure, onght to cleanſe 
11 arg a Ditch ; and he and all other Tenants aforeſaid having the ſaid Ditch, 
both Books ought and uſed to cleanſe and repair, and uſed to do ir Time out of 
are miſſaken. Mind, the ſaid Maſter had not cleanſed the Ditch, by which the Water, 
= * * = which ought to have its Courſe there, was turned out of its direct Courſe, and 
13 + % Þ has ſurrounded 20 Acres of Land ſown. Skrene, We and our Predeceſſors 
have been ſeiſed ot the Tenure &c. Time out of Mind, by which the 
Writ jhoald be, that we and our Predeceſſors have cleanſed the Ditch, by rea- 
ſon of ſuch Tenure, Time out of Mind ; Judgment of the Writ, and becauſe 
it was not in ſuch Form, or that another and his Predeceſſurs or Anceſtors, 
Time out of Mind, whoſe Eſtate the Defendant has; theretore the Writ 
was abated by Award. Quod nora, Br. Action ſur le Caſe, pl. 47. cites 
121.4 * 7. 
7, 2 upon the Caſe lies as well for Non-feaſance of a Thing, as 
for 3 Br. Action ſur le Caſe, pl. 71. cites 21 H. J. 30. 
8. Treſpaſs upon the Caſe by the Bithop of Sarum, and counted that 
King R. 2. granted to F. his Predeceſſor View of Frankpledge, Afjiſe, and 
Aſſay &c. and ſeveral other Things in all his Lands and Fees, and count- 
ed turther, that F. the Predeceſſor was ſeiſed of the Vill of New Sarum, and 
that this Plaintiff is alſo ſeiſed, and that the Defendant diſturbed him to col- 
le& Fines and Amerciaments there, and becauſe it is an Action upon the 
Caſe, and that the Certainty ought to be compriſed in the Writ, and not on- 
ly in the Count, and he has nut expreſſed in the Writ that the ſaid . to 
whom the Grant was made was ſeiſea of S. where Cc. at the Time 4 the 
Grant made, therefore ill; per Cur. Br. Action ſur le Caſe, pl. 34. 
citer 38 H. 6. 9. | 
9. For, per Priſot, the Writ in Action upon the Caſe ſhall be as certain 
as the Count, and ſhall have all that the Count has except the Tear and the 
Day, and ©uantity or Certainty of the Land, but the Writ ſhall ſay that 
the Place where &c. was Parcel at the Time of the Grant, and fo was 
the Opinion of the Court, Ibid. 
10. Action upon the Caſe, where the Plaintiff delivered Goods to the 
Defendant, and the Defendant for 104. promiſed to keep them ſafely, and 
did not, ad damnum &c. Non habuit ex deliberat is a good Plea ; per Fitz. 
herbert and Shelly J. Br. Action ſur le Caſe, pl. 103. cites 26 H. 8. 
11. And in Action upon the Caſe that the Goods of the Plaintiff came to 
the Hands of the 9 and he waſted them, the Defendant ſaid that 
they did not come to his Hands, and a good Plea, and gave in Evidence that 
they were the proper Goods of the Plaintiff. Ibid. cites Paſch. 34 H. 8. 
Cro. E 285. 12. Caſe, tor that H. being ſeiſed of an Houſe in L. let à Cellar to the 
pl 3. Ed- Plaintiff, and a Warehouſe over it to the Defendant, who laid ſo great a Bur- 
wards's Caſe. then in the Warehouſe, that by the Weight thereof the Floor broke-and fell into 


8 the Cellar, and beat to Pieces 3 Buts of Wine ; * Defendant pleaded, that 
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the ſaid Floor had ſuſtained as great a Weight, and that for want of re- Cauſe of the 


pairing by thoſe ro whom the Warehouſe did belong it was ſo ruinous 2; 
that the Poſt of the Cellar broke &c. Adjudged upon Demurrer for overloading 


the Plaintiff, and affirmed in the Exchequer Chamber, for the Plaintiff was laid to 
had expreſsly alleged, that the Floor broke by the Weight, which ſhould be malitioſe 
have been confeſſed and avoided, or travers d; and the Detendant * & and Gent 


ing that it bore as great a 1 is only Argumentative, Poph. 46. Held Kong. 


Patch. 36 Eliz. Edwards v. Hallender. ly, thatthe 

lea was not 
good for want of a Traverſe, becauſe he is charged with a Male- feaſance; but Manwood Ch. B. e 
contra ſtrorgly; for the Peterdanr confeſs'd that it fell, and ſhewed how. But Gent and Clerk ſaid, 
that here being an ill Act expreisly ſuppoſed, ought expreſsly to be traverſed, and they ſaid, that ſo 
was the Opinian of the other fa with whom they had conferred, and therefore, againſt the Opinion 
of Manwood, gave Judgment for the Defendant.— 2 Le. 93. pl. 116. S. C. adjudged accordingly, and 
afterwards affirmed in the Exchequer Chamber. 


13. In Caſe for hindering au Officer to exerciſe his Office and take his 8. C. cited 


Fees, and laid it Vi & Armis, the Court relvlved the Writ and Count Arg. Poph. 
OL . PT, "Fa 169. an 
good, and took a Diverſity between Non-tealance and Mis-feaſance; ibid. 171. 


that tor Non-teaſance or Negligence it never ſhall be ſaid Vi & Armis, cited by Do- 
it being Oppoſitum in Objecto; But when there are zwo Cauſes of an Ac- deridge ]. 


tion on the Caſe, the one Cauſa cauſans, and the other Cauſa cauſata, zud lad ro 


the Cauſa cauſans may be alleged Vi & Armis, becauſe this is not the - nf 


immediate Cauſe or Point ot the Action, but Cauſa cauſata, as 12 H. 4. S. C. cited 
3. a. the putting the Dung into the River was Cauſa cauſans, and there- Arg. Raym. 


tore may be Vi & Armis, but the Cauſa cauſata, viz. the Point of the 72. -S.C 
g 3 12 cited Palm. 
Action on the Cate, was the drowning of the Plaintiff's Land ; for in 446, and Do- 


the principal Caſe, the hindring the Exerciſe of the Office is Cauſa cau- deridge and 
fans by which he loſt his Fees, which loſing the Fees is Cauſa cauſata, Jones I. ſaid, 
and the Point ot the Action. 9 Rep. 50. b. Trin. 8 Jac. the Earl of *Þ*t frue it 


l if N 
Shrewsbury's Cale. w_ - Ac 


which the 
Nuſance is done be a A Ob to the Owner, it ſhall be Vi & Armis. 8. C. cited 2 Roll Rep. 
248. S. C. cited Cro. C. 325. in pl. 7. Arg ——S. C. cited Cro. C. 377, 378.—2 Brownl. 337. 
ſame Diverſity by Coke Ch. J. Paſch. 8 Jac. in the Earl of Rutland's Caſe, which ſeems to be S. C. as 
the Principal Cate of 9 Rep. 50. 


14. Caſe, for that he had a Meadow &c. and that the Defendant Vi & 
Arms erected a Baut, per quod the Water overflowed and drowned his Mea- 
ow. Upon a Demurrer it was objected, that he ſhould not have decla- 
red Vi & Armis1n an Action on the Caſe ; beſides, he could nor erect a 
Bank Vi & Armis on his own Land; fed per Cur. the Vi & Armis goes 
10 the erecting the Bank, which was only an Inducement to the Action, and 
the Overflotoing was the Point of the Action, which is not alleged Vi & 
Armis. Ir was adjudged good. 2 Roll Rep. 248. Mich. 20 Jac. B. R. 
Whiting v. Beenway. 

15. A Difference was taken by Jones J. that where the AF is a 
Treſpaſs and aNuſance, there it may be laid to be Vi Armis, but if it be a 
Naas only aud not a Treſpaſs, it is otherwiſe; As it I have a Way over 
another Man's Land, it a Stranger digs in the Land ſo as I cannot have 
the Way, now becauſe it is a Treſpaſs to the Owner of the Soil, in m 
Action on the Caſe againſt a Stranger I may have Vi & Armis, bur if 
the Owner ſtops the Way, there Vi & Armis ſhall not be in my Action 
on the Caſe. Poph. 170. Paſch. 2 Car. B. R. 

16. In Caſe for keeping a Dog that bit his Sow &c. the Recital of the * See Tit. 
Bill was * in placito Tranſgreſfionis, and the Declaration was in placito Treſpaſs 
S Ae, ſuper Caſum, but upon Exception taken it was held good. ** 3 . 
Cro. C. 254. pl. 5. Paſch. 8 Car. B. R. Boulton v. Banks. — + Ba 


. N there. 
17. The Record was Lueritur in Placito Tranſzrefſionis pro eo quod Vi S. C. cited 


& Armis cepit & chaſeavit bis Cattle into the Choſe of F. S It was mo- Hob. 180. 
L | ved PL 215. at 


— - 
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the End, ard ved in Arreſt, that the Bill recites it to be Placitum Tranſgreiſionis, and 
ſays, if the the Declaration is Vi & Armis, and therefore ſhould bave concluded 
* N contra Pacem; but it was anſwered, that this is an Action on the Caſe, 
ſaying Vi & it not being brought merely tor the taking or chaling ot his Cattle, bur 
Armis, nor tor an eſpecial Wrong, viz. for chafing into another's Soil, ſo that they 
ſuper Caſum, were Treſpaſſors there, and he forced to compound tor the Damage; 
Fj Ti And the Vi & Armis does not prove it to be an Action of Treſpals ; tor 
may uſe it to they may be in an Action on the Caſe ; and the Recital of the Bill being 
either. in Placico Tranſgreſſionis does not neceſſarily make it 'Treſpals only, 

but may ſerve tor Treipaſs on the Caſe ; and per tot. Cur. adjudged tor 

| Cro. C. 325. pl. 7. Mich. 9 Car. B. R. Tyffin v. Wing- 

eld. 

18. In Treſpaſs on the Caſe for falſe Impriſonment, it was moved in Ar- 
reſt, that the Declaration wanted Vi & Armis, this not being a mere Ac- 
tion on the Caſe, but is in its Nature an Action of Treſpaſs. Roll Ch. 
J. ask'd what they ſaid to the Caſe Quare fregit ſuum Mill-dam, which 
had been adjudg'd good without Vi & Armis as well as with it. And 
ſaid, that with Vi & Armis it is Treſpaſs, and without it it is an Action 
on the Caſe, andthat it is a plain Action on the Caſe, for in the Record it 
is with an Et quod cum; and Bacon J. ſeems to agree. Sty 130. Mich 
24 Car. Sir A. A. Cooper v. St. John. 

19. In Action on the Cate tor 1ndicting the Plaintiff if the Indiiiment 
was found ly the Grand 4225 the Defendant ſhall not be obliged to ſhew a 
probable Cauſe, but it thall He on che Plaintiff's Side to prove an expreſs 
Rancour and Malice; per Cur. 1 Salk. 15. pl. 5. Mich. 10 W. 3. B. 
R. Savil v. Roberts. 


"I". 2 — . a 


(U. ) Where ſeveral Matters may be joined in one 
| Action. 


Telly * 1. SSTSF was brought of two ſeveral Eſtovers in two Places, and well. 


yer one isat Br. Joinder in Action, pl. 49. cites 7 All: 18. 
the Common Law, and the other by Statute. Br, Plaint, pl. 29. cites 11 Aff, 13. 


2. So of one and the fame Aſſiſe of Land and Cauſey. Br. Joinder in 
Action, pl. 49. cites J Aſſ. 18. 


Br. Plaint, 3. So of one and the ſame Aſſiſe of two ſeveral Rents ; and one and the 


* fame Plaint ſhall ſerve; quod nota, Br. Joinder in Action, pl. 49. cites 


S. P. of two 7 All. 18. 


Rent-Ser- 
vices, and the like of two Rents in Gross. 

Br. Joinder in Action, pl. 118. cites 14 E. 3. that a Man may have one and the ſame Aſſiſe of ſeve- 
ral Rents, but that there ſhall be ſeveral Plaints, and not one and the ſame Plaint of both. 


4. A Man fhall not have in one Writ Ejeliment of Ward and uod 
blada ſua apud B. nuper creſcen meſſuit &c. Et blada & alia bona &c. 
cepit &c, For Proclamation lies in the one, and not in the other. Thel. 
Dig. 106. lib. 10. cap. 15. S. 1. cites Paſch. 11 E. 3. 471. Contra Trin. 
29 E. 3.48. in Oyer and Terminer, and 29 Aſſ. 35. 

5. If Land of Gavel-kind deſcend to two Sons, and they enter, and are 
diffeiſed, the one dies without Iſſue, and the Diſſeiſor dies ſeiſed, and his 
Fon enters and dies ſeiſed, and his Heir enters; and the Son, who ſurvived, 
brings Writ of Entry ſur Diſſci/in againſt the Heir of the Son of the Diſſeiſor, 
he ſhall have ſeveral \V ris, the one of his own Moiety, and the * 

0 
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of the Moiety of which the Right is deſcended to him by his Brother; 
and . the Writ ſhall abate. Nota. Br. Joinder in Action, pl. 
47. cites 24 E. 3. 13. : 

6. A Man ſhall have one Writ upon the Statute of Labourers 4gainff 
the Maſter for the Retainer, and againſt the Servant for his Departure out 
of his Service. Thel. Dig. 106. lib. 10. cap. 15. S. 2. cites Hill. 29 E. 
3. J. and Mich. 28 E. 3. 97. 5 

7. Where one is outlau d at the Suit of divers Perſons in ſeveral Ac- 
tions, he ought to ſue ſeveral Scire Facias's. Thel. Dig. 106. lib. 10. cap. 
15. S. 4. cites Paſch. 29 E. 3. 43. 

8. One Scire Facias hes upon the Recognizance, for the good Behaviour 
enter'd into by the Principal and his Surety ; for though they are bound 
ſeverally, yer ir is but as one Recognizance. 2 Roll Rep. 200. by 
Mountague Ch. J. Mich. 18 Jac. B. R. cites 29 E. 3. 33. A 

9. One Writ of Attachment upon 4 Probibitiom was maintained by ſeveral] But Ibid, 
Pone per Vadios's, the one againſt the Official for holding the Plea &c. and Ao Rü 
the other agaiuſt the Party, becauſe he had ſed concrary [to the Prohibi- 


H. 6. 54. 
tion] &c. Thel. Dig. 106. lib. 10. cap. 15. S. 5. cites Hill. 33 E. 3. wind 1 


left 912. ewton 
Brie 9 ſeemed to 


doubt if ſuch Writ was good. 


10. Falſe Impriſonment, for that he took him at F. in the County of E. 
and carried him to O. in the County of S. and there detained him till he had 
made Fine of 101. and the Action was brought in the one County, but it 
did not appear in which. Chelr. ſaid he ought to have two Actions in 
this Caſe ; bur the Detendant was awarded to anſwer. Quod nota. Br. 
Lieu, pl. 23. cites 38 E. 3. 34. 

11 Writ of Treſpaſs was Ouare Parcum ſunm fregit, and afterwards 
Duare arbores ſuas ſuccidit & aſportavit &c. and adjudg'd good, 
notwithſtanding the 2 2uare*'s. Thel. Dig. 107. lib. 10. cap. 15. S. 23. 
cites Trin. 38 E. 3. 19. 

12. It was agreed that a Man may have as many Treſpaſſes in one and Several Treſ- 


the ſame Writ as he will, and it Vi & Armis be at the Commencement, it paſſes at Come 
mon Law 


ſhall refer to all the Matters enfuing. Br. Treſpaſs, pl. 112. cites 38 E. may be pin d 
WIS! in one Writ, 
ut nor 


where Common Law gives one, and Statute Law gives another. Jenk. 24. pl. 46. 

As an Action of Treſpaſs 4 a Statute, and an Action of Detinue at Common Law, cannot be joined, 

; H. 6.53. 11 Aſſiſe, pl. 13. But many Treſpaſſes at Common Law may be joined in one Writ, and many 
Detinues, Waſte &c. Jenk. 211. pl. 46. 


13. But it ſeems that Treſpaſs Vi Armis and Treſpaſs upon the Caſe Treſpaſs Vi 
ſhall not be join'd in one and the fame Writ, for they are of diverſe Na- tf i 


eures. Br. Treſpaſs, pl. 112. cites 38 E. 3. 15. 16. upon the Caſs 
þ may be in 
one and the ſame Writ. Br. Double Plee, pl. 108. cites F. N. B. in Writ of Treſpaſs 
A general Action of Treſpaſs and a ſpecial Action on the Caſe may be join'd in one Action; as 'Treſpaſs 
will lie for entring the Houſe of the Plaintiff and breaking his Cheſts and carrying away his Goods, and 
for beating his Servant, per quod ſervitium amiſit. Agreed. All 9. Paſch. 23 . . R. Vincent v. 
Furſy.——— Sty. 43. S. C where 8. P. was moved but not refolved. | 
Treſpaſs Yi & Armis for entring bis Cloſe * — down his Booths (in a Fair) and for Lindering him 
to ere new Booths, by Reaſon whereof the Plaintiff loſt the Profits of Piccage and Stallage. Ir was 
moved in Arreſt that the Hindring the Building new Booths ſounds wholly in Caſe, and therefore is 
incompatible with the firſt Part of the Declaration which is Vi & Armis, the "Judgment in the firſt 
Caſe being a Capiatur, but the laſt is only a Miſericordia. Sed non allocatur ; for the Hindering Sc. 
ii laid only in Conſe e of the firſt Treſpaſs Sc. and of the ſame Effet as a Per cncd in a Declaration, 
which is often uſed in Actions of * Vi & Armis, to let in the conſequential Damages &c. and 
one Plea goes to the Whole; for it the Defendant had pleaded a Licence from the Plaintift ro enter rhe 
Cloſe, that would have been a good Juſtification of the Treſpaſs. And Judgment for the Plaintiff. 
Carth. 113. Paſch. 2 W. & M. in B. R. Drake v. Cooper. 8. C. cited Ld. Raym Rep. 273. in 
Caſe of Courtney v. Collet. | | | 
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Treſpaſs, for breaking Þis Cloſe, treading down the Graſs, and laying, Nets on the Soil, and for carryin 9 
away of bis Fiſh; nec nm eo quod the Defendant Vi s Armis did break down certain rares, whereby the 
Water overflow d the Piſcary of the Plaimiff adjoining, per quod the Fiſh eſcaped out of the Pilcary, and the 
Plaintiff and his Servants were hinder d from hing there. Verdict pro e And moved in Arreſt of 
Judgment, that here Treſpaſs and Caſe were joined together, which could not be; but it was urged on 
the other Side that it was all Treſpaſs, and that the Per quod was only in Aggravation of Damages, and 
this Term the Court was of Opinion that it was all Treſpaſs; and Judgment was pro Quer 12 Mod. 
164. Hill. 9 W. 3. Courtney v. Collet. - Carth, 436. S. C. adjudged accordingly Ld. Raym. 
Rep. 252. 8. C. The Court thought this a plain Treſpaſs; for the cauſing a Superfluity of Water to 
overflow the Plaintiff's Fiſhery is a plain Treſpaſs, and the Per quod the Fiſh eſcaped, is but in Agera- 
vation of Damages. Sed adjornatur. 

Actions can never be joined that have different Fudgments, as Ty reſpaſs and . 7 55 on the Caſe are two 


_ diſtin Things of different Nitures ; and tho'if Vi & Armis is put in, in Treſpaſs on the Caſe for Male- 


feaſance, it will not vitiate, ye: the Judgments in Treſpaſs and Caſe are different; for in Treſpaſs the 

udgment always is Quod capiatur ; but in Treſpaſs on the Caſe, tho Vi & Armis be inſerted, yet the 

Fadgment is Quod ft in Miſericordia ; per Cur. Ld. Raym. Rep. 273. Mich. 9 W. 3. in Caſe of 
urtney v. Collet. 


Br. Iſſues 14. Action upon the Statute of Marlebridge, that the Defendant diſtrain d 
Joines, pl. in the High Street, and detain'd them till Plaintiff made Fine, where the 
EIN one of them zs by the Common Law and the other by the Statute, and yer 


paſs, pl. 408. good becaule the one 15 purſuant upon the other, Br. Joinder, pl. 42. cites 
cites 8. C.— 39 E. 3. 20. 

S. P. For ; : 

a Man may have ſeveral Treſpafſes in one and the fame Writ. Br. Double Plea, pl. 144. cites 8. C 


Thel. Dig. 106. lib 19. cap. 15. S. 10 cites 39 E. 3. 25. that it is not double, notwithſtanding the one 
is prohibited by the Statute, and the other by the Common Law. 


Hearh's Max. 15, A Man ſhall have one Writ of Debt where Parcel of the Debt is 
_— * due by Obligation, and Parcel by Contract. Thel. Dig. 106. lib. 10. cap. 
FR accord- 15. 8. 9. Clies Paſch. 41 E. 3. Damages 75. 

als, bs. 

— e there Debt is the only Cauſe of Action. 


Theol. Dig. 16. Scire Facias to execute a Fine levied of one Manner and 2 Parts 
e 1 85 another Manor to one for Life, the Reverſion in Tail to R. D. of one Part, and 
8 of another Part to A. for Life, the Reverſſon in Fee to R. and the Heir 
Paſch. 43 F R. brought Scire Facias to execute the Tail, Judgment of the Wrir, 
2 12. S. C. becauſe he demanded divers Eftates, therefore he ought to have ſeveral 

Writs ; & non allocatur, becauſe it was by one and the ſame Fine ; 


Quod nota. Br. Scire Facias, pl. 24. cites 43 E. 3. 11. 

17. In Writ of Audita Quærela was compriſed, that he had performed 
all the NN the Defeaſance, and alſo bad releaſed all Actions &c. 
yet the Writ ſhall not abate; for he may hold himſelf to one. Thel. 


Dig. 106. lib. 10. cap. 15. S. 13. cites Mich. 44 E. 3. 36. 
Heath's 18. But a Man ſhall have Detinue of Charters and of Chattels in one 
_ /- Writ. Thel. Dig. 106. lib. 10. cap. 15. S. 6. cites Mich, 44 E. z. 41. 
ES ief 583. 
cauſe there Brief 583 


one Thing - 
is the Ground of the Action. 


Br. Joinder 19. Detinue of aCheft and a certain Sum of Money, and certain Charters 
24% ct and ſhew'd ſpecially the Contents of them, and what Land they con- 


cern'd, and both in one and the ſame Writ, where the one demands Pro- 
cels by Capias, and of the Cheſt and Money, and ot the Charters, Special 
lies only in Diſtreſs, and nor Capias or Exigent, and yet good. Br. De- 
tinue de Biens, pl. 14. cites 44 E. 3. 41. | 

Br. Joinder 20. A Man hall not make Title in one Writ of the Sein or dying 


A Ati, two Anceftors. Thel. Dig. 106. lib, 10. cap. 14. S. 11. cites Paſch, 48 


© accord. * 3. 14. 

ingly.— n X 

= upon Diſſeiſin done to two Anceſtor: Thel. Dig. 106. lib. 10. cap. 14. 8. 11. cites Paſch. 31 
6, 15. | 


IF 


4. ———_—_—.. —_ 
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| If rw Coparceners are diſſeiſed, and the one bas Iſſus and dies, and the other dies <vith ont ue, the Iſſue 


Mall not have one and the fame W rit of Entry of the Whole againſt the Diſſeiſor but ſeveral Writs. 
Br. Joinder in Action, pl. 101. cites 31 H. 6. 8. 


21. One Writ upon the Caſe was maintained for Diſturbance to hold pon ola 14 
a Leet, tor diſturbing of his Tenants and Servants from collecting Tithes, tor 2a foy y & 
Menaces made that the People durſt not come to the Chapel of the v # to that in 
pay their Devutions and Offerings, and tor taking of his Servants and Chat- Things of 
ies. Thel. Dig. 107. lib. 10. cap. 15, S. 15. cites Hill. 19 R. 2. Action = like 9 4 
ſur le Caſe, 52. | | 3 
may contain divers ſeveral Torts as theſe are in the principal Caſe. 


22. A Man may have Debt and Det inue in one and the ſame Wrlt by Thi Oh. 
ſeveral Pra cipes, tor they are ot one and the lame Nature, Br, Joinder — r. 8 16. 
in Action, pl. 99. cites 3 H. 4. 13. | S. P. cites 


; | Paſch. 5 E. 
3. 181. and 11 H 6.60. and ſays, that by the new Nat. Brev. 152. it lies. [But I do not obſerve it 


there.) Hut ibid S. 6. ſays the Opinion of Hill. 33 E. 2. Brief 913. is, that a Man ſhall not have one 
Writ of Debt and Detinue of Chattle upon Bailment &c. and cites 3 H. 4. 13. and 32 E. 3. Brief 288, —— 
S. P. accordirgly, L P. R. 16. cites Raſt. Ent. 150. pl. 13. 174. pl. 15.—5 Mod. 92. Trin. 7 W. 
3. B. R. the Court ſaid it ſeemed ſtrange that Debt and Detinue ſhould be joined, becauſe thoſe Acti- 
ons have different Juogments. 


23. Contra of Action of ſeveral Natures, as Debt and Treſpaſs, Debt 
and Account &c. Br. Joinder in Action. pl. 97. cires 3 H. 4 13. 
24. Debt upon an Obligation of 20 l. and demanded the ſame Sum and 
certain Chattles by one aud the ſame Precipe ; Tirwit ſaid the Writ ſhall 
abate, becauſe all is demanded in one and the fame Præcipe; but it was 
agreed, in the time ot H. 8. that a Man may have Debt and Detinue by 
one and the fame Writ, by ſeveral Præcipes; tor the one * be Debet, 
and the other Detinet. Br. Several Precipe, pl. 5. cites 3 H. 4. 13. 
25. Ina Rephevin the Plainriff counted of 4 Oxen taken at divers Days 
and Places, and that the Deliverance was made of 2 &c. and that he yet * Thel. Dig. 
detains the other 2, ad damnum 40% and did not ſever the Damage, and 106. 4. 
yet good; and ſo ſee a Replevin of * ſeveral Takings, and ſeveral Days PP: 


and Places, and one entire Damages. Br, Replevin, pl 13. cites ) H. k 2. 508. 


11. 29 E. 3. 30. 
26. Treſpaſs by Executors of breaking Teſtators Cloſe, and carrying away 
a certain Sum of Money, and admitted that it hes tor the Sum ot Money, 
but not tor the breaking ot the Cloſe, and fo it lies in Part, and in Parr 
not. Br. Joinder in Action, pl. 26. cites 11 H. 4. 3. 
27. Audita Quetela containing 2 Matters, the one Performance of Con- 
ditions, and the other ot Deceit, jor delivering of the Statme, contrary to his 
Promiſe, and the W rit was againſt a Stranger to the Statute, and held 
AN ge Opinionem. Thel. Dig. 106. lib. 10. cap. 15. S. 14. Cites 
ill. 12 H. 4. 15. 
28. Ita * quod reddat be brought of Land, Parcel in Guildable, But in Præ- 
and Parcel in Franchiſe, the Writ thall abate. Br. Privilege, pl. 12, cipe | Read 
| out 


, nd 
cites 14 Hf. 4. 21. in Guildable 


Franchiſe the Writ ſhall not abate, but the Common Law ſhall have Juriſdictien. Br. Privilege pl. 
12. Cites 14 H. 4. 21. | | | | 
29. In Pracipe quod reddat of 2 Acres, whereof one is ancient Demeſue, 
the Writ ſhall abate as to that, and ſtand as to the other. Br. Privi- 
lege, pl. 12. cites 14 H. 4. 21. per Hals. | 

30. A Man brought Scire facias to have Execution out of a Fine as 


= to 2 Parceners. Thel. Dig. 24. lib. 2. cap. 1. S. 38. cites Mich. 9 
„ 1 
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Parci frato zt. Ohe Writ ot Treſpaſs comprehended Reſcous, Entry, and Chajing 
and Reſcous jn a Warren, and Aſſault of his Servants. Thel. Dig. 10). lib. 10. cap. 


may be join- . 17. cites Trin. 3 H. 6. 53. 
ed, adjudged 15. 8. 17. cites Trin. 3 53 
per tot. Cur. 2 i | | 

though at firſt they inclined otherwiſe. 2 Lut w. 1259, 1260. Trin. 5 W. 3. Alwayes v. Broom, —— 


Ld. Raym. Rep. 83. S. C. adjudged accordi.'gly. | | 

Br. Joinder 32. In Reſcous the Plaintiff counted that F. held of him certain Land in 

en Action, D. by certain Services, and aher certain Land there by other Services, and 

K for the Rent and Services arrear he diftrained, and the Defendant made 

ingly ; per Reſcous, and broke his Warren, aug beat his Servants, and the Deten- 

tot. Cur. be- dant demanded Judgment of the Writ, becauſe he joined the Reſcous of 
cauſe the ſeveral Tenures in one and the ſame Writ, and yet well; per tot. Cur. 

Reſcous is Quod Nota. Br. Reſcous, pl. 1. cites 3 H. 6. 52. 

— 33. One Writ upon the Caſe contained, that the Plaintiff” for a certain 
Sum had retained the Defendant to do a certain Thing, and that the Defen- 
ant for the ſame Sum had aſſumed to do this Thing &c. and it was held 
good, and not double. Thel. Dig. 10). lib. 10. cap. 15. S. 18. cites 

11 H. 6. 21. 29. 69. 

As a Man 34. A Man thall have ſeveral Aſump/its in one and the ſame Action upon 

may declare % Caſe, and the Detendant thall anſwer to all, and divers Iſſues may 


W. il the come upon them. Br. Action ſur le Caſe, pl. 108. cites 11 H. 6. 24. 


Covenants in : 
an [nderture, in the ſame manner he may have Action upon the Caſe for all Matters agreed in one and 


the ſame Aſun pſti; per Newton. (Quod non negatur, and ſo it is uſed now. Br, Action fur le Caſe, pl. 
108. cites 11 H. 6. 55. £fumpſ.t expreſs and imply'd -may be join d. Jenk. 331. pl. 62. 
The Caſe was this: Goods were ſoid by A. to B. for 100 Il. whereof 50 l. was to be paid at Lady- Day, 
and the other 50 l. on May 1. The hrſt 501. was duly paid, and then B. asked A. to take his Bill off 
his Hand for 30 l. Part of the other 50]. to be paid at Chriſtmas after, which A. did; but neither the 
401. nor the other 10 l. was then paid; whereupon A. brings Aſſumpfit, and declares on the Promiſe 
to pay the 40 l. which the Def. ndant made on A.'s accepting the ſaid Bill, and that A. had not paid the 
ſaid 40 1. nor the 10 l. Reſidue of the ſaid 30 l. and held good. Cro. J. 544. pl. 4. Mich. 17 Jac. B. R. 
Heath v. Dauntley. 


Thel. Dig. 35. Treſpaſs for Hunting in 2 Parks, and good, tho' ſeveral Puniſh- 

107. lib. 10. ments are given; for a Man cannot have Writ of Raviſhment of 2W ards, 

D e nor one Quare Impedit of 2 Churches, and yer by the Juftices the Writ 

a is good; tor Land of 20 Titles may be well joined in one Writ of Treſ- 
pats. Br. Joinder in Action, pl. 120. cites 13 H. 5. 12. 

36. A Man cannot join in one and the fame Writ things of which Par- 
cel of the Proceſs ſhall be Diſtreſs infinite, and of the reſt Exigent, and if this 
be apparent in the Writ the Writ thall abate clearly, and the ſame Law 
where it appears in the Declaration, per Paſton ; bur quzre of his Opi- 
os ; 3 this is permitted elſewhere often. Br. Briet, pl. 236. cites 
14 H. 6. 1. 


37. It a Man forges a Deed concerning Land in the Coun of W. and in 


the County of D. he ſhall have one and the ſame Writ of Forger of Deeds, 
2 Land be in two Counties. Br. Joinder in Action, pl. ys. cites 
21 » 0. 5 I. | : þ 
Br. Patents, 38. Where the King grants to me the Office of Parkerſhip in D. and 5. 
pl. H 6 and I am diſſciſed, 1 jLall have two Aſſes ; tor this is a ſeveral Grant in 
11. S. C. & itſelf; Br. Joinder in Action, pl. 34. cites 21 H. 6, 10. 
S. P. by Danby and Portington. 3 | 
Br. Patents, 39. §o where he grants to me a Fair in D. and F. And ſo ſee that both 
2 8 SP ſhall nor be join'd in one Aſſiſe, or in one Action. Br. Joinder in Action, 
by Danby | pl. 34. cites 22 H. 6. 10. 
and Portington ; quod nemo negavir. 
If Land had =o. It was ſaid that one Writ of Formedon lies of divers Gifts 
3 Thel. Dig. 106. lib. 10. cap. 14. S. 11. cites Paſch. 31 H. 6. 15. 
and a Siſter, Quere. 
and the Heirs 


of their 2 Bodies begotten, the Remainder over in Fre; if the Brother dies without Iſſue, now the Siſter has | 


„ 
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an Eſtate for Life in one Moiety, the Remainder over in Fee; and for the other Moiety ſhe has Eſtate 
Tail, the Remainder in Fee; and after the Siſter bas.[ſſue, and dies, and a Stranger abates, now for her 
one Moiety the Remainder commences, and after the I ue dies without Iſſue, tho the Remainder hap- 
pened at ſeveral Times, yet he in Remainder ſhall have one Formedon ; for both Remainders <vbich depend 
upon one and the ſame Eſtate, are come to one and the ſame Perſon. 8 Rep. $7. a. (c) cites 17 E. 3. 51. a. 78. 
2. b. and ſays that ſo the 31 H.6. 14 b. is to be intended, where it is ſaid that Trin. ) Jac. B. R. a Man 
may have Formedon of divers Gifts. "Te | 
Bur ſee Formedon in Reverter conveying the Deſcent by the Count to 2 Daughters, and that they died 
cv it hot I ue, by which the Land reverted to the Demandant. Thel. Dig. 106. lib. 10. Cap. 14. S. 12, Cites 


Hill. 29 E. 3. 5. Quære. 


4 - * . 


* 


41. A Man ſhall have Action of. Debt upon divers Contracts. Thel. Goods ſold 


Dig. 106. lib, 10. cap. 14. cites Paſch. 31 H. 6. 15. 2 17 


by A to B. The Goods firſt ſold were paid for at the T ime agreed. In an Action for the reſt of the Money | 
A. declared upon one Contract tor all the Goods; bur it Was held that it ought to have been a Several. 
Act ion upon the Several Conjrats, Godb. 244. pl. 339. Hill, 11 Jac. C. B. Lambert's Caſe. 


42. Debt lies for ſelling of Cloaths, and tor Salary, in one and the ſame 
Writ; per Cur. Br. Joinder in Action, pl. 86. cites 16 E. 4. 10. 

43. A Man ſhall have Treſpaſs tam contra Pacem Regis H. 6. quam con- S. P. per all 
tra Pacem Regis nunc E. 4. Quod nota, and thall recover Damages for che Juſtices | 
both Times, and otherwiſe not. Br. Treſpaſs, pl. 301. cites 2 E. 9 Ap ce 

27 a . . 4. 5. 
bs : If A. has Plaint of Replevin againſt J. C. and B. has another Plaint x, it it be 
of Replevin againſt him, they cannot have one and the ſame Recordare to removed at 
remove thoſe two Hlaints, and cannot declare ſeverally; tor every one of % Suit of 


them ought to have a Recordare in this Cale. Br. Joinder in Action, pl. 3 


62. cites 3 H. 7. 14. 2 ne 
uit Or the 


Plaintiff; for per Cur. if there are divers Plaints, they ſhall not be removed; and therefore the Plain, 
tifts may proceed in Pais in their Plaints. Br. Joinder in Action, pl. 62. cites 3 H. 7. 10. 


45. In Debt; a Man fold a Piece of Cloth and leaſed an Acre of Land fur“ Br.Joinder 
40 FJ. at Michaelmas * the Money tor the Cloth and alſo the Rent to be *? * 
E at Michaelmas] and after the Feaſt of Mic haelmas he broug ht Debt. PE accond- 

eble demanded Judgment of the Writ; tor the Debt for the Leaſe and ingly. _ 
the buying of the Cloth cannot be jom'd in one Contract; for they are 
of ſeveral Natures; tor th&ane is a Duty immediately, and the other is 

no Duty till Michaelmas chat the Detendant has had the Occupation of 

the Land demiſed; tor by Releaſe of all Actions before Michael mas the 

Debt of the Cloth is determined, but not the Debt of the Land. But 

per Fiſher, the Action does not lie till Michaelmas for the one nor for 

the other, tor it is the Day of Payment; by which the Detendant was 

awarded to Anſwer. Br. Dette, pl. 143. cites 7 H. 4. 

46. One Writ of Raviſhment of Ward, for the Raviſhment of 2 Daugh- 
ters, was adjudg'd good. Thel. Dig. 106. lib. 10. cap. 15. S. 7. cites 
1 41 E. 3. Brief 541. But ſays, ſee chat it is ſaid che contrary Hill. 

13 H. J. 12. . Mt con ot I bis 
47. Land was given to Father and Son, aud the Heirs of their two Bodies S. C cited 
arten, the Remarnder over in Fee. The Father died without any others Rep. 87. 
ue than the Son, and the Sou died without Iſſue ; and a Stranger abates, RIOT 


or the [Son who was] Survivor made Piſcontinuance. Quzre, per Pri- ſays chat tho 


deaux, it Remainderman ſhall have one Formedon, or ſeveral; and it ſeem'd the; Eſtates | 
to Saunders, Brooke, and Brown, that one Writ would be ſufficient. 1 
Tamen Quzre bene. D. 45.2. b. pl. 64. Paſch. 3 & 4 P. & M. Anon. eee 
| | ___thedeveral, 

Eſtates in Tail, as. the Remainder alſo depands upon one joint Eſtate in the Futher and Son for their den, 
- all commenced at one Time, therefore one Hrmedon in Remainder lies ———S. C citad Arg. 
. 813. | r * OTA E Fs 


\ 


. 48. In 
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Noy. 3. 48. In Delt en 2 E. 6. 13. for net ſetting out Tythes, Plaintiff thewed 
or W's that the Rector of M had 2 Varts and the Vicar the third Pant of the 
a. I yh, and laid it to be by Preſcription as to the Manner ot taking them 
cordingly. — by the Parton and the Vicar ; and alſo that the Parſon and Vicar had by 
Mo. 914 pl. ſeveral Leaſes demiſed the Tithes to him, and he fo being Proprietarius of 
1293, 8. C the Tithes, the Detenduut carried away his Corn without ſetting out 
ee the tenth Part. It was tound for the Plaintiff, and moved in Arreſt of 
2 * air Judgment that in this Writ were compriſed ſeveral Actions upon this 
is conceived Statute, as appears by his own ſhewing, he claiming under the ſeveral 
upon the Titles of the Parſon and Vicar, and that as the Parſon and Vicar could 

ort as well not join, ſo neither can the Plaintiff; And if all the Tithes had be- 


Tir 4 belonged to the Parſon he could not have this Action againſt ſeveral Te- 


Brownl. 86. nants, tor not ſetting forth there ſeveral Tithes, becauſe he cannot com- 
Campion v. prehend two Actions in one; Which Fenner granted, but all the other 
Hill, S. C. * contra. For tho' Parſon and Vicar in this Caſe cannot join, be- 


— 10 cauſe they claim by divided Rights ſeveralhh, yet when both their Titles are 


be taken conjrined in one Perſon, as here, then the Matter of the Title is conjoin'd 
from Yelv. allo in one, and it ces generally to ſpew that the Plaintiff” is Firmarins 


1238 J. or Eriprietarius ot the Tithes, without ſaying of What Title; for this is 
$ Cad) udg· d not a perional Action, tounded merely upon the Contempt againſt the 


for the Statute in not ſetting iorth the Tithes; nor does he by this Action de- 
Plaintiff. mand any Tirhes, io as the Title may come in Debate; but the Defen- 
dant is only to excuſe hin/ſelf of the Contempt. Yelv. 63. Paſch 3 Jac. B. R. 
Champetuon v. Hill. HP 
49. In Debt on the Statrte of Uſury, 2 ſeveral uſurious Loans may be 
ſaed tor by the fame Writ. Cro. |. 104 pl. 40. Mich, 3 Jac. B. R. 
W00Gy Ve: 5: oo: | 1 
A. ſeiſed of 50 Where a Gift which is the Foundation of a Writ is diſtin, and 
Gavelkind fe,exal in ſuch Caſes upon the ſeveral Foundations, ſeveral Writs ought 


roots. an, to be tounded ; and to make one Writ ſufficient, (even if they were the 
F. C and h lame Parties or Donees) the Foundation ought to be one, and at one Time, 
deviſed all bis and out of one Root. 8 Rep. 87. Trin. 7 Jac. in Buckmer's Caſe, 


Land to B. in , 
Tail, the Remainder of ene half to C. in Tail, the Remainder of the other half to D. in Tail, and if C died 


without Iſſue, the Remainder of her AJotety to D. and her Heirs of her Body, with like Remainder to C. for 
Default of Is ue of ID. Afterwards . dies and C dies without Iſſue, B. having firſt diſcontinued, (as 
appeared by the Manner of Pleading,) and atterwards D. died. Ina Fermeden in Remainder brought by 
* Heir of D. it was reſolved, that the whole being deviſed to B. iq Tail, notwithſtanding that the De- 
viſor divided the Remainder by Moieties, yet when all the Land remained to D. and ali the Remain- 
ders depend upon one Eſtate, and commenced by Deviſe at one time, the Heirs of the Body of D. ſhall 
have a Formedon in Remainder in the ſame Manner as if the Remainder had been limited to C. and D. 
and the Heirs of their two Bodies, the Remainder, for Default of Iſſue of C. to D. and to her Heirs for 
ever. 8 Rep. 86, 87. b. Trin. 7 Jac. B. R. Buckmer's Caſe 2 Brownl, 274 Buckmer v. Sawyer, 


S. C. and it ſeemed accordingly to all the Juſtices. 


And in per- 1. There is a Difference between Actions real and Actions perſonal, 
ſonal Actions, Pas between Actions real which are founded on a Title in the Writ and Ac- 
ano y tut Ha tions real which are tounded on Wrong or Deforcement, and contain no 
of Action Title in them; in this laſt Caſe the Demandant may demand in one Writ 
may be com- diverſe Lands and Tenements which came to him by diverſe ſeveral Ti- 
prehended in tles, As if diverſe Manors deſcended to me from diverſe feveral Ance- 
—— ſtors, and I am diſſeiſſed or deforced of them, I may have Writ of Right 
Treſpaſs for or Entry in Nature of an Aſſiſe, or Writ of Aſſſe, and comprehend all 
Treſpaſſes thoſe Rights in one and the ſame Writ, becaule in thoſe Caſes no Title 
dene in ſeveral is made in the Writ. But it I bring Writ of Entry ſur Diſſeiſin done to 
Places, and my Mother and to my Aunt, Coparceners in Fee Simple, the Writ ſhall 
_ 3 abate; for here Title is made in the Writ; and it appear'd that there 
ſo for Waſte were ſeveral Cauſes of Action, becauſe the Title is by ſeyeral Anceſtors. 
upon ſeveral 1 Rep. 8. b. Trin. 7 Jac, in Buckmer's Caſe. 5 


. Ibid, : 
— ſo of Debt on ſeveral Leaſes. Ibid. 


52. The 


1 


„ e , on oo a. 


+ NOT 
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— 


"$2. The Tefator's Promiſe for his Debt, and the Executers Promiſe for Hob. 88. pl. 


his own Debts, cannot be joined in one Action againſt the Executor, tor Tac *. 12 


they require different Fudgments. Jenk. 296. pl. 49. adjudged for 


the Platniiff, 
but Judgment reverſed ; for he ought to be charged by 2 ſeveral Act ions, one Charge beiug in his 
own Right, and the other as Executor. 


53. Debt lies pon 3 ſeveral Obligations in one Action. See Hob, 198. Brownl. 68. 
pl. 205. Andrews v. Delahay. on 14 Jac. 


was brought on 2 Bonds. ——S, C. cited 5 Mod. 213. 


Ejedtment and Treſpaſs for Aſſault and Battery were brought againſt Brownl. 235 
a „e upon Nor Cid pleaded the Plaintiff bad a Verdict — 8 
both for the Ejectment and Battery, and entire Damages aſſeſſed; the fre the Do. 
Court took Time to adviſe what Judgment thould be given, becauſe it mages were 
was without Precedent, but the Damages tor the Battery could not be found ſeve- 
releaſed, becauſe they were entire wich che Ejectment. Ir is ſaid there, 3 
that it ſeems to be holpen by the Verdict. Hill. 16 Jac. Hob. 249. Bird ha leafod 


v. Snell. the Damages 

; : for the Bat- 
tery, and prayed Judgment for the Ejectment, that Winch held the Writ naught, but Judgment was 
given ſor the Plaintiff notwithſtanding; 


55. Caſe for that the Plaintiff had deut to the Defendant a Gelding to 
ride from L. to E. and there to be delivered to the Plainritf, the nt; rar 
intending to decerve the Plaintiff, rode upon the ſaid Gelding from L to E. 
and from E. unto L. again, and thereby fo much abuſed the ſaid Horſe, 
that he became of little Value, and tho' the Plaintiff at E required a 
Re-delivery, 2 the Deſendant then did, and yer does refuſe to deliver 
him, and the fame Day at E. converted him to his own Uſe &c. It was 
moved, that the Non. delivery according to the Contract at E. and the 
Miſujing him in the Journey, are ſeveral Cauſes of Action, and ſhould 

joined in one Action. But per tot. Cur. when he denied the Re- 
delivery, and atterwards converted him to his own Uſe, the Plaintiff 
may well have Action tor both, and together; and though perhaps the 
Detendant might have demurred, (as Ld. Hobart conceived) tor the 
Doubleneſs ot the Declaratlon, yet he having pleaded Not Guilty, and 
being found Guilty, that makes the Declaration good. Cro. C. 20. pl. 
13. Mich. 1 Car. C. B. White v. Ryſden. 

56. In Caſe the Plaintiff declared upon the Cuſtom of the Realm, and Keb. 852. 
the Detendant, 10 May, was a common Carrier, and that the Plaintiff, pl 57. Mar- 
6 May, was poſſeffed ot 50 I. which on the ſame Day &c. he delivered 3 
to the Defendant to carry, which he did ſo negligently that it was loſt, SC ador- 
and alſo declared in Trover tor the ſame Sum. It was moved in Arreſt of natur. 
Judgment, that Caſe and Trover could not be joined, becauſe one is ſound- Ibid. 8:0, pl. 
ed on a Cuſtom, and the other on a Wrong, to which it was anſwered 19. & © and 


that the Plea of Not Guilty goes to both; but per Cur. this Declaration F. n 
is ill. Sid. 244. pl. 5. Paſch. 1) Car. 2. Matthews v. Hopkin. wich which 
. rover may. 


be joined, muſt be ſuch as implies Force and Arms; but what is generally called Tort, as where-ever 
any Parlance is of Malice and Fraud, or Negligence, is not ſufficient to be joined wirh a Trover : and 
Jud — pri Aer 2 2 N * 237 
ainrift declarod in Caſe upon the Cuſtom of the Realm againſt a common Carrier, and alſo | 
and Conterſion. Hale Ch. J. held it well, becauſe Not Guilty of es both. Vent. 223. 8 
1 Owen v. Leven. 1 TY 7 | 
od. 91. Cites the Caſe of Matthews v. Hopkins, and fays rhe Tudement was arre becauſe 
Plaintitf had alleged that the Defendant was a Carrier on the roth of May, and that N. — of 
Goods on the 6th of May, on which Day he did deliver them, ſo that it did not 3 pear that he was a 
Carrier on the Day of the Delivery; and the S. was cited ibid. 92, per Cur and ſa'd it was held. thar 
theſe are different Actions, and ought not to be joined, and the principal Caſe being on the ſame Point, 
they ave Jndgment for the Defendant Trin. 7 W. 3. Dalſton v. Janſon. —- — 1 Salk. 10. pl. 2. 
in 8. C. of Dalton v. Janſon, judgmeut was —— the Aſſumpſit is Ex quaſi contractu, and 


a Coutrat# 
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a Contract and a Tort cannot be joined; and Folt Ch. J. ſaid he had ſeen the Record of Matthews v. 
Hopkins 1 Sid. 244. in xluch Cale an 4p, nee? was arreſted. 12 Mod. 73. Dalfton v. Eyenſon, 
S. C. ⸗ccordipgle, and Judgment arreſted. t omb. 333. Darlſton v. Hianſon, S. C. ſays, that upon 
the whole the Court ſeemed to incline for the Plaintiff; ſed adjornatur. — 3 Salk. 204, pl. 10. Dal. 
ſon v. Tyſon, S. C. adjudged ill. 


— 


57. In Action ſur Cafe on two Promiſes for not delivering two Bonds, 
the latter Promiſe being aggravated by Delivery of two torged Bonds 


inſtead of them, to which the Defendant demurred, here being Promiſe 


and Diſceit, which cannot be joined, which the Court agreed; bur here 
the Diſceit being not the Matter of the Promiſe, but Aggravation, it is 
well enough, and may be helped, however, by a Nolle Proſequi as to 
one; and judgment pro Plainrift. 2 Keb. 803. pl. 52. Trin. 23 Car. 2. 
B. R. Vere v. Hillam. | 
2 Lev. 101. $9. Aſſump/t and Trover in one Declaration; the Defendant pleaded 
Holmsv. Non Aſſumplit as to the Aſſumpfit, and Not Guilty as to the Trover. 


Taylor, 8. C. The Jury found for the Plaintiff upon the Aſſumpſit, and for the De- 
ſendant upon the Trover; a Writ of Error was brought, and the join- 


that they 

were joined + | , ; : 
in one Acti- ing the Actions was aligned for Error; fed adjornatur ; but the Re- 
on by ſeveral porter ſays it ſeeins not to be good, Raym. 233. Mich. 25 Car. 2. B. R. 


Declarations, *,+_ - ; 
and Hale Ch. 1 ailour v. Holmes. 


held, that 
1 h by the Verdict the Cauſes were ſever'd, yet fince no ſuch Action lies, the Declaration is ill 


ab initio, and the Judgment ought to be void; but Twiſden doubted if the Severance by the Verdict 
has not made ir good, tho” i at Hrſt; adjornatur, Freem. Rep. 369. pl. 452. S. C. adjornatur.—. 
Ibid. 367. pl. 471. The Court ſeemed to incline they would not lie together; but adviſare volunt. 
Trover and Aſſumfſit lie not together, and rho” the L ury found the Trover for the Defendant, and 
the Aſſumpſit for the Plaintiff, and ſo had ſever'd them, yet the Declaration being ill at firſt, the 
Plaintiff cannot have any Judgment; per rot. Cur. 3 Lev. 99. Paſch. 35 Car. 2. C. B. Bage v. Bro- 


muel. 


3 Keb. 331. 60. An Action was brought ſor Battery of a Servant, per quod Servitium 
pl. 27, Ro- amiſit, and tor taking 9 Pounds of Butter ; After Verdict the Court held, 


Bally. S. C that the one was Cate, and the other Treſpaſs, and therefore they could 


but obſcure- not be joined. Arg. Ld. Raym. Rep. 213. cites Hill. 25 & 26 Car. 2. 
ly reported. B. R. Robinſon v. Baily. 

Where ſeve- 64. Debt on a Bond and a Mutuatus may be join'd, tho? there muſt be 
ral — ſeveral Pleas ; for Nil debet, which is proper for the one, will not ſerve 
for fever for the other. Per Cur. Arg. Vent. 366. Mich. 34 Car. 2. B. R. 


for ſeveral 


Cauſes, the ; 
Court may compel to join them in one, where they may be join'd ; but where ſeveral Pleas are requiſite, 


as in Aſſumpſit and Trover, they cannot be join'd. Per Holt. Cumb. 244. Paſch 6 W. & M. in B. R. Sa- 
racini v. Kilner. | 


The War- 64. In Caſe the Plaintiff declared on an Affumpſit to deliver Pot-Aſhes, 
ranty (being merchantable Commodities, but that Defendant deliver'd dirty ones, and 


CEN declared alſo on a Warranty; but adjudg'd that Aſſumpit and Warranty 
Aſhes &c.) are of ſeveral Narures, the one in the Tort and the other in the Right, 


is in Nature and fo cannot be join'd. 2 Show. 250. pl. 256, Mich. 34 Car. 2. B. R. 


of a Con- : | 
Sata welt Beningſage v. Ralphſon. | | | 
as the Aſſumpſit, and ſo the Court took time to adviſe, and aftexwards the Plaintiff truck out that Part 


relating to the Warranty. Skin. 66. pl. 12. Bevingſay v. Ralſton, S. C. Vent. 365. Deniſon v. 
Ralphſon, S. C. and the Court were of the fame Opinion that they could not be joined ; ſed adjor- 


natur. | 


Action was 65. Treſpaſs for Battery of the Wife and taking Husband's Goods, cannot 
brought by be join'd. Show, 345. Hill. 3 W. & M. in B. R. Meacock & Ux' v. 


the Baron 
alone, for a Farmer. a 


Batt | | | 
bie, 2 alſo of bis Wife, per quod Conſortium Ec. amiſit, and held good without the Wife's joining; 
for it is not brought in reſpect of the Harm done to rhe Wife, but for his own particular Loſg in loſing 
her Company. Cro. J. 501. pl. 11. Mich, 16 Jac, B. R. Gay v. Liveſey 


66, Where 
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66. Where there may be ſeveral Pleas, Actions ought not to be join' 4. 
Notes in C. B. 250. Paſch. 7 Geo. 2. Jeffs v. Jones. 


— 
6 


(W. c) Joinder in Action, where the Demand, Charge see (u. e) 
Sc. is in different Reſpects. 


1. Ltry in the Poſt the Tenant vouch'd, and the Writ was brought 
againſt two, and the Vouchee diſcloled the Caſe to be that a Diſ- 


ſeiſor died, and his Heir enter d and endow'd the Feme of the Diſſeiſor, and 


ahen'd the other two Parts, and theretore ought to be ſeveral Writs, the 
one againſt Feme in the Per, tor the is in by her Baron, and the other againſt 
the Alienee of the Heir in the Per and Cui. Br. Joinder in Action, pl. 39. 
Cites 24 E. 3. 40. 
2. It was ſaid by Rolſe, That if my Tenant holds of me diverſe Parcels 
of Land by ſeveral Services of Chivalry ſeverally and dies, his Heir within 
Age, and a Stranger gets the Prefeſion of all the Land, I ought to have 
ſeveral Writs of Ward. Quære. Thel. Dig. 107. lib. 10. cap. 15. S. 17. 
cites Trin. 3 H. 6. 53. | 
3. If a Man holds two Acres of Land of one Lord by ſeveral Services, Br. Joindex 
and dies without Heir, the Lord cannot have one Writ of Eſcheat of in Action, 


both, bur ſhall have ſeveral Writs. Br. Eſcheat, pl. 13. cites 21 H. ». pl. S 


39. Per juſticiarios. $ P accent. 
: [ ingly ; but 
Brooke ſays it ſeems that he may have one Writ by ſeveral Præcipes. 


4 A. ſciſed of one Houſe in Fee and poſſeſſed of another for Term of 3rownl. 20 
Years, makes a Leaſe of both Houſes to B. rendring 101. per Ann. and B. S. C. ad- 


covenanted to repair it. Atterwards A. grants the Fee of one by one Deed, >». ol 


and the Reverſion tor Years of the other by another Deed to C.-— C. 2 Brownl. 
brought one Action of Covenant for not repairing the two Houſes ; and 56. 5. C. ar- 
adjudg'd well brought. Cro. J. 329. pl. 8. Mich. 11 Jac. C. B. Pycor Sued. and 


| adjornatur. 
v. St. Johns. Ea Bull, 


: . d a 102. St. John 
v. Piotr S. C. adjudg'd accordingly in C. B. and upon a Writ of Error brought, and other Errors af 


fign'd for other collateral Matters in the Declaration, this Matter remain d unqueſtion'd. 1 
cited Lev. 110. the Court ſaid that in this Caſe Pyot was Tenant in common with himſelf. 


5. Aſumpfet agaiuſt an. Adminiſtratrix, and declares for Goods ſold to Jenk. 296. 
the Inteſtate for 200 J. and for other Goods ſold to the Defendant herſelf for Pl. 49.5. C. 
27 J. and that upon Account the Defendant was found indebted to the Plarn- for ene 
tiff in thoſe Sums, and promiſed Payment. The Charge being in ſeveral quire Diffe- 
Manners, one in her own Right and the other as Adminiſtratrix, there rent Judg- 


| ought to have been ſeveral Actions; And Judgment reverſed. Hob. 88. ments. 


pl. 119. Hill. a2 Jac. Herrenden v. Palmer. 

6. An Aaminiſtratrix declared that Defendant was indebted to ber in 
300 J. but did not ſay to her as Adminiftratrix, and then declares far ano- 
ther Debt due to her as Adminiſtratrix &c. It was moved in Arreſt of 
Judgment, that the firit Promiſe muſt be intended of a Debt due to her 
in her own Right, notwichſtanding the concluded with a Profert of the Let- 
ters of Adminiſtration, that being only to warrant the ad Count in Right 
of the Inteſtate; But adjudg d by 3 Juſtices againſt che Opinion of Twiſ- 
den J. that both might be join'd in one Declaration, and that after a Ver- 
dict it ſhall be intended that the firſt Debt was due to ber as Adminiſtratrix. 
2 Lev. 110. Trin. 26 Car. 2. Curtis v. Davis. 

7. Trover 


at. es — 


48 Actions | Joinder. ] 


7, Trover and an Action upon the Caſe were join'd, and the Court 
ſtopp'd the Action and made the Attorney pay Colts. Cited per Pember- 
ton Ch. J. Mich. 34 Car. 2. Skin, 66. 67. cites it as a Caſe in C. B. 
Show. 366. 8. Action by Aaminiſtraior who declared on an Indebitatus Alſumpit to 


1 & = Inteſtate, and an Infimu! Computaſſet between Plaintiff and Defendant for 


opening the Money due to the Plaintitt himſelf, is ill. 1 Salk. 10. pl. 1. Trin. 4 W. 
Cauſe, the & M. in B. R. Rogers v. Cook. 

Court Ex 23 

officio abated the Bill, becauſe ir appear'd on the Record itſelf that the ſeveral Demands in the Decla- 
ration were incompatible and could not be join'd in one and the ſame Action; for it requires ſeveral Judg- 
ments, and of diſtin Natures, Carth. 235. 236. 8. C. 1 Salk. 10. pl. 1. reports that the Reaſon why 
a Plaintift cannot proſecute his own Right and another's in one Action is, becauſe the i to be reco- 
ver'd are intive, and then Plaintiff cannot diſtinguiſh how much he is to have as Adminiſtrator, and how 
much as his own. 


—— AGES A — 


— — 


— — 


A Promiſe ® g. Indebitatus Aſſumpſit b the Plaintiff as Executor of B. and de- 
the _ ate clared of a Promiſe to the 92 himſelf and a Promiſe to the Executor 


— * + upon ſtating the Accounts between the Executor and the Defendant 


Admiriſtra- touching only the Dealings between the Teſtator and him. The Court 
ter cannot held that the Promiſes might well be join'd in one Action; that the 


3 Promiſes might well be join'd in one Action; that the taking the Ac- 


A Demurter unt did not at all vary the N ature of the Debt; that the Plaintiff lay 
it would be under a Neceſſity of naming himſelf Executor to introduce the Cauſe of 
ill. But a Action; that the Pleading, the Judgment, and the Effect of the Judg- 


133 ment being here all the fame, there could be no Reaſon tor dividing 
a 


Verdict will them and multiplying Actions, 10 Mod. 170. Trin. 12 Ann. B. R. Nut- 
cure it. 11 ton v. Crow. 

Mod. 196. 5 , . | 

M. 7 Ann. B. R. Tate v. Whiting. But where in the ſame Action ſeveral Promiſes to Teftator 
were join'd with a promiſſory Note to himſelf Ut Executori, it was adjudg'd upon Demurrer for Defendant ; 
for Plaintiff might either have brought his Act jon on this Note without naming himſelf Executor, or 
might have transferr'd it to any other Perſon by Indorſefnent ; and the namin 
Deſcription of his Perſon. 10 Mod. 315. Paſch. 1 Geo. B. R. Betts v. Mitche 


(X. c) Where ſeveral Perſons for the ſame Fact or 
Thing may have ſeveral Actions. 


1. IF two are convicted as Diſſeiſors in Aſſiſe, yet the one only may have 
1 Attaint without the other. Br. Joinder in Action, pl. 50. cites 8 
Aſſ. 30. 

2. Attaint; A Man brought one Writ by ſeveral Præcipes, and all plead- 
ed to traverſe the Action, and the Roll made mention but of one Fury, which 
ſaid Jury [ &c.] And fo againft the Demandant it is but one Fury, and one 
Attaint only may be brought by him; but the Tenants ſhall have ſeveral At- 
taints; for it is a ſeveral Fury againſt them. Br. Joinder in Action, pl. 
51. cites 14 Alt. 2. 

3. It Profits apprender are granted to a Commonalty in Guildable out of the 
Foreſt, the Claim muſt be made by them all, nevertheleſs otherw:ſe it is 
if the Claim is made within the Foreſt, where every one ſhall have Action 


y himſelf of that which to him belongs; per Bank. Br. Foreſt, pl. 3. 
cites 21 E. 3. 48. 


4 In Treſpaſs and ſuch like Action perſonal, Tenants in Common ought 


to join in Action, and yet in Afiſe and Action real they ſhall not join. 
Br. Joinder in Action, pl. g. cites 43 E. 3. 23. 


5, If 


6 him Executor is only a 


A 
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7 If a Man levies the Rent of my Tenant by Coercion of Diſtreſs, I ſhall 
have Afiſe, and yet the Tenant may have Treſpaſs ; tor this is an Act 


which gives double Cauſe of Action, as Battery of my Servant &c, Br. 
Treſpals, pl. 259. cites 43 All. 9. 


6. Treſpaſs for taking Beaſts agifted may be brought either by the Br. Brief, pl. 
Owner or Agiſtor. Br Treſpats, pl. 64. cites 48 E. 3. 20. per Cand. 4828 


the Agiſtor ſhall have Treſpaſs and the Owner may have Replevin. 
SY Tenant by Elegit and Tenant of the Franktenement may each of them have Aſſiſe. Br. Tre; paſs, pL 
6-. cites 48 E 320 per Cand. Br. Brief, pl. 514. cites S. C. 
Hul aulen one recovers, the Action of the other is gone. Br. Treſpaſs, pl. 67. cites 41 E. 3. 20. per 


Perſey. Br. Brief, pl. 514. cites S. C. S. P. Arg. Skinn. 257. of Tenant by Elegit and Tenant 
by Statute Merchant, cites 33 H. 6. 22. per Moyl. 


n. Maintenance was brought by two, becauſe the Defendant maintained Contra if the 
one &. againſt the Plumtiff in Action of Treſp1ſs brought by the ſaid Parties Maintenance 
againſt the ſaid &. and in Truth there were three Parties in the Action of _ _ R at 
Treſpaſs, and two brought Action of Maintenance alone. And per June 2 : — 
Ch. J. where the Maintenance is ſuppoſed in Action Perſonal, all ought there is Se- 


to have join'd. Br. Joinder in Action, pl. 44. cites 14 H. 6. verance in 


; a the firſt Ac- 
tion, and therefore they may ſever in the Action of Maintenance. Contra in Treſpaſs, thive he 


could not have ſevered; Quære the Reaſon thereof; for it was not adjudg*d, Br. Joinder in Action, 
pl. 44. cites 14 H. 6. Thel. Dig. 32. lib. 2 cap. 12. S. 5. cites 8. C. — See 31 H. 6. & 36 H. 6. 
27. 29. at (C. d) 

As in Præcipe quod reddat. Thel. Dig. lib. 2. cap. 12. S. 5. cites 18 H. 6. 5. 


8. If I kaſe Land at Nil, and a Stranger enters, and diggs the Land, 
the Tenant ſhall have Treſpaſs of his Loſs, and I ſhall have 7 reſpaſs for the 
Loſs and Deſtrudtion of my Land; per tor. Cur. Br. Treſpaſs, pl. 131. cites 
19 H. 6. 44. 45. 

9. And it a Man leats my Servant, I ſhall have Treſpaſs for the Loſs of 
the Service; and the Servant another Action ot his Wrong and Damages 
ſuſtained ; per tot. Cur. Br. Treſpaſs, pl. 13 1. cites 19 H. 6. 44. 45. 

10. If the Sheriff arrefts a Man by Capias, and does not return the Writ, 
the Party who was arteſted thall have Wric of Treſpaſs, or of Falſe Im- 
priſonment, and the other Party ſhall kave Recovery alſo; per Paſton. Br. 


Treſpaſs, pl. 137. cites 21 H. 6. f. 


11. It Hate for Life, Remainder over, be made by Deed, the Deed be- 
longs to the 'Tenant tor Lite during his Lite; and yer it a Stranger gets 
the Deed, he in Remainder thall have one Action of Treſpaſs, and the 
Tenant tor Lite another Action; and it Land contained in one Deed be 


parted between Parceners by Partition, every one of them ſhall have an 


Action of Treſpaſs. Br. Forger de Faits, pl. 6. cites 33 H. 6. 22. Per 
Priſot. 

12. Where 2 plead Net Guilty in Treſpaſs, and are found Guilty, they 
may ſever in Action of Attaint upon it ot the Principal, becauſe it is 
ſeveral Pleas. Contrary upon a joint Plea, as Releaſe, or the like; bur 
contrary of the Damages; for this is intire, therefore they ſhall join in 
Attaint, or abridge his Demand of the Damages; tor it was agreed that 
where the Detendants join in Anſwer, as they plead Releaſe or the like, 
they cannot ſever in Attaint for the Principal; ſo for the Damages, not- 
withſtanding that their Pleas are ſeveral; for yet the Damages are in- 
tire, and theretore ſhall not be ſever'd. Br. Joinder in Action, pl. 4 cites 

H. 6. 12. | 
” 13. And in Conſpiracy againſt two, the one pleaded Not Guilty, and the 
other pleaded another Pha, and the Iſſue found againit bath to the Da- 
mage of 100 l. and the one alone brought Attaint; and upon long Argu- 
ment it was awarded that it ſhall lie of the Principal, and thar he ſhall 
abridge his Demand of the Damages. Br. Joinder in Action, pl. 4. cites 

34 H. 6. 30 & 35 H. 6. 19. 
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Br. Joinder 
in Action, 

l. 33. cites 
"= H. 6. S. P. 


See (C. d) 
31 H. 6. 21. 


3 Lev. 351. 
S. C. 8 


1 
ich. 2 W. 
& M. in 
0 


adjudged ac- G 


cordingly ; 
and — 0 
all Caſes 
grounded 
upon Con- 


14. And where Feoff ment is made to two and the Fleirs of the one, and 
they loſe by Default in Pracipe quod reddat, yet the one ſhall have Writ of 
Right, and the other Olio er deforcear ot their Moieties. Br. [oinder in 
Action, pl. 4. cites 34 H. 6 12. 

15. It 2 Barons and the:r Femes are, and they alien in Fee, and the 
Barons die, the Femes thall have ſeveral Cui in Vita's ; per Davers. 
Ibid. 

16. If 2 Men are ſued in the Court Chriſtian for Scandal, Battery, or the 
like, which is ſeveral in itſelt, there every one of them ſhall have At- 
tachment upon Prohibition by himſelf; but where they are ſued for find- 
ing of a Lamp &c. by reaſon of their Land which they have, there they 
ſhall join in Attachment * Prohibition. Note the Diverſity of a joint 
Cauſe and ſeveral Cauſe. Br. Joinder in Action, pl 4. cites 34 H. 6. 43. 
Per Littleton. 

17. If a Man bails his Coods to N. N. and a Stranger takes them, each 
of them, viz. the Bauice and the Owner ſhall have Treſpaſs or Detinue; and 
it the one recovers, he thall have Audita Querela againft the other who 
{ues torth. Br. Audita Querela, 1 32. cites 5 H. 7. 15. ; 

18. A. delivers 40. 10 B. to be delivered to C. and D. to be divided between 
them. They bring cwo leveral Actions ot Debt tor their reſpective 201. 
Adzudged well brought, and affirmed in Error, Jenk. 263. pl. 64. Mich. 
44 Eliz. C. B \V herinwooud v. Shawe. 

19. It A. bails Goods To B. to bail over to C. and B. does not bail them 
over, as he ought to have done, but converts them to his own Uſe, either 
A. or C may bring his Action againſt B. but both ſhall not have the Ac- 
tion; but he that hrit begins his Action thall go on with the ſame. Bulſt. 
68. Mich. 8 Jac. in Caſe of Flewelling & Rave. ; 

20. It a Bon Debt due to a Bankrupt is afſign'd to 2 Creditors, Part to 
one, and Part to another, the Act of Parliament operates upon it, and 
theretore they ſhall ſue ſeverally ; per Warburton J. Godb. 196. pl. 282. 
Trin. 10 Jac. C. B. Anon. 

21 M here Goods © 3 ſeveral Perſons are delivered to merchandise, each 
Party may bring his Action tor his 2d. Part, and Judgment tor the 
Plaintiff. Cro. J. 410. pl. 10. Mich. 14 jac. B. R. Hackwell v. Euſtman. 

22. If a 3d Perſon be to have the Benefit of a Promiſe, as where a 
Promiſe is made to the Father tor the Benefit of the Son, there they can- 
not join; but either ot them may bring the Action; But in ſuch Caſe the 
Declaration muſt be of a Promiſe made to the Father, tho? the Son brings 
the Action Per Cur. Hardr. 321. pl. 3. Hill. 14 & 15 Car. 2. in the 
Exchequer, in Caſe ot Bell v. Chaplain, | 

23. When Words are ſpoken in the plural Number, all may bring Ac- 
tious; but they muſt have ſeveral Actions, and cannot Join. Per Cur, 
Keb. 525. pl. 15. Trin. 15 Car. 2. B. R. Henacre &c. v. 

24. Cate by an Owner of a 5th Part of Goods in a Ship, lying infra 
Corpus Com. and ready to fail, and that the Defendant ſtopp'd his 
Voyage, by getting an Order of Council for arreſting her by Proceſs our 
of the Admiralty, by which the Voyage was loſt. Ir was agreed, that 
tho here was but one Act, and but one Offence, yet every ſeveral Perſon 
injur d may have an Action, and recover Damages. 1 Salk. 31. 32. pl. 2. 
Paſch. 5 W. & M. in B. R. Child v. Sands. 

25. An Action was brought againſt the Defendant, for that he and » 
other Perſons were Proprietors ot a Veſſel which uſed to carry Goods 
tor Hire, and that the Plaintiff's Goods were damnified by the Negli- 
ence ot the Defendant, who was one of the Proprietors, againſt whom 


alone the Action was brought. There it was held, that tho' there was 
no actual Contract between the Plaintiff and the Part Owners, yet they 
all having an equal Benefit, and the Ground of the Action ariling upon a 
Truſt, which ſuppoſes a Contract, the Action ought not to be brought 

| againſt 
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__—_— 


againſt one, but all. 4 Mod. 181. cites it as adjudg'd in B. R. Boſon v. tracts the 
Sandford. Parties who 


5 f are Privies 
muſt be join'd in the Action. — 2 Lev 258. [tho' wrong pag'd as 268.] S. C. adjudg'd accordingly. 
——2 Show. 478 pl. 442. Trin 2 Jac. 2, adjornatur.——Show, 29. S. C. adjornatur. Ibid. 101. ad- 
judg'd for the Defendant kinn 278. pl. 1, Boulſton v. Hardy, S. C. adjudg'd by 3 Juſtices for 
the Defendants; but Dolben J. e contra, becauſe ir . have been pleaded in Abatement. —1 Salk. 
440 pl. 1. S. C. adjudged for the Defendant, becauſe all the Owners were not joined, this being not an 
Action ex Delicto, but ex quaſi Contractu; and that it was not the Contract of one, but of all; and 
that there was no other Tort but a Breach of Truſt. Carth. 58. S. C. ſays Judgment was given for 
the Plaintiff ——Comb. 116. S. C. ſays he was inform ' d that it was adjudg d, that the Owners ought all 
to have been join d. 


26. The Plaintiff having brought 3 ſeveral Actions againſt 3 ſeveral In- 
dorſers of one and the ſame Note, Motion was made that the Plaintiff might 
make her Election againſt which of the 3 ſeveral Defendants ſhe would 

roceed, and that Proceedings might be ſtay'd againit the other two. 

age J. ſaid, that the Plaintiff could not take out Execution but 
againſt one of the Detendants; however thought that the Plaintiff had 
a Right to proceed to judgment againſt all. Accordingly the Motion 
was refuſed, Judge Probyn abſent. 2 Barnard, Rep. in B. R. 313. Trin. 
6 Geo. 2. 1733. Wirley v. Budder. 


(Y. c) Where ſeveral may join. 


1. TWO cannot join in Afiſe of a Corody to make their Plaint, that 

each of them thould have certain Robes, Bread, or Beer &c. 
Thel. Dig. 25. lib. 2. cap. 2. S. 8. cites 30 E. 1. Itin. Cornub. Joinder in 
Action, 32. 

2. Several may join in Writ of Attachment upon a Prohibition. Thel. See (X. c) 
Dig. 32. lib. 2. cap. 12. S. 3. cites Trin. 13 E. 2. Mich. 10 E. 3. and Trin. 34 H. 6. 43 
28 E. 3.95. Joinder in Action 2. 5. 6. and that ſo is the Opinion of 14 2 ** a 

31 H. 6. 

3. Ind ſee an Attachment upon à Prohibition brought by three in com- 
mon, tor that they were {wed in the Spiritual Court, — they brought a 
Writ of Land &c. Br. Joinder in Action, pl. 50. cites 8 Aff. 30. 

4. And it an Aſſiſe be brought againſt ſeveral Tenants who loſe, they all 
may have one Suit to reverſe the Fudgiuent; and it it be reverſed, every 
one ſhall have that which he loſt, Ibid. 

5. Two brought W rit of Error of a Fudgment given againſt them in A 
fiſe of Freſtforce, and pending this the one died, by which the one who ſur- 
vived, and the Heir of the other, brought new Scire Facias ; and good, and 
the Court proceeded and reverſed the Judgment, Br. Joinder in Action, 
pl. 53. cires 19 All. 7. 

6. Afſe againſt three. Tuo were attainted, and the third acquitted of 
the Diſſeiſin, and all three join'd in Attaint; and he who was acquitted 
was ſummon'd and ſever'd; and after the Defendant pleaded the Joinder 
of them who was acquitted and ſever'd to the Writ, by which the Writ 
was abated per Judicium, and yet alter Severance. Br, Joinder in Ac- 
tion, pl. 18. cites 21 Aff 14.— gut 39 E. 3. and 11 H. 4. contra, *% 

If two Infants alien in Fee, they thall not join in Dum fuit infra 8. P. Br. | 
ætatem, bur ſhall have ſeveral Actions, as ir ſeems. Br. Joinder in Action, Dum 75 
pl. go. cites 21 E. 3. 50. 8 . 8 

: EO. 106. Arg. S. P. cites 29 E. 3. 


8. Contra 
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8 P, Br. 8. Contra where two are diſuſed &c. Br. Ibid. 


Dum fuir 
&c. pl. 2. cites S. C. 


em 


9. In Aſſiſe four Fointenrnats are; two diſſeiſe the other two, they ſhall hare 
Alſfiſe in Nume of the four, quod ditieitiverunt eos, aud the two ſhall be ſum. 

mon d and ſever d. Br. Joinder in Action, pl. 55. cites 23 Atl: g. 
10. But if two Fointenants are, and the one diſſeiſes the other, he ſhall 

have Aſſiſe ol the Moiety, and ſhall not join. Ibid. 
11. Bat where two Jointenants are ditſeiſed, and the one re-purchaſes 
the whole Land, the other ſhall have Aſſiſe in the Name of both, and the 
. other ſhall be ſummon'd and ſever'd. Ibid. 

TRE OP 12. Fine was levied to A. for Life, the Remainder to 2 Barons and their 
4 2.8.3. Femes in Tail, the Tenant for Life died, the 2 Barons and their Femes had 


citesS.C. Iſſue, and died before Entry, the one Iſſue and a Stranger enter d, and the 
Teinder fo other Iſſue brought Scire facias upon a Fine de Medietate, and good ; tor ir 
0 


Action, 10. Was agreed that the Iſſues in Tail ought to ſever in Action, and not to 
but adds quæ- join in Action; for it is a joint Gift, and ſeveral Inheritance. Br. Joiu- 
re, and ſays der in Action, pl. 38. Cites 24 E. 3. 29. 

ſee Mich. 38 

E 3. 26. 


If Z. — 13. And where Copærceners are diſſciſed they may join in Action, but * 
are Aajjerjen, 


r 4 ther wy all fever in Action, per Cur, Br. Joinder in Action, pl. 38. 
dies, the CILCS 24 E. 3. 29. 


other ſball 
have A(ſiſe of the Moiety, ard the 1ſe of the otter Writ of Entry ſur Diſſeiſin ; per Thorp. Br. ſoinder 
in Action, pl. 12. cites 45 E. 3. 3. — S. P. ur. Joinder in Action, pl. 7. cites 48 E. 3z. 14. 


* The one ſhall have Action of the one Motety, and the Iſſue of the other Writ of Entry ſur Diſ- 


ſeiſin of the other Moiery, and when they have recovered and had Execution they ſhall be Coparceners 
again. Br, Joimer in Action, pl. 43. cies 29 H 6.8. 


It was ruled by Holt Ch. J. at Rygate in Surry, Summer Aſſizes, 10 W. 3. upon Evidence at a Tri- 


al, that Coparceners may juin in Ejetment ; and (by him} the Caſe in F Moor 682. n. 939, is not Law 
Ld Raym. Rep 726. boner v Juner 


+ This is the Caſe of Milliner v. Robinſon. Mich. 42 & 43 Eliz. 


14. Three Coparceners made Partition in Chancery, upon which one 
granted Rent to the two of 100 s. per Annum, by theſe Words, viz. 50 5, 
to the one, and 50 s. to the other, and alſo joined in Scire tacias in B R. 
ſuper Tenorem Recordi ibidem miſſi, and Exception taken that the 
Rent is a ſeveral Rent by the Words ſubſequent; & non allocatur; but 
the Joinder awarded good. Quod Nota. Br. Joinder in Action, pl. 
59. cites 29 Aſſ. 23. 

15. Treſpaſs againſt 2, who pleaded Not Guilty and both found Guil- 
ty, and they joined in Attaint, and Exception taken, that upon the ſe- 
veral Pleas there ought to be ſeveral Attaints, and yet the Writ award- 
ed good. Br. Joinder in Action, pl. 80. cites 30 Aſſ. 49. 

16. Executor who ſurvives ſhall have Action alone, and the Executor 
of the Executor who is dead ſhall not join with the firſt Executor who 
ſurvived. Br Joinder in Action, pl. 28. cites 38 E. 3. 17. 

17. And where 2 have Wood in Common, and make a Bailiff, and the 
one makes Executor and dies, and the other after makes his Executor and 
dies, the Executor of the Survivor alone ſhall have the Action of Ac- 
count, and the Executor of the other ſhall not join. Ibid. 

If 2 Coparce= 18. Per Belk, if a Man has 2 Daughters, and dies Jeiſed, and- a Stran- 


gers are, and fer abates, and the one has Iſſue and dies, the Aunt and the Niece (hall 
the one bas 


Iſſue and dies, join in Mortdancęſtor; quod non Negatur, Br. Joinder in Action, pl. 
and the Iſae 12. Cites 45 E. 3. 3. 

and the other 11 | ; 

enter and are diſſeiſed, they may join in Aſſiſe, becauſe the Coparcenary continues, and ſo if there were 


twenty Deſcents where the Coparcenary Continues and ne Partition had ; per Danby and Littleton, Br, 
Jeinder in Action, pl. 30. cites 9 E. 4. 14. 


19. Two 


4 


Actions [Joinder.] | 8 


19. To Men brought Qa ei deforceat upon Eſtate Tail as Heirs in Ga- See 44 E z. 
de / kind, quod clamat & Heredibus de Corporibus ſuis exeuntibus and yet 21. at (Z c) 
the Writ good by the Opinion ot the Court. Br. Joinder in Action, pl. 
14. cites 46 E. 3. 21. | 

20. It 2 bring Afjiſe which paſſes againſt them by Conſpiracy of others, and Br. Joinder 
they two join iu Writ of Contpiracy againſt them, it is good by Award; = pre nx 
Quod Nota. Br. Conſpiracy, pl. 10. cites 47 E. 3. 17. © road 
cane they were point Plaintiffs in the Aſſiſe. Thel. Dig. 32. lib, 2. cap. 12. S. 4. ds 8. C. ad- 
j1dg'd accordingly, but cites it adjudged 19 R. 2. that 2 cannot join in Writ of Conſpiracy. 


21. But 2 brought Writ of Champerty in Common. Thel. Dig. 32. See 31H. 6. 
lib. 2. cap. 12. 8. 4 cites 47 E. 3. 6. r. at (C. d) 
22. Four Barons and their Femes brough Writ of Entry ſur Diſſeiſin 
en le Poſt of a Diſſeiſin made to the ſame Anceſtor, and counted how 
4 Sifters were ſeiſed in Fee, and was to deſcend from two to two others, and 
from thoſe two to two of the Demandants as to Coins and Heirs, and to the 
other raw as Daughters and Heirs of thoſe who were diſſeiſed, and be- 
cauſe they ought to have ſeveral Actions the Writ was abated; tor tho? 
the Anceitor may have Aſſiſe in Common, yet the Hejrs ſhall have ſeveral 
Actions. Br. Joinder in Action, pl. 17. cites 48 E. 3. 14. 
23. All the Tenants in ancient Demeſne may join in Monſtraverunt, but See 39 E. ;. 


ver: To 11 - _ 7. at (Z. c) 
they may count ſeveral Counts if they will; per Belk. Br. Monſtra —8. P. Thel. 
verunt, pl. 3. cites 49 E. 3. 22. Dig. 31. lib, 

2. Cap. 10. &. 


1. ſays it appears in diverſe ancient Books, and in F. N. B. And Thel. Dig. 32. lib. 2. cap. 12. S. 


2. Cites $ E. 4. 16. that ſeveral may join. 


24. If J. F. is poſſeſſed of 3 Oxen, and W. N. is poſſeſſed of 4 Horſes &c, Br. Replevin, 


there if 2 Yan diſtrains all thoſe Beaſts, J. S. and W. N. cannot join in of 8 


Replevin, becauſe they have ſeveral Properties, and it is a good Plea to 3, ſays that the 
that J. S. is Owner, abſque hoc that W. N. any thing thereof has, and Writ ſhall 
that W. N. is Owner of the 4, abſque hoc that J. S. any thing thereof abate.— 
has. Br. Joinder in Action, pl. 74. cites 3 H. 4. 16. S. F. nd 


therefore 
they were not ſuffered to count. Br. Retorne de Avers, pl. 14. cites 8 H. 4. 21. — hr. Replevin, 
pl. 37. cites 12 H. 7. 4. S. P. Br. Joinder in Action, pl. 63. cites 12 H. 7. 5. S. P. —— Oy. 106. 
Arg. S. P. 


25. Ila Man joins with a Monk in Action, all the Writ ſhall abate, Where one 


8 wy | : : in is bound to an 
becauſe the Monk is not a Perſon able to bring Action. Pr. Joinder in %, 65 and . 


Action, pl. 12. cites J H. 4. 1. N 
: | him bis Monk, 
in the Obligation, yet the Abbot ſhall have the Action alone, and ſurmiſe that the other was Com- 
moign at the Time & c. Quod Nota; per Judicium. Br. Dette, pl. 190. (191) cites 32. H. 6. 30 
Br. Obligation, pl. 77. cites S8. C. | 


26. If 40 are outlawed in Appeal brought by Feme 4 the Death of her Huſ- 
band, they may join in Writ of Error upon it, or fever at their Pleaſure; 
but if they join all ought to appear, or otherwiſe the Detendant never 
ſhall be demanded. Br. Joinder in Action, pl. 24. cites J H. 4. 45. 

27. 'Three Men join'd in Homine Replegiando, and no Exception taken Thel. Dig. 
but admitted good; quod nota. Br. a in Action, pl. 25. cites 32. lib. 2 


cap. 12. S. 2. 
8 H. 4. 2. cites Hill. 
| 3 8 H. 4.137. 
but ſeems mĩſprinted] that 2 or 3 Men cannot join in this Writ; but ſays that the contrary was held 


8 E. 4. 16. propter favorem Libertatis. a 


28. But Anno 8 H. 4. 21. per Cur. they ought not to join, and there- 
fore were not permitted ro Count, but were let to go, and rhe Deten- 


dant pray'd Deliverance trom them, 12 could not have it becauſe ey 
a 


* 
1 EY 4 n 
— 
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had ound Sujety to ſue with Ellect, fo that the Detendant might have 
Execution againſt the Mainpernors. Br. Joinder in Action, pl. 25. 
29. Two thall not join in Falſe Impriſonment. Arg. Ow. 106. cites 8 
E. 4. 18 H. 6. 10 E. 4. | 
30. Several may join in Ex Parte talis. Thel. Dig. 32. lib, 2. cap. 12. 
S. 2. cites 8 E. 4. 16. ; 
31. In Appeal againft three, if every one be ontlaw'd, and every one has 
Charter of Pardon, they ſhall not join in Scire Facias to have it allow'd, 
but ſhall have ſeveral Scire Facias's. Br. Joinder in Action, pl. 84. cites 
TEC 
| 15 All of one and the ſame Blood may join in Writ de libertate probanda 
A in tavorem Libertatis. Per Markham, & Laicon quod non negatur. Br. 
Sb 12. 8. 2. Joinder in Action, pl. 85. cites 8 E. 4, 16. 
cites 8. C. & S. P. accordingly. 


— — 


Thel. Dig. 33. Two cannot join in Action of Battery done to them. Br. Joinder 


* _ 8 p in Action, pl. 68. cites 12 E. 4. 6. 
C . . * 9 4 1 
> th S. C. accordingly, and that fo agrees Mich. 19 R. 2. Brief 926. 


18. 18 II. 6. 10 E. 4. S. P. accordingly. 


Ow. 106. Arg. cites 8 E. 4 


34. It there are 2 Tenants and one brings Replevin upon a Diſtre's taken 
Ly the Tad, the Mejne caunct join to the Plaintiff unleſs the other Forntenant 
frft jotns 10 the I larntiff 3 for the One alone does not hold. of the Meſne 
but Both hold of the Mefſne. Br. Jointenants, pl. 35. cites 12 E. 4. 2. 
35. V here it is by way of Defence 2 may join altho' their Pe be ſe- 
deral. Arg. Cro. E. 473. pl. 36. in Caſe of Worſely v. Charnock, cites 
12 K. 4. ©. 
36.1 two Jointenants have a Bailiff, and one affigns Auditors, both 
ſhall join in Action of Debt; for the Aſſignment ot one is the A flign- 
ment of both. Br. Joinder in Action, pl. $4. cires 18 E. 4. 3. 
37. Treſpaſs by &. and D. of 50 Oygnets taken, the Deſendant ſaid as to 
20 that the Property, as the Time of the Treſpaſs, was in S. alone abſque hoc 
that the other any thing had, and as to 20 that the Preperty E9c. was in the 
other at the time of the Treſpaſs, Judgment cf the Writ, and asto 9 Not 
guilty, and as to the other One, pleaded Cuſtom of the County of Bucks, that of 
Land adljoining to the Land where &c. And the Pleas were held good ro 
the Wrir, and e contra in Bar. Br. 'Treſpaſs, pl. 418. cites 2 R. 3. 15. 
A. and B. 38. Two Fointenants ſhall join in Ouare Impedit of an Advowſon; for 
Grantees of the thing is entire, and none of them ſhall have Quare Impedit ot the 
_ 2 0 Moiety of an Ad vo ſon of a Church, nor of the third or fourth Part, 
Church. Be- but ſhall join, and therefore they ought to agree in Preſentment. Br. 


fore any A. Joinder in Action, pl. 103. cites 5 H. 7. 8. 

voidance A. 

releaſed to B. and then the Church avoided. B. may have Quare Impedit in his own Name only. Cro. E. 
G00. pl. 7. Mich. 39 & 4» Eliz. B R. Bennet v. Biſhop ot Norwich. : 


Under-Leſſee 39. B. and 2 others ſue for [are ſued by] 3 ſeveral Libels in the Spiri- 


gre 7 * tual Court, and they join in a Prohibition. And by the Court that is not 


of the Land good. But they ought to have had three ſeveral Prohibitions. And there- 
being ſued fore a Conſultation was granted. Noy 131. Anon, cites M. 26, 27 Eliz. 
in the ſpiri- C. B. 
tual Court 
for Tythes may join in a Prohibition. Owen 13. Hill. 36 Eliz. B. R. William Bartue's Caſe. 

Prohibition cannot be brought by 2 where the Griefs are ſeveral. Cro. C. 162. pl. 3. Mich. 5 Car. 
B. R. Kadwallader v. Bryan. 


It was ſaid by the Court that 2 may join i a Prokibition tho' the Gravamen be ſeveral; but they muſt 
ſever in their Declarations upon the Attachnent. Vent. 266. Mich, 22 Car. 2. B. R. per Cur. 


See (A. d) 40. Z. and R. acknowledged a Statute Merchant, and Judgment was had 
34 1 Ci; upon it in C. B. and the Land of T. only was extended, becaule the 9 
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had not any thing; And he brought Error in B. R. and the Judgment in 34 H. 6. 43 
C. B. was reverſed. And the Queſtion was, if they both may He inks Bites at (Z. )* 
Facias tor to have Reſtitution of that which they loft, and the mean Pro- 
fits, where in Truth one of them had not loſt any thing. But reſolved 
by the Court that they may join, and that the Words of the Reſtitution 
to T. only may be good enough, becauſe he only had ſuſtain'd the Loſs, 
and both were Parties to the 1 and to the Reverſal of it; 
and by the Reſtitution he that loſt nothing ſhall recover nothing. Noy. 
130 Thompſon & ab. 
41. 1 Onare 9 and = Biſhop may on in a Writ of 
Error. Cro. E. 65. pl 11. Mich. 29 Eliz. B. R. The Bi 
22 ede wy" N AE > 
42. Cauſe of AtFion being ſeveral, and not joint, they cannot join in Le. 313. 
the Action; as in Caſe of a Fine levy' by pe. Infant pat one an Age, pl. 445. i. 
they cannot join to reverſe the Eine tor the Infancy. Cro. . 115, pl. Herr a 
15. Mich. 30 & 31 Eliz. B. R. Piggot v. Rullel, Mah. 30 & 


B. R. ſeems to be S. C. and upon a Writ of Error brought by the Infant alone, the Wri 3 . 
and the Fine reverſed as to the Infant only. 3 — Writ was held good, 


43. The Owner of the Land let it to be ſow'd by Halves, viz. he was to Le. 315. pl. 
find half the Seed, and three more were ro manure the Land, and find 439. Hill. 20 
the other half of the Seed; A Stranger broke the Cloſe, and all 4 broughr _ 8 18 
an Action of Treſpaſs. Adjudged that this was no Leaſe of the Land, Okelie, S. C. 
and therefore they could not all join in Treſpaſs Quare clauſum tregit adjudged 
&c. Cro. E. 143. pl. 10. Trin. 31 Eliz. C. B. Hare & al. v. Celey, bat they 
=y Treſpaſs for breaking of the Cloſe, and Judgment againſt the Plaintiff, —-Goldsb. ; 3. pl. 9. 

's Caſe. S. C. held accordingly as to the Clauſum fregit. 


44. Principal and Bail, where Judgment is given againſt the Principal, Hob. 72. pl. 


and another [Judgment againit the Bail, they cannot join iz a Writ 1 Er- pn _ 
ror ; for theſe are 2 ſeveral Fudgments. Jenk. 302. pl. 74, cites Hill. 11 Fort 5 


Jac. Anon. Sandland.— 


. Show, 8. 
S. P accordingly, and cites 8. C. Paſch, 1 W. & M. Evans v. Pettifer. Comb. 108. 8. c.. and the 
Writ of Error was quaſh'd; and held that Hob. 7 2. is good Law. 


45. A. diftrained the Beaſts of B. and C. whereupon. D. the Defendant, 
in Conſideration of 10 1. paid to him by the Plaintiffs, promiſed to procure the 
Cattle to be re- deliver d to them on or before ſuch a Day, and tor not per- 
ſorming this Promiſe B. and C brought this Action. It was moved in 
Arreſt of Judgment, that the Plaintifls ought not to join in this Action, 
becauſe the Promiſe on which it was founded was nor one intire, but a 
ſeveral Promiſe made to each of them; bur by 3 J. contra Jerman, rhe 
Conlideration is incire, and canner be divided, and here is no Inconve- 
nience in joining ; but if one had brought the Action alone, it might 
have been queſtionable. Sty. 203. Hill. 1649. Vaux v. Draper. . 

46. Caſe by A. and B. tor that each of them had a Mill in the ſame» > Saund. 
Manor, which they have nſed * reſpectively] to repair, and Time ont of 115. Coryton 
Mind all the Tenants of the Manor, whereot the Defendant is one, have and 5 Lirhebye, 
ought to grind all the Grain ſpent in the Houſes at thoſe 2 Mills, or one 3425 | 
them ; but that the Defendant grinds Grain ſpent in his Houſe at another that - 
Mill &c. Per Hale, & tot. Cur, They may well join, for the Damage may join; 
is intire to both. their Mills. But Hale took Exception to the Declara- for tho the 
tion, that it is not well laid to grind at thoſe 2 Mills, or one of them; usreft⸗ E 
tor it might be that all ought to be ground at one of them, and in ſuch Caſey. "vac 
the Plaintiffs cannot join; but the Declaration ſhould have been, that a//isan intire 
which is not ground at the one Mill ſhould be ground at the other. And ano- 1 


ther Exception being taken by Twiſden J. the Plaintiff pray d a Nil iat which they 
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ſhall have piat per Billam, and had it. 2 Lev. 2y. Mich. 23 Car. 2. B. R. Litheby 


their joint : 
h V. Cori ron, 
Action, or 


otherwiſe their Damages will be recovere4 twice, if they bring their ſeveral Actions. 
S. C. held accordingly, 
S. C. and they may join. 


* 


Vent. 167. 
2 Keb. 631. pl. 42. 803. pl. 51, 822. pl. 35. 838. pl. 7 1. 8 50. pl. 100. 


47. Several Men that have ſeveral Eftates, and no Relation the one to the 
other, cannot join in making Preſcription, (as Freeholders and Copy- 
holders of a Manor tor Common ;) tor the Preſcription of the one does 
not concern the other. Vent 388. Arg. 

48. The Father and Son covenanted with a Purchaſer to ſell Lands &c. 
and it was agreed between the Parties, that the Purchaſer ſhould pay ſo 
much of the Purchaſe-Money to the Son. The Action was brought in the 
Name ot both; and upon a Demurrer to the Declaration it was held ill, 
becauſe the Duty is veſted in the Son, and he alone ought to have 
brought the Action; and Judgment tor the Plaintiff, 3 Mod. 263. Mich. 
1 W. & NM. Tippett v. Hawkey. 

49. In Cate the Plaintiſſs declared of a Cuſtom in the Pariſh of C. for 
the Pariſhioners yearly to elect two Perſons to be Churchwardens there, and 
that they e/efed according to the ſaid Cuſtom B. and C. but the Deten- 
dant, Surrogate of the Biſtep, refuſes to admit and ſwear them into the ſaid 
Otjice ; upon whith they ing a Mandamus, and he falſely returns a Cuſtom 
tor the Vicar to chuſe one Churchwarden, and that therefore he cannot 
admit both the ſaid Platinritts, but is ready to admit one of them. Ir 
was moved that they could not join; but adjudg'd per tor. Cur. tor the 
Plaintiſls; tor the Mandamus, and the whole Profecution and Charge 
thereot was joint; and this is no Office of Profit, nor is the Action 
brought tor that, but tor the unjuſt Return, by which they were put to 
the Charge of the Mandamus. 3 Lev. 362. Trin. 5 W. & M. C. B. 
Ward & al'. v. Brampron. 

3 Lev. 351. Fo. In Caſe for ſtopping a Ship, by Proceſs out of the Admiralty, all 
2578. C the Proprietors of the Goods ought to join; but where one only brought 


— — the Action, and had Judgment, the joint Proprietorſhip not being pleaded 
firm'd.— in Abatement, the Judgment was athrmed in Error. 1 Salk. 31. pl. 2. 
4 Mod. 176. Paſch. 5 W. & M. in B. R. Child v. Sands. ; 

S. C. and the | 

Defendant not pleading this Matter in Abatement, and averring that the others were living at the Time 
of the Action brought, the Plaintiff had his Judgment. kin, 334. Sands v. Child, 8, C. argued, 


Sed adjornatur. Ibid. 36r. S C and Judgment affirm'd.— Carth. 294. 8. C. and Judgment affirm'd. 
— 25 5. S. C. and Judgment affirmid. 


Action for a 5 1. Several Inhabitants procur'd a Licence of a Chapel for a Conventicle, 
174 _ which the Biſhop's Regi/ter refuſes to regiſter according to 1 V. & M. and 
2 Prams ff upon a Mandamus to regiſter it, made a falſe Return, Several of the In- 
brought by habitants join'd in one Action againſt him; and adjudg'd upon Demurrer, 

2 Ghurch- after divers Arguments, that it well lay per omnes Conjunctim. 3 Lev. 

_— * 363. Trin 8 W. 3. The Inhabitants o inley-Chopel in Lancaſhire v. 

reſt of Judg. the Regiſter of the Biſhop of Cheſter. 

ment that 1t 

could not be, becauſe the Fees of the one were not the Fees of the other, but ſeveral. Cur* advifare vult. 
12 Mod. 349. Paſch. 12 W. 3. Butler v. Rews—12 Mod. 371. Paſch.12W. 3 Butler and Lewin v. 

ſeems to be S. C. and the 1 50 weighing much with the Court, the Matter was compromiſed. 


52. If a Legacy be given to two, one cannot ſue. So of a Re/iduum Bo- 
norum to divers, they muſt all join; but when Legacies are given to di- 
vers Perſons, each alone may Tab tor his own Legacy; per the Solicitor- 
General. 2 Chan. Caſes, 124. Mich, 34 Car. 2. in Caſe of Haycock v. 


Haycock. 
53. If 
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52. It all the Mariners ot a Wy Join ro ſue the Maſter in the Admiral- 
ty, they may do it, and no Prohibition lies; but it the Maſter and Sea- 
zen join in 4 Suit againſt the Owners tor Wages, a Prohibition may iſſue 
on Motion. 2 Show. 86. pl. 75. Hill. 31 & 32 Car. 2. B. R. Anon. 

53. A Note made by one of a Scciety to another of them, is a Note to all 
except him that gives it. The ſame of Debt on Account ſtated, and the 
muſt all join. It there are 20 Partners, and one of them covenants with 
all rhe reſt, he is in that Reſpect ſeveral from them all, and they ſhall 
all N him. 7 Mod. 116. Mich. 1 Anne, B. R. Thimeblethorp v. 
Hardeſty. | 

54. Several Inhabitants in a Pariſh may al together to the Seſſions 
apainſt a oor-Rate for Inequality,” 12 Mole tho ts I. 14. Mich. 8 
Ann. B. R. Per Cur. in Cate ot the Queen v. St. Giles's þ iſh. | 


wo 


—B 


_ — 'y 
— 


6 L 2 a 
- « N > * 1 


(Z. c) Where ſeveral muſt join 


I. HERE a Man has ſeveral Infants, and dies, where the Cuftom Thel. Dig, 
is that the 1 ſhall have a third Part of the Goods of the Fa- 26. lib 2. 
ther . not be compell'd to join in Action of Detinue, nor in . % 8.3“. 


Writ of Rationabili parte bonorum. * Br. Joinder in Action, pl. 93. cices 


1 E. z. & 34 E. 2. & Ficzh. Detinue 56 & 60. | 

2. If a Man covenants with 20 to make the Sea-Banks of A. B. [&c.] A. B. and C. 
and with every one of them, and after he does not do it, by which the covenant with 
Land of two of them is ſurrounded ad dampnum &c. thoſe two may have y; —- 
Action of Covenant without the others, by the Opinion of the Court. .,,, quolibet 
Brooke makes a Quzre ; tor it ſeems that every one ſhall have Action by & cum qua- 
himſelf. Br. Covenant, pl. 94. cites 6 E. 2, Ir. Kanc. _ o__—_ 
2 : all the 3 
Covenantors muſt join. Adjudged on a Writ of Error brought in the Exchequer, and a former adg- 
ment reverſed, becauſe they did not join. * 160. Pl. 209. Hill. 29 Eliz, C. B. Beckwith's Caſe... 
2 Le. 47. pl. 60. Anon. but ſeems to be S. C. adjudged accordingly, notwithftanding this Caſe of 6. E. 
2, was ſtrongly inſiſted upon. ſenk. 262. pl. 63. cites 5 Rep. 18. b. Slingsby's Caſe, S. C. and ſavs 
that the Cate was: A. conveys a Manor to 3 in Fee, and covenants with them, & guolibet eorum, that he. has 
convey'd a good Eſtate to th m. This is a joint Eſtate, and therefore a joint Covenant, and they ought 
20 join in Covenant before Partition , for it is a Covenant real, and goes with the Eſtate; but after Partition 
the ſaid Feoffees may have ſeveral Actions of Covenant; for it is a real Covenant, and goes with the 
Eſtate; and the Word guolibet in this Caſe helps them alſo after Partition. Adjudged upon Error in the 
Exchequer- Chamber, / 

And if 3 Manors had been convey'd to 3 Perſons ſeverally with ſuch a Covenant, this had been ſeveral Co- 
verants, and not a joint Covenant. Jenk 262. pl. 63. Mich. 29 & zo Eliz. in Cam. Seacc. ” 4. 

Grant to 2, and covenant with them, and yer of them, that he was lawfully ſeiſed &c. yer they can- 
nor ſue ſeverally, becauſe the Intereſt is joint, an Intereſt cannor be granted jointly and ſeverally. 5 
Rep. 18. b. Nich 29 & 30 Eliz. in Scacc. Slingsby's Caſe. 


3. In Covenant the Writ was brought by 2 Chaplains where the Inden- 
dure was made between the 2 Chaplains, and one Hugh, of the one Part, and 
the Defendant of the other Part, and it was held a good Writ without 
naming Hugh, becauſe the Agreement was by the Indenture, that the 
Detendant ought to infeotithe Chaplains only &c. and Hugh was nam'd 
for Teſtimony only, and put his Seal, and was not to have any Profit. 
Thel. Dig. 32. lib. 2. cap. 12. S. 1. cites Hill. 19 E. 3. Variance 65. 
4. Where Feoffment by Deed with Warranty was made to 3 in Fee, and And þ it 
the one of chem /irrenders to the two his Eſtate, the Opinion of the Court ud have 


was, chat the tuo may maintain Writ of Warrantia Charte without the zd. A 
Thel. Dig. 25. lib. 2. cap. 2. S. 12. cites Mich 20 E. 3. 14. leaſed to the 


| others. Ibid. 
— But as to the Surrender, it vas held 22 H. 6. 3 that ſuch Surrender ſhould be c, notwithſtanding 
that he who ſurrender d had only an Eſtate for his Life. Ibid. 6 2 


Q Rd 3. Falſe 
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3. Falſe Claim made lefire 7 of Foreſt was traverſed in B. R. viz. 
it was of making a Woodward ot the Wood of P. and to have Windfalls 
there, and he who traverſed made Title to himſelf thereof, and that the 
Fade ment before the fuſtites bf the Foreſt was ad Exheredationem of him, and 
of all other Cointoners of F. Skip. ſaid the Griet is ſuppoſed as well to all 
the Commoters as to himſelf; Judgment of the Writ; & non allocatur; 
but the Writ awarded good. Br. Brief, pl. 156. cites 21 E. 3. 48. 

6. In Detinue, it 2 bail a Deed to deliver to them, or to one on both 
ſhall have the Action, and nor the one alone; for if they ſhould bring 
ſeveral Actions, the Court could not know to whom to deliver it; per 
'Thirning ; Quod Car. conceſſit. Br. Bailment, pl. 4. cites 12 H. 4. 18. 

J. Four Fointenants were, and 2 of them diſſeiſed the other 2, upon which 
an Aſſiſe was brought in the Names of all the 4 againſt the 2 Difſeſors, who 
were ſummon'd and ſever'd, and the 2 Diſſeiſees made their Plaint of the 
Moiety, and the Writ was adjudg'd good. Thel. Dig. 25. lib. 2. cap. 2. 
S. 11. citcs 23 Aff. 9. and that ſo agrees Trin. 3 E. 4 10. and 45 E. 

4. | 

8. "If 2 Jointenauts are diſſeiſed by a Stranger, and afterwards the one of 
them comes to the Tenancy by Purchaſe, and the other is put to his Action, 
both ot them ought to be named Demandants notwithſtanding that one be 
Tenant &c Thel. Dig. 25. lid. 2. cap. 2. S. 11. ſays it was ſo held 23 
Aſſ. 9. and ſays ſee 28 H. 6. 9. N 1 
9. If there are 3 Brothers of Land partible, and the one holds out the zd. 
he alone may have Aſe of the 3d. Part of 20 Acres of Land without 
naming the 2d. tor it may be that he has bis Land in Quiet. Br. Joinder 

in Action, pl. 56. cites 23 Aſſ. 12. $a 441 

10. Al % Rent by K. the Defendant ſaid, that the Plaintiff} had no- 

thing un iſs. in Common with F. S. Daughter of A. Sifter of the Plaintiff, 
who is alive, not named; Judgment ot the Wrir ; and if &c. nul tort; 
it was found that M. was ſeiſed in Fee of the Rent and died ſeiſed, and the 
Land deſcended to A. and E. which A. had Iſſue F. S. and died, and F. &. 
was within Age, and E. took him in Ward, and received the whole 
Rent to his own Uſe, and not to the Uſe of J. S. nor was any Thing aſ- 
ſigned to J. S. in Allowance, nor the Anceſtor had no other Land, and 
by Award the Writ was abated by the not naming of J. S. Quod Nota; 
And ſo ſee the “ Seitin of the one is the Seilin ot both; Quod nora bene. 
Br. Joinder in Action, pl. 60. cires 36 All. r. 

Sec 49 E 3. 11. If any of the Tenants in ancient Demeſne be diſtrain d for more Ser- 

22. at (Vc) wices than they ought to make, there all the Tenants in ancient Demeſne 

2 ought to join in Monſtraverunt, and if any be omitted the Writ ſhall 
I. 4. cites abate. Br. Joinder in Action, pl. 8 1. cites 39 E. 3. J. 

.V. 

8 F. and 5 that it ſhall be ſued by all without naming any of them by the proper Name, but Ho- 


mines &c. de tali Manerio de J. S. which is ancient Demeſne ; but in the Attachment thereupon he 
ſhall be nam'd, 2 


And foit . 12, Where 2 Fointenants o a Fee ſimple loſe by Default, they ſhall 
—— uh join in Writ of Right; but if the one f them has only an Eſtate for his 
by Oe. Life, and the other have the Fee, the one ſhall have Quod ei deforceat tor 
ants for Life. his Moiety, and the other a Writ of Right, and after they have recovered 
Thel. Dig. they may enter and hold in Jointure as before &c. Thel. Dig. 25. lib. 
26. lib. 2. 2 cap. 2. S. 14. cites Mich. 46 E. 3. 21. and that ſo agrees Mich. 19 
Cap. 2. S. 14, H. 6 1 | 
cites Trin. 55 b 
3 E. 4. 10. 

13. In Præcipe quod reddat againſt 2, where in Truth the one has no- 
thing, if the Demandant recovers by Default after Default againſt both, he 
who was Tenant ſhall have the Quod ei deforceat alone without the other. 
Thel. Dig. 27. lib. 2. cap. 2. S. 35. cites Paſch. 8 R. 2. Brief. 931. 

14. One Fointenant without his Companion may ſue his Purparty 5 

go 
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of the Hands of the King where all is ſeiſed into the King's Hande. 
Thel. Dig. 26. lib. 2. cap. 2. S. 15. cites Trin. 2 H. 4. 23. 


15. It Gods are bailed to two, and the one has Poſſeſſion, and a Stran- Detinue of 


ger carries them away, vet both ſhall have Action ot I reſpaſs. Br. Join- f. 8 
der in Action, pl. 3 1. cites ) H. 4. 43. dans prayed 
een | | X SI | G arniſhment, 
and had it, and the Garniſhee came and ſaid, that the Writings were made to two, and delivered by the tevo 
into indifferent Hands, and the one of them has brought the Action alone; 2 of the Writ; and per 
Thirn and Cur. the Action does not lie, tho* the Garniſhee cannot plead in Abatement of the Writ 
which the Defendant has admitted good, yet becauſe it appears, the Vyit ſhall abate, and they ſball 
bring ile Action in Gmmoen ; Quod Curia conceſſit. Br. Detinue de biens, pl. 20, cites 12 H. 4. 18. 


16. o Where 2 are joint Preprietcrs, and the one has Poſſeſſion, and a 
Stranger carries them away; per Vampage z for otherwiſe it is a good 
Plea that the Property is in the Plainritt and in J. B. not named; Judg- 
ment of the Writ. Ibid. ads 5 ö 
15. It Tenant in Tail has Iſſue 2 Daughters, and A N and dies, 
or a Man abates, they ſhall have one Formedon, and ſhall join; but if Zen- 
ant in Tail . and his 2 Daughters and Heirs enter and diſcontinue, 
and each has Iſſue and dies, there each Iſſue ſhall have Formedon of his 
Moiety by himſelf. Br. Joinder in Action, pl. 33. cites 19 H. 6. 45. | 
18. So1t 2 Barons and Femes ſeiſed in ure Uxorum alien, and the Barons Br. Joinder, 
die, there each of the Femes ſhall have Cui in Vita by herſelt, and ſhall Action, 
not join; note the Diverſity for the Alienation of the one is not the A- © Hs 


- 


; ; 2 , H. 6. 12. 
lienation of the other. Br. Joinder in Action, pl. 33. cites 19 H. n 
6. 45. | ingly by 


19. Where two Fointenants are, and the one of them Jeaſes that which Pavers. 
to him belongs to one for term. of Years, and the Leſſee will not ſuffer the 

other Fointenant to occupy, the Affiſe ought to be brought in both their Names, 
notwithſtanding that rhe one has no Cauſe of Complaint &c. 'Thel. Dig. 

26. lib. 2. cap. 2. S. 16. cites Trin. 28 H. 6. 9. per Forteſcue. | 

20. It a Man recovers in Value againſt two, and takes Execution againſt See Noy. 
the one, yet both ſhall have Attaint, and ſhall join in Attaint. Br. Joinder 130. Thomp- 
in Action, pl, 4. cites 34 H. 6. 43. per Forteſcue. SER _ 6 Cale ut 

21. Fointenants ought to. join in Action of Treſpaſs of a Cloſe broken $300 
Thel. Dig. 25. lib. 2. cap. 2. S. 10. cites 35 H. 6. 55. and Hill. 32 H. 

6. 33. and of Goods carried atuay. Paich. 19 H. 6. fol. 65. 

22. Where an Obligation is made to au Avbot and a ſecular Perſon, and 
the ſecular. Perſon dies, the Abbot and the Executor of the ſecular Perſon 
ſhall join in Action; tor the Action ſhall nor ſurvive to the one for ſeve- 
ral Capacities. Br. Joinder in Action, pl. 71. cites F. N. B. tit. Debt. 

23. Two Prebendaries may be one Parſon of a Church, and they ſhall F. N. B. 49. 
join in juris Utrum; quod nota, that they may have this Action; for it (O) 
is twice alleged there that they may have Juris Utrum. Br. Prebend, pl. 

3. Cites F. N. B. 49. | 

24. It two Tevants in Common join in à Leaſe for Life rendring 25s. and a 
pound of Pepper, and a Haul, or a Horſe, there they ſhall join in Affiſe of 
the Hawk &c. which is entire, and ſpall have 2 Affiſes of the 2 s. and the 
pound of Pepper, which are ſeverable. Br. Reſervation, pl. 44. cites Lit- ' 
tleton tit. 'Tenants in Common. RG ae OPT 

25. But of Treſpaſs in the Soil they ſhall join in Action, and in other 
ſuch Actions perſonal. Ibid. | 3 . | 
26. And they ſhall join n Action of Debt for Rent reſerved by them upon 
their Leaſe for Fears. Ibid. 


27. And yet in Avowry for the ſame Rent, they ought 10 ſerve ; for this is 

by Reaſon of the Rever/ion, which is ſeveral. Ibid. 
28. Where 2 have a Horſe in common, and the one of the two ſells the 
Horſe tor 10 I. they ſhall join in Action of Debt; tor it ſhall be adjudg'd 
| | che 


— Tego Ten 


the Contract of both. Thel. Dig. 26. lib. 2. cap. 2. S. 19. cites 18 E. 
i 35 A. expoſed Land to 3 to ſow at Halves for one Crop In an Action 
againſt a Stranger tor Heling the Corn, they mult all join, viz. A. and 
the 3 others. Cro. E. 143. pl. 10. Trin. 31 Eliz. C. B. Hare & al' v. 
Celley. 

30. Bond to 3 to pay the 2 to one of them, all ought to join in the 
Suit; tor they are all as one Obligee. Yelv. 117. Trin. 8 Jac. Rolls 
v. Yate. 
31. It was ſaid at the Bar, and not gainſaid, if a Man perjures himſelf 
againſt. two, the one by himſelf cannot have an Action upon the Starure, 
but they ought to join; tor he is not the only Party grieved. Her. 13. 
Hill. 3 Car. C. B. Deakins's Caſe. : | 5, 
In Cavenrart 32. In Covenant the Plaintiff declared upon an Indenture made be- 
— art tween A. of the firſt Parr, B. of the ſecond, and C. of the third, in which 
the [ep Quilibet eorum covenanted with each other reſpectively to raiſe a Joint- 
of the Cove. Stock Ot 6000 1. and to buy Brandies in Partnerſhip, and that none of 
nantees are them during the Partnerihip, ſhould trade in Brandies upon his own Ac- 
* * po" Count &c. or in Company With any other, but only upon eee 

mult join in count &c. C. broughe Action againſt B. the Defendant, and amon 
Action in other Things athgn'd tor Breach, that B. the Defendant had during the 
Caſe of Partnerſhip traded for 200 I. Tuns of Brandy upon his own Account, and 
_—— but not upon the Joint-Account. Atter Judgment given for the Plaintiff by 
Of chen has Detault, it was objected that A. ought to be join'd with C. in this Ac- 
a ſeveral In- tion; tor tho? the Covenant, by the Words of it, was joint and ſeveral 
tereſt and between all the Parties, yet the Intereſt and Cauſe ot Action is joint 
5 ＋ = ol only; tor upon every Breach A. had an equal Damage with C. and there- 
ws ay 12. fore he ought to be join'd with the Plaintiff in this Action; upon its 
Action a- being moved again, the Court was of Opinion againſt the Plaintiſf, but 
lone. Saund. no Judgment was given; for the Plaintitts had Leave to diſcontinue, and 
< 5 8 briog a Len Action. 1 Saund. 153. Trin. 20 Car. 2. Eccleſton & Ux' 

In v v. Clipſham. | | 

Cie 4 33. "W here there are ſeveral Reſiduary Legatees, they muſt all join in 
an Action; bur where the Share of each was left to the Diſcretion of 
the Executor, as he without Compulſion at Law ſhould declare, and the 
Executor had declared, and had paid all the Legatees bur one, yer he 
alone ſued for an Account in Chancery, without the others joining, and 
was relieved. 2 Ch, Caſes, 198. Trin. 26 Car. 2. Gibbons v. Dawley. - 
Covenant on 34. A. covenanted with B. and C. that be would not make any Agreement 
Articles of to farm the Exciſe of Beer in Cornwall without their Conſent. B.. alone 
1 brought Covenant againſt A. and aſſigned the Breach, that A. made an 
veral Fig. Agreement for farming the Exciſe without his Conſent. The Court held 
lers, that that here was no joint Intereſt, but that each might maintain an Action 
they would for his particular Damages, or otherwiſe one of chem might be remedi- 
4 ww. leſs ; for it one had conſented to A.'s farming it, and had fecreily re- 
leſs on my cei ved ſome Recompence tor it, it is not reaſonable that the other, who 


Ld. Mayor's never conſented, ſhould loſe his Remedy; and therefore the Plaintiff had 
Day &c. Judgment. 2 Mod. 82. Paſch. 28 Car. 2. C. B. Wilkinſon v. Loyd. 


the 
were * in 201. each to the other jointly and ſeverally, and one only brings Covenant, and aſſigus the 
Breach, that the Defendant play d ad quandam Tabernam &c. Judgment for the Defendant; for they 
ought all to have joined, the Intereſt being joint, and it is repugnant and 1 for 4 Perſons to 
bind themſelves the one to the other, jointly and ſeverally. Comb. 115. Trin. 1 W. & M. in B. R. 
Show. 8. 8. C. accordingly. 


Spencer v. Durant, 


(A. d) Where 


Actions [Joinder.] 


— 
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(A. d) Where the King and a Subject ſhall join in Ses Prero- 
a Writ. gative (Q. 3) 


1. Suit was maintain'd in the Exchequer by the King and the Mayor, 

Bailitts and Commonalty of Southampton, who held the Vill and 
Port in Fee- Farin of the King, againſt certain Perſons who had taken cer- 
rain Cuſtoms, and di/turbed the Corporation from taking Cuſtom &c. Thel. 
Dig. 28. cap. 4. S. 1. cites Trin. 2 E. 3. 51. 

2. Where the King had given the Ward of a Chappel to D. againſt whom 
A. brought Aſſiſe, and the Plaint was of a Houſe, Land, and Rent &c. 
and pending the Aſſiſe D. re/:gn'd to the King, and the King gave it to one 
O. and after the Plaintiff in the Aſiſe recover d, and O. was ouſted &c. 
upon which a Writ of Error was maintain d by the King and O. jointly &c. 

Thel. Dig. 28. lib. 2. cap. 2. S. 2. cites 15 Aff. 8. 

3. A Writ was maintained for the King and the Guardian 1 the Hoſpi- 
tal of St. Leonard of Tork, which was of the Patronage of the King, againſt 
certain Perſons who had withdrawn the Alms of the id Hoſpital; and it is 
ſaid there, that the King and the Clerk who is diſturbed by Proviſo, ſhould 
join in Premunire by the new Statute. Thel. Dig. 28. lib. 2. cap. 4. S. 3. 
cites Mich. 25 E. 3. 50. 

4. Where an Obligation is made to the King and to his Cuſtomers, they But where 
ſhall join wich him in Action. Thel. Dig. 28. lib. 2. cap. 4. (bis) S. 6. 7 pang 
cites it as adjudged 21 R. 2. Joinder in Action 3, © at bs 
law'd, the King alone ſhall have Action for the Whole without the other, Thel. Dig. © "ag 
4. (bis) S. 6. cites Mich. 19 H. 6. 47. 


1 — 


(B. d) Againſt whom. Where Action may be brought 
againſt ſeveral for the ſame Fact or Thing. 


1. Orenant was brought by the Leſſee againſt the Leſſor, becauſe the 
Leſſor, after the Leaſe, made Feoffment to one who ouſted the Leſſee, 
and awarded that it lies well; quod nora; and yet the Leſſee might 
have had Re-entry, or have had ©uare ejecit intra Terminum by the Sta- 
rute ; and yet this does not toll the Action of Covenant, which is given 
by the Common Law, notwithſtanding that Quare ejecit infra Termi- 
num is given by the Statute; but Brooke makes a Quere if he cannot re- 
cover ag ainſt the Leſſor by the one Writ, and againſt the Feoff ee by the other 
Writ ; tor he may recover by two Quare Impedits of one Avoidance, Br. 


Covenant, pl. J. cites 46 E. 3. 4. 


2. A. demanded 51. of B. and C. as Monies expended for them pro 
diverlis Negotiis; and upon an Arbitration B. and C. were awarded to 
pay 41. viz. B. to pay 40s. and C 405. A ſeveral Action may be brought 
againſt B. or C. For the Viz. makes it as ſeveral Arbitrements for both; 
and Judgment tor the Plaintiff, Cro. E. 422. pl. 18. Mich. 37 & 38 
Eliz. B. R. Sower v. Bradfield. | 

3. If A. takes Beaſts by Command of B. the Replevin may be brought 
againſt both, or againſt the Commander only, Mich. 8 Ja. B. per Curiam, 
See Replevin (55 7 E 

4. If one cuts my Corn, and another carries it away, Action lies againſt 
any of them. Cited by Jones J. Mar. 22. in pl. 49. Paſch. 15 Car. to 
have been adjudg'd in B. K. ts 


R 5. Debt 
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62 Actions. | Joinder. | 
Upon a $. Debt upon an Obligation againſt two, by ſeveral Præcipes, and demanded 
Bond you qpainſt each the Whole, and Fudgment of the Writ was demanded, becauſe 
* 2” he ought to demand the M hole againſt the one es againſt both by 
0 Fw one Præcipe, by which the Writ was abated for Contrariety, Anno 14 
but upon a IH. 4. 19. But the Plaintiff elected his Execution at his Peril; for he 
Recegnizance wall have but one Execution againſt the one of them only. Br. Dette, 

ay; . 
er Holt Ch. pl. 59. Cites J H. 4. 6. 


. 6M ; 
* 3 Annz, in Caſe of Fanſhaw v. Moriſon, 
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(C. d) Where ſeveral may be join d. 


Br. Joinder 1. Man may maintain one Writ againſt ſeveral cf Champerty for 


or gee IH ſeveral Champerties, 'Thel. Dig. 49. lib. 5. cap. 21. S. 1. cites, 
1 H6 ' Mich. 31 H. 6. 9, | 
S. P. where 

the Offence is ſeveral, concerning one and the ſame principal Matter. See 47 K. 5. 


at (v. c) 


2. Writ of Dower was brought again/t Tenant by Elegit, and him in 
Reverſion. Thel. Dig. 47. lib. 5. cap. 11. S. 1. cites Mich, 2 E. 3. 42. 
and fays it is held that it may lie. Hill. 1 E. 3. 3. | 
Br. Brief, pfl. 3. A Man may well maintain one Writ againſt the Mortgagee and the 
159. cites ; Mortgagor jointly, notwithitanding that the Mortgagor be not 'Fenant, 
H. 6.16.17. for doubt of the Redemption pending the Writ. Thel. Dig. 46. lib. 5. 
5. H. accord- cap. 8. S. 1. cites Paſch. 6 E. 3. 252. Prin. 11 E. 3. Brief 474. Trin. 26 
ingly ; for Cap. 8. S. 1. cites Paſch. 8 n. 11 E. 3. Brief 474. Trin. 26 
there is Pri- E. 3. 62. Trin. 41 E. 3. 16. Paſch. 7 H. 6. 19. Trin. 32 E. 3. Per que 
vity between ſervitia 9. | 
them. 4. Mortdanceſtor may be by ſeveral Summons againſt ſeveral Perſons, 
Br. Several Præcipe, pl. 11. cites 10 Aſſ. 3. 
5. And where 2 were obliged & urerque eorum in Solido, one Writ 
was maintained againſt one of them alone. Thel. Dig. 48. lib. 5. cap. 
18. (bis) S8. 2. cites Paſch. 10 E. 3. 502. 
6. And where two were obliged & uterque eorum in Solido, one 
Writ was maintain'd againſt one of them alone. 'Thel. Dig. 48. lib. 5. 
cap. 18. (bis) S. 2. cites Paſch. 10 E. 3. 502. 
7. It was faid that Writ of Right of Advowſon lies againſt Tenants in 
Common of the Advowſon jointly. Thel. Dig. 44. lib. 5. cap. 3. S. 4. cites 
Trin. 17 E. 3. 38. 
8. A Man cannot maintain one Writ jointly again/# the Heir and 
againſt rhe Executors. Thel. Dig. 47. lib. 5. cap. 12. S. 2. cites Hill. 18 


4.4 

If a Man 9. If 2 Parceners are Coheirs by Fine Executory, and the one and a Stranger 
gives Land to enters, the other ſhall have Scire Facias to execute the Fine againſt the 
7000 2 and Stranger of the Moiety ; for the other Siſter is in in the other Moiety 
7 the 5 by Title, and fo it ſhall not be againſt both. Br. Joinder in Action, pl. 
dies, there is 96. cites 24 E. 3. 28. | | | 

7m of 175 and ſeveral Inberitances; and if each have Iſſue and die, and the Iſſue of the one and a 
Stranger enters into the cobole Land, the Iſſue ot the other ſhall have his 4#ion of the Moiety 2 the 


Stranger only; for the other Iſſue is in, in his Moiety by Title, and the Stranger has the other iery. 
by Tort, Br. Demand, pl. 48. cites 24 E. 3. 29. 


See 9 E. 4. 10. Writ brought agginſt one Parcener and one who has the Eftate of the 

14. at (C d) Tenant by the Curteſy, who was Baron to her Sifter, ſhall. be good, by the 
Opinion of all the Court. Thel. Dig. 44. lib. 5. cap. 3. S. 2. cites Trin. 
24 E. 3. 29 & 31 E. 3. Several Tenancy 21. 75 


10. One 


— 


Actions Joinder. FT 63 


11. One joint Scire Facias was maintain'd againſt ſeveral Tenants out of Ibid. 113. 


a Fine, without ſeveral Garniſpment. Thel. Dig. 108. lib. 10. cap. 16. S.7. ae. 
cites Hill. 24 E. 3. 23. | | | 8. C. and 30 
| + 4.3% 


12. One and the ſame Writ of Ouid juris clamat was maintain'd againſt 
ſeveral Tenants for Life, and not accepted. Br. Several Tenancy, pl, 23. 
cites 24 E. 3. 37. 
13. In Aſſſe brought againſt a Feme, it was found that ſhe had enter d 
claiming to her Uſe, and to the Uſe of her Sifter and Co-herr,, where their 
Entry was not lawful &c. The Writ was adjudg'd good, notwithſtand- 
ing that the other Siſter Was not named &c. For a Man ſhall not be Co- 
heir to a Diſſeiſin. Thel. Dig. 44. lib. 5. cap. 1. S. 4. cites 27 Aff; 68. 
14. Scire Facias ont of a Recovery in Writ of Debt may be brought again/# 
the ntors alone without naming the Heir or Tertenants. Thel. Dig. 47. 
lib. 5. cap. 12. S. J. cites Trin. 2) E. 2. 80. 
15. A Scire Facias brought againſt Tenants in common was adjudg'd A 3 
good. Thel. Dig. 44. lib. 5. cap. 3. S. 2. cites Hill. 28 E. 3. 90. does not lie 


| inſt two 
Tenants in common, bur there ſhall be ſeveral Writs of Moities. Br. Joinder in Action, pl. 83, cites 
8 E. 4. 10. * f | . | | 


16. One Writ upon the Statute of Labourers was maintain'd againſt the 
Servant for departing out of Service and the Maſter who had retain d him. 

Thel. Dig. 49. lib. 5. cap. 20. S. 1. cites Paſch. 29 E. 3. 35. and Paſch. 
H. 6. J. and Mich. 28 E. 3. 97. | 

17. Where 2 were obliged jointly, after the Death of both a Writ of Debt 
was brought againſt the Executors of the Survivor of them alone. And it 
was ſaid by 'Thorp; that after the Death of one of them the Writ may 
be brought againſt rhe Survivor alone, or againſt him, and the Executors 
of the other jointly. Thel. Dig. 47. lib. 5. cap. 12. S. 6. cites Paſch, 3 
E. 3. Executors 82. | | Fae | 

18. One Writ of Attac hment upon a Prohibition was maintain'd againſt 
2 by ſeveral Pone per Vad. &c. Thel. Dig. 10). lib. 10. cap. 16. S. 5. 
cites Hill. 33 E. 3. Brief 913. 

19. Deries tantum was brought againſt Jurors, and ſuppoſed that F. 
and M. received ſuch a Sum &c. and the Defendant demanded Judgment 
of the Writ, becauſe the Receipt of the one is not the Receipt of the 
other; & non allocarur. Br. Joinder in Action, pl. 5. cites 40 E. 3. 33. 

20. Action upon the Statute of Labonrers was brought againſt two, be- Br. Joinder 
cauſe he retained them in the Office of Carvers for a Tear, and they de- in Action, 
parted ; and becauſe the Retainer nor Departure of the one is not the Re- Pl. 47- cites 
cainer nor Departure of the other, therefore the Writ was abated by 8p. Sd 
Exception of the Party. Br. Joinder in Action, pl. 6. cites 40 E. 3. 35. that there 


| _ ought to be 
ſeveral Actions—— Thel. Dig. 49. lib. 8 cap. 20. Cites 8. C. F. N. B. 167. (C) in the new Notes 


there (a) cites 39 E. 3. 6: S. P. —— S. P. Br. Joinder in Action, pl. 16. cites 47 E. 3.6. 


21. And yet contrary in Ti reſpaſs, and it is found that the one did Part But in Treſ- 
of the Treſpaſs by himſelt, and rhe other rhe reſt by himſelf, che Plain- pow 3 7 
tiff ſhall recover; for there the W rit does not appear ill in itſelf, and ne ir ar- 
yet contrary here; Note che Diverſity. Br. Joinder in Action, pl. 6. dates of the 

” > . a reſpaſs a 
Cites 40 E. 3 35 3 * je Ys . 
quitted, the Plaintiff ſhall recover againſt the one, and ſhall be amerced againſt the other; for there 
the Writ mig be bave been true. BY. Jvinder in Action, pl. 15. cites 47 E. 3.16. 2 

Where the Treſpaſſes are ſeverally done by two Men ſeveral Actions ſhall be brought, but contra 
of joint Treſpaſſes done by ſeveral. Br. Joinder'in Action, pl. 47. cites 36 H. 6. 27. 29. 


22. In one and the fame Writ rhe ove Precipe was againſt J. N. and 
Rich. of 4 Acres of Land, another againſt F. V. alone of 4 Acres of Land, 
andthe 3d. againſt Rich. alone of 4 Acres of Land, and held that 1 58 

| rit 


— . * 


4 Actions Joinder. 


Writ ſhall abate, if they are the ſame Perſons and the ſame Land. 
Thel. Dig. 107. lib. 10. cap. 16. S. 4. cites Mich. 41 E. 3. Brief. 544. 

23. Several Tenants may be join'd in one and the fame Writ of Per 
que Servitia. Br. Joinder in Action, pl. 95. cites 43 E. 3.7. 

24. In Treſpaſs again/t a Corporation and F. N. the ſaid F. N. pleaded 
to the Writ becauſe it was brought againſt both where it ſhould be by ſeveral 
Writs; for againſt one lies Capias and Exigent, and againſt the Corpo. 
ration only Diſtringas, but it was not adjudg d. Br. Brief, pl. 91. 
Cites 45 E. 3. 2. ; | 

25. Where Act ion is to be ſued againſt 2 Tenants in Common a Man yu 
have ſeveral Actions. Br. Tenant in Common, pl. 4. cites 48 E. z. 
16, 17. e | 
| . If two Abbots or Priors have Ward and do Waſte, one and the ſame 
Writ ſhall lie againſt both without ſuing ſeveral Writs, as admitted 
clearly in a Writ of Waſte, Br. Joinder in Action, pl. 18. cites 49 E. 

F ; uh 
Ibid. cap. 18. : 21 It was adjudg'd, that one Writ upon the Caſe does not lie againſt 
(bis) S. 4. ſeveral for not doing Suit at a Court which they ought ſeverally to do. 


_—— Thel. Dig. 48. lib. 5. cap. 17. S. 4. cites Hill. ) H. 4. g. 


ut 4 3 8. C. & S. P accordingly, and becauſe the Act of the one is not the Act of the other, the 
EE was abated. Br. Joinder in Action, pl. 20. cites S. C. and becauſe the Nonfeaſance of the 


one is not the Act of the other, they ought not to be joined, and the Writ was abated, 


Br. Reple- 28. Replevin againſt 4, twojuſftified for Execution upon Recovery as Bai- 
vin, pl 15. liffs &c. and the third came in Aid &c. and this to the taking of two 
cites S. C. & Beaſts, where the Replevin was of four Beaſts, and the fourth juſtified 
S. F. accord- the taking of the other tWo Reſidue for Rent Arrear to himſelt by rea- 
ingly. S : 1 2 
ſon of Tenure ; and ſo ſee that a Man may join ſeveral in Replevin who 
diſtrain'd ſeveral Beaſts by ſeveral Titles, and yer well as in Treſpaſs 
where they juſtify ſeverally ; Quod Nota, Br. 2 pl. 22. cites 7 
H. 4. 27. 
| 16. A Man may have one and the ſame Writ of Hire facias againſt ſe- 
veral Tenants by Words of ſeveral Summons or Garniſhment, as Precipe 
quod reddat may be by ſeveral Summons. Br. Several Præcipe, pl. 6. 
cites 11 H. 4. 15. 
30. In Scire facias it was agreed, that a Man may have Præcipe quod 
reddat, againſt the Lord and the Villein, for doubt of Entry of the 
Lord]; for between them is Privity. Br. Brief, pl. 159. cites J H. 6. 16. 
17. 
a . 31. But a Man ſhall nt have Writ againſt the Diſſeiſor and the Diſſei- 
ſee, for there wants Privity, and the one Eſtate does not depend upon the other, 
as above; Note the Diverſity. Ibid. 

32. A Man may have one joint Writ againſt the Bailiff or Steward, and 
againſt the Party alſo, for holding Plea and ſuing Plea in Court Baron of the 
Sum of 40s. Thel. Dig. 48. lib. 5. cap. 17. S. 3. cites Hill. 19 H. 
6. 54. 

i i Bill of Diſceit by L. againſt P. and V. Attorney, becauſe P. was 
Deputy of the Sheriff of D. 40 put Writs, ſerved by the Sheriff, into C. B. and 
the Defendants embezzled a Writ of Habeas Corpora in a Plea of Land be- 
tween L. and D. It was pleaded in Abatement of the Bill, that P. 
was Deputy, and that W. the Attorney had nothing to do, and therefore ought 
to have ſeveral Bills; & non allocatur. Br. Bille, pl. 9. cites 19 H. 6. 
29. S0 & 72. | 

34. And there it is agreed, that if one does a Diſceit or Treſpaſs by Exci- 
tation f another, yet the Suit lies againſt both; Quod Nota; and ſhall 

ive the Matter in Evidence as it ſeems; for there is no Acceſſary in 
Treſpaſs Ibid. 


35. 


Actions Joinder. I 65 


H— n 


34, [t was agreed, that if 4 beat my Father, and the one ftrikes him, ” 
reh he dies, yer an Appeal hes againtt all. Br. Joinder in Action, pl. 
100. cites 31 H. 0.1. | 

35. $0 Writ of * Premnnire hes againſt all who offend ſeverally, con- * See Paſch. 
ceimug one and the fame principal Matter. Br. Joinder in Action, pl. 13 H. 6.6. ar 
1G. Cites 34 H. 6. 1. | (J. c) 

36. And one and the fame Writ of Attachment upon Prohibition, lies See 34 H 6. 
againit ſeveral likewiſe; and yet the Act of the one is not the Act of 43. at (X c) 
the other, Ibid. 

37. Where one maintains generally, and another ſpecially, as by giving of See 14 H. 6. 


6s. to a Farer, leveral Actions ſhall be brought ot this Matter; per Cur. — 
except Needham. Br, Joinder in Action, pl. 47. cites 36 H. 6. 2. 29. — * 


the one plead- 
ed Net Guilty, and the ether juſtified as for his Servant; and Exception was taken that Special 1 
and General Maintenance cannot be joined in one and the fame Writ; ſed non allocatur. Br. Joinder in 
Action, pl. 100. cites 31 H. 6.1. Thel. Dig. 49. lib. 5. cap. 21. S. 1. cites 31 H. 6. 9. that a Man 
may maintain one Writ of Maintenance againſt ſeveral for ſeveral Maintenances; but ſays the contrary 
is beld for clear Law 36 H. 6. 30. 


38. But one and the ſame Decies tantum may be brought againſt all S. P. Br. 
the Jurors of one and the fame Pannel who took Money ; for they all Joinder, in 


vive bur one Verdict, and are but one ſole Jury. Br. Joinder in Action. 31 Ms 
pl. 47. cites 36 H. 6. 27. 29. — 8 P. Ibiq. 

. I. 108. cĩtes 
21 H 6. 22.8. P. for it is founded upon one and the ſame Record. Br. Joinder in Action, pl. 66. 


cites 8 E. 4. 24. Thel. Dig. 49. lib. 5. cap. 21. S. 1. cites Mich. 31 H. 6. 9. accordingly, and that 
the ſame was agreed accordingiy * Trin. 40 [E.] 3. 33. 


* See pl. 19 


39. And if tuo conſpire, and the one only gives Money, yet joint Action 
lies againſt them both, and not ſeveral Actions; for the Agreement or 
Communication only is the Conſpiracy; but in divers of thoſe Caſes the 
Damages ſhall be ſever'd. Ibid. [36 H. 6. 30. a.] 
40. If an Abbot and a Layman diſſeiſe J. S. and make a Feoffiment, and 
take the Profits, and the Lai man after is made an Monk in the ſame Abbey, 
there the Action ſhall not le againſt the Abbot but for the Moiety ; tor 
the Abbot and the Secular were not jointly ſeiſed, but by Motettes ; 
quod nota, Br. Parnor, pl. 15. cites 39 H. 6. 44. 
41. It 2 diſſciſe a Man, and make a Feoftment, and the one alone takes But where 
the Profits of the Whole to the Uſe of him, and the other, Action lies againſt 2 


both. Br. Pernor, pl. 15. cites 39 H. 6. 44. | make a Feoff- 


ment, and 
the one takes the Prefits [to his own Uſe,] the Action lies againſt him alone of the Whole, Br. Parnor de 
Profits, pl. 21. cites 5 E. 4. 1. 2. 

But if 2 Feoffees of the Diſſeiſor make a Feoffment, and the one takes the Profits, the Action ſhall be 
brought againit boch as Tenants of the Franktenement. Br. Parnor de Profits, pl. 21. cites 5 E. 
S.7: 3: | , 

But if all take the . Action is maintainable againſt them as Parnors of the Profits. Br. Parnor de 
Profits, pl. 21. cites 5 E. 4. 1. 2. 


42. Action upon the Statute of Liveries, ſuppoſing that they received cer- R. C brought 
tain Liveries of Cloth of one J. W. and counted that every one received a 4 1 
Goπν &c. Catesby demanded Judgment of the Writ, tor the Receipt 71 — 84 Li 
ot the one is not the Receipt of the other; to which Pigot agreed. But cee or 
per Choke & Needham, the Writ is good; for it is in nature of ſeveral Badges, con- 
Præcipes. Quære. Br. Joinder in Action, pl. 66. cites 8 E. 4. 24. Jet. . we 


| Statuti, and 
counted that the Defendant gave Liveries to ſeveral named in the Writ, and Exception was taken to the Writ, 
becauſe the Tort of the one was not the '1'ort of the other, and the Writ awarded good, and well; fur 
S "4 iT 


a. Actions [Joinder.)] 


Cem _— 


ir was againſt the Donor for giving to ſeveral. Br. Joinder in Action, pl. 27. cites 11 H. 4. 67 
Thel. Dig. 49. lib. 5. cap: 21. 8. 3. cites Paſch. 11 H. 4. 65. and Mich. 8 E. 4. 22. f 
But if it had been againſt ſeveral Pernours of Liveries, it ſeems that there ſhould have been ſeveral Ac. * 

tions. Note the Diverſity ; for ſeveral Torts by one and the ſame Man may be in one and the ſame Writ 
Ibid. i 


—— 
* 


, 


44. In Detinue of Charters the Defendant ſaid that they were deliver'd to 
him by the Plaintiff and another who was dead, and had not made Execu- 
tors, and pray d Garniſment againſt his Heir and the Ordinary, and had 
it. Thel. Dig 47. lib. 5. cap. 12. S. 2. cites Hill. 14 E. 4. 1. 

45. If Writ ot Falſe fudgment be brought againſ# the Suitors and the 
Steward of a Court-Baron, the Writ ſhall abate, becauſe the Steward is 
named; per Vaviſor, Quære how this is intended; for the Writ is nor 
brought againſt the Suitors, but is directed to the Sheriff that he ſhall 
record the Plea, and fend it into Bank ſuch a Day, and ſummons the 
Party to be there this Day, to anſwer to the Matter. Br. Joinder in 
Action, pl. 102. cites 1 E. 5. 3. 

46. Where 2 are obliged & uterque in Solido, one Writ may be brought 
Jointly againit them, or one Writ by ſeveral Præcipes, or 2 ſeveral Writs 
at the ſame Time &c. Thel. Dig. 48. lib. 5. cap. 18. (bis) S. 1. cites 
Mich. 46 E. 3. 29. Bur ſays the contrary was adjudged Mich. J H. 4. 
6. and that the contrary is Law alſo; tor where five are obliged, and 
each in Solido, Writ does not lie againſt three of them by one Præcipe 
&c. and cites Paſch. 12 H. 4. 21. and that fo agrees Paſch. 2) H. 8. 6. 
For one Writ, and by one Przcipe, ought to be againſt all, or ſeveral 
againſt each, and that ſo agrees Hill. 10 f. J. 16. 

47. Where a Man is bound who has Land by bis Father and by his Mo- 
ther, and dies without Iſue, the Obligee ſhall have ſeveral Actions again 
the Heirs, and not joint Action; and it he recovers againſt the one, Ex- 
ecution ſhall ceaſe till he has recover'd againſt the other; for the one 
ſhall not be charged of all, tor they are in as ſeveral Heirs. Br. Joinder 
in Action, pl. 119, cites 11 Hf. J. 12. | 

48. And per Fineux, againſt the Heirs in Gavelkind, joint Action of 
Debr lies upon the Obligation of their Father ; tor they are one Heir. 
Ibid. 

do where it 49. A. and B. were Leſſees of Lands, and did not ſet out their Tithes. 
was brought Debt was brought upon the Statute againff A. The Action does not lie. 
_ Bur here it was found that A. only occupied the Land, and therefore the 
Gm and Action well lies. Her. 121. 122. Mich. 8 Car. Coles v. Wilkes. 


it appeared ; ; | 
that one had ſet out the Titbes, and the other carried them away ; it was adjudg'd that the Action lies on- 
ly againſt him who carried them away. Hutt. 12. cites Mich. 8 Jac. Gerard's Cafe, 


50. If 2 Leſſees make Partition, the Leſſor may have one Action 
againſt them. Cro. J. 411. Mich. 14 Jac. in Caſe of Ipſwich Bailiffs &c. 

v. Martin & Parker. 
Bulſt 211. FI. 20 Fointenants of a Term, one aſſigns his Intereſt zo F. S. and the 
C and the gther dies and leaves M. Executor, Action may be brought againſt the Aſ- 
215 clear ſignee and the Executor jointly for Rent due afterwards ; tor the Ad of 
of Opmen Leſſee ſhall not divide the Action of the Leſſor. Cro. J. 111. pl. 11. 


that the Ac- 


tion of Debt Mich. 14 Jac. B. R. Ipſwich Bailiffs &c. v. Martin and Parker. 
was well : 
brought, and Judgment for the Plaintiff. —Roll. cop 404. pl. 33- S. C. adjornatur, 
W the Plaintiff made a Leaſe for Tears to A. and B. rendring Rent; B. aſſigned his Moiety to C—IW. 
brenght bis Action againſt A. and C. jointly for the Rent, and had a Verdict It was moved in Arreſt of 
udgment, that tho' Leſſor has Election to fue rhe Leſſee alone for the whole Rent, or to have ſeveral 
crions againſt the Leſſec and Aſſignee, yet he cannot join them both in one Action, becauſe the one is 
charged upon the Cont. act. which continues notwithſtanding the Aſſignment, and the other is charged 
by reaſon of the Occupation of the Lands, and not upon the Contract, there being none between him 
and the Leſſor, ſo that theſe are Actions of ſeveral Natures; but * 4 by 3 Juſtices, contra Cham- 
berlaine J. that the Action lies jolntly _ one Leſſee and Aﬀignce, bur he may have one Action 
againſt both the Leſſees notwirhl anding the Aſhgnment, Palm. 283, 284. Paſch, 20 Jac. B. R. Waldron 


v. Vicars & al". 
Or, 
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Or, it the Leſſor will, he may bring Lebt zpairſt the Aſſigree for a Moiety of the Rent, for the 
Aihgnee having the intire Effate in the Moiety cf the Lat d, has Privity of Eſtate ſufficient io be (o 
c 1«ryed 3 and Judgment for the Plaimiff, 2 Lev, 231. Mich. 30 Car. 2. B. R. Gamman v. Vernou, 
. C. 2 jo. 164. reſolv'd per tot. Cur. that the Action well lies. 


52. Caſe Ec. againſt 2 Detendants for ſpeaking ſcandalous Words of the 
Plaintiff Upon Not Guilty pleaded he had a Verdict againſt both, 
bur reſolved, that the Action will not lie againſt 2 Defendants jointly, 
for ſeveral. Cauſes cannot produce a joint Action, and therefore Judg- 


ment was arrelted. Palm. 313. Mich. 20 Jac. Chamberlaine v. Wi 
more. 
53. Caſe againſt 2 for procuring the Plaintiff to be indicted for a common 
Barretor. It was moved in Error, that the Action lies not againſt 2, for 
that the Procurement of one is not the Procurement of the other; but 
the Court was of Opinion that the Action lies againſt both. Lat. 262. 
Mich. 3 Car. Pencavin v. Trapping. | 
54. One Action cannot be brought againſt A. for an Aſſault and Bat- 
tery of the Plaintiff, and againſt B. for taking ny his Goods, becauſe the 
Treſpaſles are of ſeveral Natures, and againſt ſeveral Perſons, and the 
Parties cannot plead to ſuch a Declaration; Per Roll Ch. J. this being 
aſſigned tor Error. Sty. 153. Mich. 24 Car. Cutworth's Caſe. 
55. If /everal Tenants claim under one Perſon by one Title, and the Plain- 
tiff hath but one ¶ Title) againſt them, they all may be joined in one Ac- 
tion; but not ſo where he hath ſeveral [ Titles.) Keb. 238. pl. 52. 
Hill. 13 Car. 2. B. R. (Ld.) Clare's Caſe. 
56. An Execator cannot be jointly ſaed with another, becauſe he is S. C. cited 
charged De bonis Teſtatoris, and the other De bonis propriis. 2 Lev. 8 5 
228. Trin. 30 Car. 2. B. R. in Caſe of Hall. v. Huffam. 1 


2 _— * 


(D. d) Where ſeveral muſt be join d. 


I, Man ought to ſue ſeveral Writs of Præcipe quod reddat again/f 
Tenants in Common who are in by ſeveral Titles, otherwiſe they 

ſhall abate, Thel. Dig. 44. lib. 5. cap. 3. S. I. cites Mich. 6 E. 3. 283. 
and that ſo agrees Trin. 18 E. 3. 23. and Paſch. 42 E. 3. 17. and Trin. 
48 E. 3. 1). and Mich. 12 H. 7.1. Trin. 8 E. 3. 418. 5 E. 3. 119. and 
17 E. 3. 24. 52. and 53. 

2. An Olligatien made which binds the Heir ought to be ſued jointly Where an 
againſt the Heirs Male in Gavelkind and againſt the Heir at Common Law, Obligee (an 
Thel. Dig. 44. lib. 5. cap. 1. S. 10. cites Mich. 11 E. 3. Dett. 7, Obligor] 


who has 


ſcent of the Part of the Father, and alſo of the Part of the Mother, dies without Iſſue of . 


veral Writs ſhall be brought againſt the ſeveral Heirs, and not jointly &c. but one i | 
brought againſt all the Heirs 19 Gavelkind. Thel. Dig. 47. lib. 5. Cap. 14. S. 80 kr 1 
H. 7. 12. | | 


3. Where a Fine is levied of Lands in ancient Demeſne, by which Fine 
divers Remainders are intail'd, it ſuffices to bring Writ of Deceit to annul 
this Fine again/# the Tenant of the Land only without naming thoſe in Re- 
mainder. Thel. Dig. 45. lib. 5. cap. 17. S. 2. cites Trin. 26 E. z. 65. 

4. Parceners ſhall be jointly ſued always, notwithſtanding that chey Thel. Dig. 
are in by diverſe and ſeveral Deſcents before Partition. Thel. Dig. 44. lib. 4%. lib. 5. 
5. Cap. I. S. J. cites Mich. 37 H. 6. 9. and Trin. 9 E. 4. 14 Paſch. 42 * ie cho | 
E. z. 17. | | or 1 59 pears, as it 
Opinion of 9 H. 6. 5. that Writ of Formedon may well lie againſt one Parcener . 32 


other 


— a a ** 


1 ud : 
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her atter Partition made, now ithſtanding that he who is named was within Age at the Time of the 
Partition, end yer 1s &c. 3 | 

When Coparceners are in by ene Deſcent, if the one has Iſſue and dies, and the other has Iſſue and dies, and 
their Ine enter, yet they ſhall be in as Parceners, and Writ of Partitione faciendꝰ ies againſt them ; 
therefore he who brings P'ræcipe quod reddat ſhall have it againſt them by one joint Præcipe. Br. 
Joinder in Action, pl 43. cites 39 H. 6. 8 f 

But contra where they are in by ſeveral Titles, or by Partition. Ibid. 

But where they are to demand they ſhall lave ſeveral Actions, and yet when they recover they are in 
Coparcenary as before, at d ſo was the Opinicn of the Court, that where they are in by Coparcenary not 
, parted, tho' it be by diverſe Deſcents, yet joint Præeipe lies. Ibid. 


Pracipe quod reddat ſhall be brought againſt 2 Coparceners jointly, Br. Joinder in Action, pl. 40. 
cites 9 E. 4. 14. | 


5. Detinue ſhall nt be brou ght again} an Abbot and Monk, but againſt 
a Monk only; Quod Nota. Br. Detinue de biens, pl. 15. cites 2 H. 


4. 21. 
Thel. Dig. 6. A Man bail'd Goods to two, and the one kept the Goods, and he brought 
48. lib. 5. erinue ag0inſ? him alone, and the other pleaded it to the Writ that the 


* 19. (bis) Bailment was to him and another in full Life, and the Writ abated ; 
8 C. & b. tor both cannot keep the Goods, but Thirn was in a contrary Opinion. 


Br. Detinue de biens, pl. 16. cites 7 H. 4. 6. 
Br, Dett. pl. 7. Where 4 are bound by Obligation conjundtim & diviſim, a Man ſhall 


2 not have Hebt upon it againſt 2, but againſt all, or againſt one alone. 
Debt againf Br. Obligation, pl. 24. cites 12 H. 4. 21. 

3 by joint : 

Precipe, ard Proceſs iſſued till the ore <ras entla<y/'d and got Parden, and demanded Judgment of the 
Writ, inaſmuch as 5 «ere bond by Oblinati, „ and 2. are omitted; Norton ſaid, the 5 are bound, and every 
one in the whole, by which the Writ was abated. Brooke ſays the Reaſon ſeems to be inaſmuch as alt 
ought to be ſued if he cri hve joint Pracipe, and every ome by himſelf may be ſued by ſeveral Præcipe. Br. Se- 
veral Præcipe, pl. 7. cites 12 H. 4. 15. | 


Br. Obliga- 8. In Debt, if A. and a Feme Covert are bound in 10 I. or A. an Infant, 
tion, pl. 26. the Writ-is well brought againſt A. leaving out the Feme and the In- 


SIT 4M. fant, and if it be pleaded to the Writ the other ſhall maintain his Wris 
IG FLY p. by thewing that the one Was A Feme Covert, or an Infant at the time &c. 
and that the Br. Dette, pl. 205. cites 14 H. 4. 32. 

ſame Law 1s 

of a Monk bound with another Perſo1., 

Debt upon an Obligation by the Abbot of D. which ge was to him and to JI. N. and he faid 
that J. N. was his Commoigu at the Time &c. and therefore well; per Cur. For there is a Diverſity 
where an Obligation appears void, and where not; for where an Infant and a Man of full Age are bound, 
or a Feme Covert by a ſtrange Name, there the Action ſhall be brought againſt both, and they ſhall have 
Advantage by way of Plea ot the Non- age, Coverture and Profeſſion, but where ſhe is named Feme Co- 
vert, or Commoignin the Obligation, there it is otherwiſe ; For in the firſt Caſe the Infant may admit 
the Obligation, and ſo may the Feme after the Death of her Husband, and the Commoign after his De- 
raignment. Br. Dette, pl. 190. cites 32 H. 6. 30. 


9. It was adjudg'd that Writ of Meſue ought to be brought againſt all 
the Parceners Lords before Partition, but otherwiſe it is after Partition. 
Thel. Dig. 44. lib. 5. cap. 1. S. 5. cites Paſch. 3 H. 6. 43. 
Fitzh. Ad. 10. In Aameaſurement of Paſture, Ellerker ſaid F. N. is ſeiſed of 20 A» 
meaſure- cres of Land to which he has Common there, and is not named, Judgment 


1 of the Writ, & non allocatur, Bi. Joinder in Action, pl. 32. cites 8 H. 


and the De- G. 26. 
fendant was | 
awarded to anſwer. For in Monftraverunt, all the Tenants ſhall be named by Way of making 


Plaint, but here none ſhall be named as Defendant but he who did the Tort, and yet in Action brought 
againſt the one all the Tenants ſhall be admeaſured, | | 


11. It was held that it a Man recovers in Writ of Treſpaſs againſt tuo 
or ſeveral, and does not ſue Execution, and be to bring a new W rit tor the 
ſame Treſpaſs, he ought ro name all thoſe againſt whom he had reco- 
ver'd before. But it was agreed there that it is no Plea to fay that the 

Treſpaſs 
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Treſpaſs was done by the Detendants and others not named &c. without 
leading Releaſe made to one of them, or ſomething to that Purpoſe. 
del. Dig. 48. lib. 5. cap. 18. S. 2. cites Mich, 20 H. 6. 12. 

12. And where 2 Coparceners are, and the one takes Baron, and has I, 
ſue and dies, Precipe quod reddat ſhall be brought againit the other, and 
the Tenant by the Curteſy ; tor they continue the Eſtate by Coparceny. 
Br. Joinder in Action, pl. 40. cites 9 E. 4. 14. 

13. Writ of Debt brought upon à Contract was abated becauſe another 
was Party to the Contract not named. Thel. Dig. 48. lib. 5. cap. 18. 
(bis) S. 4. cires Irin. 9 E. 4. 25. and Mich. 20 H. 6. 12. | 

14. In Treſpaſs for mw his Houſe and carrying away his Goods; the 
Detendant pleaded that the Treſpaſs was done by him and F. F. and that the 
Plaintiff had brought his Adi ion againſt F. S. and recover d againſt him, 
and had Execution and is ſatisfied. Wray conceived it reaſonable that this 
was a Diſcharge ; but Gawdy contra; tor the Treſpaſs is always in it- 
ſelf ſeveral. Clench ſaid, It one commands three to do a Treſpaſs, who do 
it, and a Recovery is had againſt him and he being in Execution ſatis/ies 
the Plaintiff; this diſcharges the others ; tor the Commander was the 
Principal Treſpaſſer, and the others did ir only as his Servants, which 
Gawdy ſeem'd to agree. Et adjornatur. Cro. E. 30. pl. 3. Trin. 26 Eliz. 
B. R. Morton's Caſe 

Is. Two were bound in a Bond, & Onilibet eorum Conjuntfim. An Action If Guenant 


is not maintainable againſt one alone by Reaſon of the Word Conjunc- l with 
tim. Goldob. 83. pl. z. Palch. 30 Eliz. Wrightman v. Chartman. jenclin S 
diviſtm, \ 


the Intereſt upon which the Covenant is founded or dependent be joint, the Covenant is alſo joint; but 
if the Intereſt be ſeveral the Covenant is ſeveral. Per Cur, Mo. 849. pl. 1154. Paſch. 14 Jac. B. K. 
Show. 8. Spencer v. Durant 8 P. 

Covenant in a Charter Party was between A. of the one Part, and B. and C. of the other Part, and 
que mlilet ecrimm an Action brought by A. againſt B. only was held good; for it being between them, 
and quemlibet eorum is joint and ſeveral of every Part, 2 Lev. 56. Trin. 24 Car. 2. B. R. Bolton v. 


16. Aſump/it by three, one dies the Survivors ſhall be charged, but if 
they are alive rhe Action ſhall be brought againſt them all. Noy. 135. 

Breereton & Ux. v. 

17. A. the Matter of a Ship, by Charter-Party indented, covenanted Palm. 397. 
with B. and C. to go a Voyage with Goods to Cales, and B. and C. jointly and S.C. and 
ſeverally covenanted with A. that if the Ship went the intended Voyage, ag _ 
A. thould have fo much for the Freight. A. brought Action of Covenant from ir only 
againſt B. only, and declared that B. did not pay; and it was objected Palm. men- 
that the Declaration ſhould be, that neither B. nor C. had paid. But per tions not any 
Cur. The Difference is, if the Action had been brought againſt B. and C. Judgment. 


then the Non- payment ſhould be alleged as to both; but when the Ac- Ca — 


tion is brought againſt one only, it is ſufficient to ſay that he has not lies againſt 
paid; and if any other had paid, the Defendant e to plead B. alone, 


it; and after Argument it was adjudged for the Plain at. 49. Trin. . 


2 Car. Couſtable v. Clobery. 3 
Poph. 161. 

8. C. Noy. 7 5. S. C. accordingly. A. and B. covenant to receive Rents due to C. and D. and 
covenant likewiſe that they and each of them would pay a Moiety thereof to each of them, viz. C. and D. 
C. alone brings Action againſt A. alone, and counts that neither the Defendant A. nor the other Cove- 
nantor, viz, B. had paid the Moiety to Plaintiff, It was objected that C. and D. ought to have join'd in 
the Action; bur adjudg'd that the Action is ſever'd by the ſubſequent Covenant, T the apparent Inten- 
tion of the Parties, but had it not been for that After-Covenant, the Action muſt have been joint. 8 
Mad, 166. Trin. 9 Geo. Lilly v. Hodges 

It was held in Caſe of Condition of a Bond that a Releaſe to one was alſo to the other Obligor; but Holt 
Ch. J. ſaid, they did not determine, that on Covenant, where the Joint Remedy failed, there could not be 
a ſeveral Remedy. 2 Salk. 574. in Caſe of Clayton v. Kinaſton. 


18. Where Merchants covenant jointly and ſeperately to pay according to 


the Quantity of their Wares, an Action ä may be brought againſt 
| one 


* 


— 
2 — 2 9 
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one alone; tor the Deed is ſeveral. Per Doderidge J. Poph. 16t. in Caſe 
ol Conſtable v. Clobery. b I 
S C, cited 19. Debt 'againft a 7oint- Leſſee for not ſetting out of Tithes, it was 
by pa 85 held that the Action does not lie; but becauſe it was found that he only 
A only occupied the Land, it was held that the Action well lay. Hutt. 121. 


Mich. 8 Car. Cole v. Wilkes. 


— 


Show. 79. 20. An Action ot Covenant . was brought on a Covenant in Law 
S. S. but hy the Word (Granted) in a Demiſe made by three Leſſors, A. B and C. 
5 A Per Holt Ch. J. chis Covenant, implied by Law, ought regularly to be 
appear. . joint. But per Cur. where one of the Leſſors (as in the principal Ca e) had 


x Salk. 137. actually done Wrong, by having enter'd on the Leſſee without the Aſſent of the 
l 1. S. C. others. The Covenantin Law ſhall not be taken to be joint, ſo as to charge 


8 the others with this perſonal Wrong of their Companion; tor the Innocent 


perſonal ought not to be puniſh'd with the Guilty. So as to ſuch Breach by En- 
Torr by one try of one, the Action is well brought againſt him alone; But as to 
does not ahn other Breaches, where there is no particular perſonal Tort done by one 


(nnd 163. more than another, the Covenant in Law is joint and not ſeveral, Carth. 
. 5 6 


Coleman v. 97. 98. Mich. I W. & M. in B. R. Coleman V. Sherwin. 
h 
4 ©. and S. P. accordingly by Gould, to which Holt Ch. J agreed. 


As in Debt 21. Where an Action is founded on a Tort done by ſeveral Perſons, tho? 
on the Statute jn one Capacity it may be either joint or ſeveral at the Election of the 
for mu wn Party, as in Treipals &c. Carth. 111i. Hill. 2& 3 W. & M. in B. R. 


WW T 
2 7 — ut in Cate ot Rich v. Pilkington. 

e Tithes, 
— tho' the Act ĩon is againſt three, and only one is found Guilty, and the other two acquitted, yet this 
does not abate the Action. Carth. 361. Mich. 7 W. 3. C. B. Baſtard v. Hancock. Where an Ac- 
tion is founded on a Jo merely, it is ſeverable in its Nature; Reſolved, Carth. 295. Hill, 5 W. & M. 
in 8. R. in Caſe of Child v. Sands. 

In ail Caſes where the Action is founded upon Matter Ex un ſi Contractu, it ovght to be joint againſt 
all Parties; ſaid ver Cur, to be a Rule in Law. Carth. 62. Trin. 1 W. & M. in Caſe of Boſon v. bs 
ford. 8. C. cited and S. P. per Cur. Carth. 295. Hill. 5 W. & M. in B. R. 


22. A. brought a Special Action on the Caſe for a falſe Return of a 
Mandamus, directed to the Ballift, Aldermen, and Burgeiles of R. and 
avers that the Delendant was an Alderman at that Time, and that it be- 
longed to him to ſwear the Plaintiff; bur ht he (the Detendant) in 
Nomine of the Bailiff, Aldermen, and Burgeſſes ot the ſaid Borough, cauſed 
a falſe Return to be made thereto, viz. &c. It was urged tor the Deten- 
dant, that it being by Conſent of fix other of the Corporation, the Action 
ought to be joint, and not ſeveral. Sed non allocacur, becauſe he could 
not prove that this Conſent was in a legal Council, or that others of the Cor- 
poration were ſummon*d thereto. Carth. 229. Paſch. 4& 5 W. & M. in 
B. R. Vaughan v. Lewis. 

23. Action on a joint Bond was brought againſt one, and a Verdict was 
for the Plaintiff; on Motion in Arreſt of Judgment, that tho? this might 
have been pleaded in Abatement, yer fince it appears on the Face of the 
Record that the Plaintiff had no Right againſt one alone, he cannot have 
Judgment. The Court was of Opinion that it did not appear of Record 
that the other ſign'd, feaPd, or deliver'd this Bond; but admitting that 
he /in d and ſcald it, yet if it appear d not that he deliver d it, it is the 
Bond ot Defendant alone tho” another is named in it with him; for it is 


not his Deed without the Delivery. 8 Mod. 242. Paſch. 10 Geo. Cloud v. 
Nicholſon, 


(E. d) Where 
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(E. d) Where for ſeveral Duties there ſhall be ſeveral 
Actions, or only one; and when to be brought. 


I. Ppeal of Death, the Defendant render d himſelf at the Exigent, and Br. Eſcape, 
A * eſcaped out of the Marſbalſea, and per omnes Juſticiarios pl. 51. cites 

Exigent de novo ſhali Ilue, and he was 1 Ward at two ſeveral Suits, and *: C. 

yet 7 omnes Juſtictarios the Marſhal was charged but of one Eſcape. 

Br. Eſcape, pl. 20. cites 26 Atl. 51. 

2. A Man cannot demand one intire Debt by Parcels, as to demand Par- Where Rent 

cel of 20 l. due by one Obligation, or of Rent payable at a Day by one Writ or ** reſerved 


Præcipe, and another Parcel by another Writ or Præcipe. Thel. Dig. 108. 1 


lib. 10. cap. 16. S. 6. cites Trin. 1 H. 5. 7. ter's 1 — is 


| a ſeveral 

Debt, and diſtinct Actions may be brought for each Qyarter's Rent, and ſo not like Debt brought for 
Part of the Money upon a Bond or Contract; and if there are ſeveral Quarters Rent due, an Action of 
Debt brought for the laſt Quarter's Rent only is good. 2 Vent. 129. Hill, i&2W.&M. in C. B. 
Welbie v. Philips. | | 

But where he demands only one Quarter, he muſt not ſhew that any more is due, as was done in * Baily 
and Offord's Caſe, without ſhe wing that he was ſatisfied of the Reſidue. 2 Vent. 129. in Caſe of Wel- 
bie v. Phillips. 
The Plaintiff brought ſeveral Actions for different Arrears of Rent upon the ſame Leaſe ; upon which 
the Defendant moved, that the Plaiatiff might join them in one. Reynolds J. ſaid, if there were ſeveral 
Actions upon different Notes, he thought the Court would make him join them in one; and the Court did 
ſo in the preſent Cale. Barnard. Rep. in B. R. 114. Hill. 2 Geo. 2. 1728. Jones v. Maſon. 

* Cro. C. 137. pl. 11. Mich. 4Car. B. R. in Caſe of Baily v. Hughes S. P. and this was held per Cur. 
to be an incurable Fault, | 


3. Treſpaſs was done by 2. Per Hank. the Plaintiff may have ſeveral 
Actions of Treſpaſs, and recover the intire Damages againſt each of them. 
Br. Treſpaſs, pl. 103. cites 14 H. 4. 21. | |; 
4. For Damage feaſant by ſeveral Horſes, the Owner of the Land may 
have a Several Action of Treſpaſs tor every Horſe; for every one of them 
did Treſpaſs. Cro. E. 8. pl. 6. Trin. 24 Eliz. C. B. per Manwood, in 
Tunbridge's Caſe. | 
5. A. in Conlideration of a Marriage of his Daughter to B.'s Son, A, is indebt- 
promiſed to give 700 /. and to pay 1004, every Near till all the Sum is paid; 349 B. in 


and it was held clearly, that a Several Action may be brought tor every ax lent. A. 
1001, Bur Cake Acting was brought tor all the "ay; before — Mn 
7 Years were our, Judgment was given againſt him; for if a Man be pay the ſaid 
bound in a Band ef 100 J. 0 pay 201. for ſo many Nears, he ſhall not have 4 #4 = 

Debt till che lait Year expired. Owen. 42. Hill. 30 Eliz. Hunt's Cafe, * — 


8 i cerwards 
alias Hunt v. Torney. A. makes De- 


ault of Pay- 
ment the firſt Month. The Plaintiff counts upon this Aſſumpſit, and that the Defendant has — 540 . 
the ſaid 4 1, nor any Part of it, to the Plaintiff's Damage of 61. The Defendant pleads Non Aſſumpſit; 
it is found againſt him, and Damages given to 41. and judged the Action lies, and affirmed in Error. 
The Jury in this Caſe, where the Action was brought before all the Months expired, after the Aſſump- 
fir, had an Elettwon either to find the whole Sum in Damages, or for the Time of Non-payment only; and if 
the Verdict be for the whole Sum, and a Judgment thereupon, this ſhall be a Bay in another Act ion 
upon the. ſaid Aſſumpfit, for Default of Payment of the ſaid 5's. any Month afterwards. In this Caſc 
'the Plaintiff may count for his Damage as it really is, and have a ew Action upon the Caſe upon every 
Default. The Plaintiff has his Election. It is otherwiſe in an Action of Debt upon a Contract, or a 
Bill to pay at ſeveral Days, where the Contract or Bill is for an intire Sum, diſtributed into ſeveral Pay- 
ments at ſeveral Times. In the principal Caſe, the Aſſumpſit is in the Nature of a Covenant Judged 
and affirmed in Error. Jenk. 333. pl. 68. Nota ex hoc, That where a Man brings ſuch an Action 
for Breach of an Aſſumpſit upon the firſt Day, it is beſt to count of Damages for the intire Debt; for 
he cannot have a new Action. Cro. J. 505. pl. 16. Mich 16 Jac. B. R. Beck with v. Nott, S. C 


6. It 


3 
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See Tit. 


MWaſte, (P. a) Jeaſes her Part to N. 


I. 11. 12. 


large. 


Brown] 82. 
Wherwood 
v. Shaw, 

S C. ruled 
accordingly. 
8 


n EEE 


6. It I covanant with you to bnild yoiu 20 Houſes, the Covenantee thall 
ſhall have a Several Action for each Detaulr; per Anderſon, Owen, 42. 
Hill. 30 lug, in Cate of Hunt v. Torney. a 

7. B. and C. Treſpaſſars, enter d nl occupied for Half a Year the 
Land ot A. and then A. re-enter'd and occupied for a Time. Atrerwards 
B. enter d again, and A. re-enter'd again, and B. enter d again, and held 
in. The Queſtion was it the Entries by A. were not ſuch an Interruption 
of the Treſpaſs that he ſhould be forced for every Treſpaſs to have ſeve- 
ral Actions. It was held that one Action with a Continuando would ſerve 
for all, and that it would well lie with a Continuando. And tho' the Jury 
might ſalely find both B. and C. guilty of the Treſpaſs, yer the beſt way 
would be to find C. guilty only of the firſt Entry. Cro. E. 182. pl. 2. 
Paſch. 32 Eliz. B. R. Willoughby and Sacheverel v. Sacheverel. 

8. A. and B. Coparceners ot a Houſe. A. leaſes her Part to M.-—B, 
M. and N. leaſe their Parts to J. S.——A. ſells 


C. more at her Reverſion to B. and then Waſte is committed. B. alone brought 


Action of Waſte. It was aſſigned for Error, becauſe one Action only 
was brought, there being ſeveral Demiſes by ſeveral Leſſors. But Gaw- 
dy and Popham held it well. Ow. 11. Mich. 33 & 34 Eliz. B. Ward- 
ford's Caſe. 

9. 1 do owe to A. B. 50 J. to be paid 10 l. at ſuch a Day, and fo at 
5 ſeveral Days 10 l. till 30 l. be paid, and for Payment whereof I bind 
me in ol. Penalty; atter all the 5 Days are paſs d, A. brought Debt for 
the 50 l. and per 3 Juſtices the Action lies; for it is a ſeveral Bill for 
the 50 l. and a Bill alſo for the 10 l. and he may have two Actions there- 
upon. But Walmſley J. held it to be one intire Bill, and cannot be ſaid 
to be ſeveral Bills, being all by one ſame Deed ; bur if he had wrote in 
one Deed, Be it known that 1 owe 10 l. and in cujus Rei Teſtimonium 
&c. and had repeated, Be it known alſo that I owe 10 l. in Cujus Rei 
Teſtimonium &c. and put his Seal thereto, this had been ſeveral Bills. 
Whereto the other Juſtices agretd, and ſaid that ſo it was here &c. Cro. 
E. 771. pl. 14. Trin. 42 Eliz. C. B. Anon. 

10. A. deliver'd 40 l. io B. to be deliver d to C. and B. to be divided be- 
tween them. U hey bring two ſeveral Actions of Debt for their reſpective 
20 l. Ad judged that this is well, and affirm'd in Error. Jenk. 263. 
Mich. 44 Eliz. C. B. W herinwood v. Shaw. 


Whorwood v. Shaw, S. C. * accordingly in C. B. and affirm'd in Error, — Mo. 667. pl. 914. 


Shaw v. Nor wood, S. C. acco 


accordingly. 


Brown]. 68. 
Hill 14 Jac. 
S. C. ac- 


ingly.———Ow. 127. S. C. accordingly..-—-Cro. E. 729. pl. 66. S. C. 


11. A Man may haye one Action of Debt upon ſeveral Obligations. 
Hob. 178. pl. 205. Andrews v. Delahay, | 


cordingiy. 8. C. cited Arg. 5 Mod, 213. —S. P. Arg. Cro. E. 62. 


(F.d) Where 
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(F. d) Where, for the ſame Fact or Thing, the ſame 
Perſon may have ſeveral Actions at the ſame Time 
againſt the ſame Defendant. 


1. Man brought Appeal of Mayhem and Action of Treſpaſs, and 

counted in the one and the other at one and the ſame Day and Place ; 
and the Mayhem was in the Arm, and was cut in the Head; and yet, per 
Cur. becaule he is to recover Damages twice, as here, for one and the ſame 
Treſpaſs, theretore he held him to the one, viz. to the Appeal, and was 
nontuited in the Treſpaſs; for it he had done otherwiſe, the one Writ 
and the other had abated, Br. Brief, pl. 3oꝶ. cites 41 Aff. 16. 

2 Bill of Debt was brought in C. B. upon Eſcape of a Man condemn'd 
in Account of 200 l. Kirton ſaid, rhe Plaintiff has a Bill in the Exche- 
quer of the ſame Debt againſt us, Judgment of rhe Bill; & non allocatur. 
Br. Brief, pl. 306. cites 41 Atl. 11, | 
3. If A. libels againſt B. for three Things by one Libel, B. may have one 
or more Prohibitions. Noy 131. Anon. 


(G. d) Joinder in Actions againſt ſeveral. Where one 
ſhall anſwer without the other. 


1. ER gue Servitia againſt 3, two appear'd, and were put to anſwer ; 
and yer the Writ and the Note ſuppoſed their Tenancy in com- 

mon. Br. Reſponder, pl. 46. cites 21 E. 3. 48. 

2. Replevin againſt 2, the one appear'd, and the other made Default; 
he who appear d may anſwer for both, and fave his Companion. Quod 
nota, Br. Reſponder, pl. 60. cites 21 E. 3. 20. 

3. ©uid Furis' Clamat againſt 2. The one appear'd, and the other not. 
He ſhall not anſwer without the other; bur *ris ſaid that the one may 
attorn alone; and he who appear'd, pleaded that he was Tenant of the 
Whole the Day of the Note levied, and was not permitted to anſwer 
without the other. Br. Reſponder, pl. 44. cites 38 E. 3 28. 

4. Luare Impedit ; at the Pone the Sheriff did not return the Writ, yet he 
iha!l anſwer well enough, becauſe he has Day by the Roll; Quod Nota. 
Br. Reſponder, pl. 45. cites 38 E. 3. 35. 

5. Waſte againſt 2, the one appeared at the grand Diſtreſs, and the other 
not, and therefore he who appeared was compelled ro anſwer alone; for The one 
the Proceſs is. determined againſt the other; Quod Nota bene. Br. Re- ſhall not an- 
ſponder, pl. 25. cites 39 E. 3. 15. ſwer with. 


out the 
Hanke, which Thirne agreed. Br. Reſponder, pl. 42. cites 14H. 3. 3 


7. 
6. Account againſt 2, who were adjudged to account, and Capias ad So it the oe 
Computandum awarded, and Proceſs till the Exigent, and the one was out- ri tor the 
lawed, and the other appeared, and becauſe the Proceſs is determined a- % 9; ble 


5 is th 
gainſt the one, the other was compell'd to anſwer alone. Br, Reſponder, Receipt Y 


pl. 5. cites 41 E. 3. 3. mr 
* Ota. 
Br. Reſpender, pl. 5. cites 41 E. z. 3. 


U 7. Note, 


| - . Actions ¶ Joinder. & 


— 


* 


— 


*Precipe quod 7. Note, that in * Praecipe quod reddat, or t Debr againſt ſeveral, 


gents mc which are joint Actions, there the one ſhall not anſwer without the o- 
an . 


"nomads thers, OT till the Proceſs be ended againſt the others, neither can be one 
Default, by confeſs the Action, nor plead in Bar againſt the other, nor take the intire Te- 
which grand nancy, nor plead ſeveral Tenancy by himſelf without the others. Br. Re- 


Cape iſſued, . 
na, u = ſponder, pl. 54. cites f 46 Aff. 13. 


peared, and B. not, and A. ſaid that B. had nothing in the Land the Day of the Writ purchaſed, and ten- 
der d bis Law of Non-ſummons; Perſey ſaid they were Tenants as the Writ ſuppoſed; Priſt; and the 
other econtra ; quære of this Plea _= the Deg ault ſaved. Br. Reſponder, pl. 55 cites 47 E. 3. 14. 

+ Debt againſt 2 upon Obligation, the one came, and the otber not, and he was not compell'd to anſwer, 
notwithſtanding that the Obligation <vas that each was bound in toto without the other, becauſe it was by a 
joint Precipe, and therefore he ſhall have idem dies by Mainpriſe, becauſe he came by the Capias and 
Proceſs againſt the other; Quod Nota Br. Reſponder, pl. 6. cites 48 K. 3.1. 


+ All the Editions of Brooke are as here, viz. 46 Aſſ. 13. but there is no ſuch Plea in that Year, nor 
do I obſerve S. P. in that Year. 


Quare Im- 8. Contra in Treſpaſs &c. * ſeveral which is ſeveral in itſelf, and in 
be dit againſi Ouare Impedit againſt ſeveral where ſome appear and plead to the Iſſue 
OED betore the others appear, and Proceſs iſſued againſt them who made 
3 — Default, returnable with the Venire facias; Quod Nota bene. Br. Re- 


at the Diſ- ſponder, pl. 54. cites * 46 Aſſ. 13. 


treſs, and 


ſaid that the P-ne rs not ſerved againſt the Incumbent, and yet becauſe they a d they were compell'd 
to anſwer, Br. Reſponder, pl. 16.cites 9 H. 5. 3. and 3 H. 6. 7. accordingly. 
*Sce at pl. ſupra. 4 


9. It was faid, that in real Adt ions againſt 2 or more, the one ſhall not 
anſwer Without the other, or till the Proceſs be determined againſt the 
others. Br. Reſponder, pl. 59. cites 46 E. 3. 23. 
Debt againſ® 10. Debt was brought againſt 5 upon Obligation, and 2 appeared, and 
2, Procels Proceſs continued againſt 3 till the Exigent, and the 2 pleaded to Iſſue, and it 
2328 was upon Obligation wherem every one was bound in the whole, but it was 
was outlawy'd, Upon 2 joint Præcipe, and therefore atter the Iſſue was rejected, and the 
the other Jury diſcharged, and idem dies given to them l the Exigent be returned, 
anſwer d for the two ought not to have anſwer'd without the others; Quod Nota; 
_ forthe Bur it ſeems, that if the 3 had been outlaw*d, ſo that the Proceſs had been 
phe 6 determin'd, the 2 mig ht might have anſwer d. Br. Reſponder, pl. y. cites 
other is de 48 E 5. 21. 
termined. 


Br. Reſponder, pl. 13. cites 12 H. 4. 18. 


Soin Writ 11. In Dower the Tenant vouch'd the Heir in the Cuſtody of 3 Guardians 
ww SY quia intra #tatem, and upon Proceſs the one of the Guardians [ ar d,] 
eee 4. and the others not, he ſhal l not be compel ld to anſwer, but have 
Br Reſpon- idem dies upon Proceſs againſt the others 7i/} the others appear, or that the 
der, pl . Proceſs be ended; but quzre where there are ſeveral Guardians, and by ſe- 
2 49 E. 3. veral Jitles, if the one cannot enter into the Warranty for his Portion, 
becauſe not adjudged. Br. Reſponder, pl. 41. cites 48 E. 3. 5. 
12. A Man was outlaw'd at the Suit of 2 Executors, and got Charter 
Pardon, and ſued Sci. fa. againſt them, and the one appeared, and the other 
not, and he who appeared was compelFd to anſwer alone. Br. Reſpon- 
der, pl. 39. cites 3 H. 4. 10. 
13. Treſpaſs againſt 2, the one caſ Superſedeas of Privilege of the Chan- 
cery which is allow'd, quære it the other ſhall anſwer; tor it is ſaid 
there, that where the one cats Protection the other ſhall anſwer. and che 
ſame it ſeems here, and Brook ſays it ſeems that both ſhall anſwer, be- 
| cauſe it was purchas'd jointly. Br. Reſponder, pl. 14. cites 14H. 4. 21. 
Br. Charters 14. Where Detinue of Charters was brought again 4 Executors, and 3 
de terre, Pl. appeared at the Diſtreſs, and the gth was return d Nihil, and made De- 
H. 4 23,24 fault, and the 3 were compelled to anſwer againſt the Opinion of ſeveral. 
27. & 21 H. Br. Reſponder, pl. 15. cites 14 H. 4 


6. 1. 15. Ward 


_ + 223 2 
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15. Ward againſt 3, and at the grand Diſtreſs the one appear d and the 
others not, and the Plaintiff pray d Diſtreſs with Proclamation againſt 
them; Per Hank. you ſhall not have it; tor the one ffiall not anſwer 
without the other, nor the Body ot the Ward cannot be divided. Br. 
Reiponder, pl. 42. cites 14 H. 4. 37. 
16. So by him in Writ of Meſne ain 3, which Thirn agreed, and fo 
it ſeems that he thall have only Diſtreſs infinite as at Common Law. Ibid. 
17. Where the Add ion was founded on the Tort of the Defendants, as in Se in Treſ- 
Conſpiracy againit 2, the one appear'd and the other not, he ſhall an- 3 aps 


ſwer alone, and 1hall not ſtay the 9 his Companion; for the Tort tachment up- 


of the one is not the Tort of the other. Br. Reſponder, pl. 63. on 8 
C. . 
Reſponder, pl. 63. ; 


(H. d) Where ſeveral Defendants may join or ſever in 
Pleas to the Writ, 


1. IN Debt apainſt two upon an Obligation, the one Defendant pleaded 

that the Plaintiff vas Covert Baron the Day of the Writ purchas'd, 
and the other conf /s'd the Deed, upon which the Plaintiff recovered the 
Moiety of the Debt againſt him. Thel. Dig. 214. lib. 15. cap. 2. S. 13. 
cites It. 4 E. 2. Eſtoppel 229. 

2. In Dower againſt A. and B. B. pleaded that he held Parcel of the Tene- 
ments as Guardian, by reaſon of the Nonage of A. who is within Age 
&c. judgment ot the Writ, not named Guardian &c. And A. pleaded 
that he and B. held all in common, except the ſame Parcel ; and he pleaded 
the ſame Plea to the Writ that B. had pleaded, and were received. Thel. 
Dig. 213. lib. 15. cap. 2. S. 1. cites Trin. 11 E. 3. Brief 475. 

3. In Writ againſt W. and Margaret his Feme, and one Margaret Meux, 
Margaret who was named as Feme, ſaid that ſhe is the ſame Perſon who 
is named Margaret Meux, and that ſhe is Sole * udgment of the Writ; 
and the Baron for him and for Margaret pleaded Not Guilty, but the would 
not paſs this Plea; upon which Iſſue was taken that ſhe was Covert. 
Thel. Dig. 213: lib. 15. cap. 2. S. 2. cites Trin. 14 E. 3. Brief 281. 

4. In Writ againit 2, the one may plead Tenancy in Common to the Writ, 
and the other may plead to the Action, and the Demandant ſhall reply to 
both. Thel. Dig. 213. lib. 15. cap. 2. S. 3. cites Paſch. 17 E. 3. 24. | 

5. In Writ againſt ſjeveral, if the one demands the View, the others can- 
not plead Miſnomer of the Vill in Abatement of the Writ. Thel. Dig. 
213. lib. 15. cap. 2. S. 4. cites Hill. 21 E. 3. 10. 

6. But it the one pleads to the Writ, and the others to the Count, they 
ſhall be compell'd to join &c. Thel. Dig. 213. lib. 15. cap. 2. S. 4. Cites 
Paſch. 42 E. 3. 17. | 

5. But in Writ of Entry the one may fal/ify the Entry, and the other may 
plead in Bar. Ibid. 

8. In Treſpaſs againſt ſeveral, if the Plaintiff counts againſt the one who 
appears where the other makes Default, and after he counts againſt ano- 
ther, when he appears the one ſball not take Exception to the Count againſt 
his Companion, tho' they are join'd in Action. Br. Joinder in Action, pl. 
91. cites 46 E. 3. 26. ; 

9. In Formedon againſt z, the one took the intire Tenancy, abſque hoc &cc. 
and pleaded Omiſſion of one in the Deſcent, in Abatement ot the W ric &c. 


and the others ſaid that they are Tenants, as is ſuppoſed by the Writ, had 
i ple c 


„ Actions Joinder.] 


3 — 


pleaded the ſume Plea to the Writ &c. and the Demandant replied to both. 
Tnel. Dig. 214. lib. 15. cap. 2. S. 12. cites Mich. 2 R. 2. Eſtoppel 
210. 8 N A £1 

10. In Writ again/? the Lord and his Villein, where the Lord has not 
Serfan of the Land, ii they vary in Plea, the Plea of the Lord ſhall be 
received. But otherwile it is of the Tenant in Fact, and the Parnour of 
the Profits in Aſſiſe; tor there the Plea of the Tenant ſhall be received. 
Thel. Dig. 213. lib. 15 cap. 2. S. 5. cites Mich. 21 R. 2. Brief 188. 

11. In Writ againſt 2, the one pleaded Outlawry in one of the Deman- 
dants, and the other took the intire Tenancy, and pleaded to the Action, and 
were received. But if both take the Tenancy according to the Writ, there 
they /-all join in Dilatories. Thel. Dig. 213. lib. 15. cap. 2. 8. J. cites 
Mich. 18 H. 6. 20. 

12. In Writ againſt 2, the one pleaded Parcenary with one E. not named, 
in Abatement ot the Writ, and the other ſaid to the Writ, that he had no- 
thing in the Tenements, but only as Baron in Right of the ſaid E. his Feme, 
who 1s in full Life, not named &c. and were received to the two Pleas. 
Thel Dig. 213. lib. 15. cap. 2. S. 8. cites Mich, 22 H. 6. 19. without 
pleading each tor that which to him belongs. 

13. In Debt againſt Executors one may plead Outlawry or Excommuni- 
cation in the Plaintiti, and zhe other other Plea, Thel. Dig. 213. lib. 15. 
cap. 2. S. 9. cites it as ſaid Paſch. J E. 4. 8. 

In Treſpas 14. Jreſpaſs of Battery againſt 2, who pleaded jointly of the Aſſault of the 
of Battery Tait, in their Defence It was moved, that they ſhall not join in Plea; 
E {or ther Matter 1s ſeveral in itſelf; bur it was agreed that it was a 
:aftifics of good Plea, and that they may join in the Plea, Br. Treſpaſs, pl. 324. 
the Aſſault CITES 12 E. 4. 6. 
" the Plain- | 

2 the other the like, and a good Anſwer. Br. Treſpaſs, pl. 427. cites 11 H. 7. 6. 7. Per Keble, 
Huſley, and Brian. Ne 


15. So to ſay that they were Servants to N upon whom the Plaintiff 
made an Aſſault, and they in Defence of their Maſter beat him. Br. 
Treſpaſs, pl. 324. cires 12 E. 4. 6. 
16. So where 2 jute s for arreſting a Man by joint Warrant. Br. Treſ- 
paſs, pl. 324. cites 12 E. 4. 6. 4 5 

17. In Scire Facias by three out of a Recovery had by four, of whom one 

was Dead before the Scire Facias purchaſed againſt two. The one of the De- 

fendants pleaded the Death of one of the three, and the other pleaded that the 

four were in full Life &c. and durſt not demur, but were adviſed to join 

in Plea. Thel. Dig. 213. lib. 15. cap. 2. S. 10. cites Mich. J H. 1.6. 

In Treſpaſs 18. Treſpaſs againſt 2 of Graſs ſpol d, they ſaid ſeparately that the Lord 
of 2 Horſes of D. had Common there for his Tenants at Will, by which the one Tenant at 
7 S Will put in his Cattle, and the other as Tenant at Will to the ſaid D. put in 
Hi. one and thus Cattle; and a good Plea, per Keble, Brian, and Huſſey; for it is al} 
the other for one Tre/paſs. But Jay contra, inaſmuch as the one does not juſtify for 


_ Ho. the Cattle of the other, and the other for his Cattle the like. Br. Treſ- 


plead ano- Pais, pl. 427. cites 11 H. J. 6. 7. 

ther Plea of \ 

the Horſe which he did not take ; for this Treſpaſs is of ſeveral Things, N of Graſs ſpoil'd as a- 

bove ; for this is one Treſpaſs in itſelf, Per Keble, Hufley and Brian, to which Fairfax agreed. Br. 

Treſpaſs, pl. 427. cites 11 H. 7.6. 7. : 
Where Treſpaſs is brought againſt ſeveral for breaking a Cloſe, and cvery one of them bas Common there, 

in this Caſe they ought to juſtify ſeverally, and not jointly, and if one juſtifies as their Servant, this ought to 

be ſeverally, and not jointly. Br. Juſtification, pl. 8. cites 15 Hf. 7. 10. Br. Double, pl. 59. 

cites S. C. | 


19. In 


1 
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19. In Treſpaſs, if the one juftiftes for a Way for himſelf, and tori” ® if che one 
or a Way there for himſelf, this is a good Anſwer, per Fairfax. Br, Treſ- Pleads gh 


paſs, pl. 427- CItes 11 H. 7. 6. 7. : himſelf, and 


the other a 


Licence for himſelf. Per Fairfax, Br. Treſpaſs, pl. 427. cites 11 H. 5. 6. 7. 


20. If A. brings Treſpaſs againſt B. Li Goods carried away, and B. ſays 
that the Property was in C. who made D. his Executor, and aied, and the 

Ordinary ſequeſter d and committed the Adminiftration to A. and A admini- 

ſter d, and after D. proved the Will, and adminiſter d; LE &c. This 

is a good Plea withoat making Title to B. And the ſame in Debt by Ex- 

ecuror, to fay that the Teſtator died outlaw'd, without making Title. 

Br. Treſpaſs, pl. 347. cites 21 E. 4. 5. per Brian Ch. ]. 

21, Where a Man ies in Treſpaſs for Diftreſs for Rent, which he But ſee 39 
recover d of a Stranger iſſuing out of the ſame Land, it is no good Fuſtifica- H. 6, there- 
tion to plead the Recovery only, but ought to ſhew Title alſo ; for it he has eB by 
no Title the Ter-tenant, who is a Stranger, is not bound by it. Per ry is in * 
Moyle and Billing. Br. Judgment, pl. J. cites 35 H. 6. 10. bete 

| 53 f an mm 


onght to be alleged, and not the Recovery only. Ibid, 


For more of Actions in General, See Acconnt, Conſpiracy, Covenant 
Ocbt, Oetinue, and other proper Titles. N 5 


Additions. 
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(A) By the Common Law and Statute of H. 5. 


13.6 Raains that every * original Writ of Actions Perſonals, Ap- It was ſuffi- 

cap. 5. peals and ſudict meats, and in which the Exicent Ma be a- 33 

warded in the Names of the Defendants in ſuch Writs Original, Appeals and of the Sta. 

Indiftments Fr es | | tute of 1 H. 
5. 5. that 


every Perſon ſhould be ſued by Writ by his Name of Baptiſm and Surname, or his Name of Dignity, or 
by bot h with the Name of P.aptiſm, or by Name of Baptiſm and other Words equivalent to the Surname, As 
ſuch a one the Feme of her Baron, ſuch a one Son er Daughter of their Father, ſuch a one Commoign of his 
Abbot &c. And ſometimes he muſt add his Name of Office or Miniftry ; and ſometimes to put other Di- 
verſities of Age, or of the Place where there were divers of the ſame Name and Surname. Thel. Dig. 
49. lib, 6. cap 1. S. 2. S. P. But if he had a Name of inferior Dienity (as Knijebt, or Bannaret) he 
ought to be named by his Chriſtian and Surname, and by the Addition of his Name of Dignity, by the 
Common Law, which is implied in theſe Words (viz. in the Names of the Defendants.) 2 Inft. 
666 | | PP 

The Mithief at Common Law was that one was oftentimes outlaw*'d for another; and therefore this 
Statute was made that it might appear that he was the Party ſued ; but if the Party appears and plead:, 
he Buy that he is the Party; Per tor. Cur. 2 Roll Rep. 225. Hill. 18 Jac. B. R. 2 Inſt, 670; 
S. P. | 

Lord Coke ſays, that for any thing: that he had read, and remember'd in the Reign of H. 4. or ever 
before, Gentlemen of Name or Blood had very rarely the Addition of Gereroſus, or Armiger, as of a 
State or Degree; but were diſtinſtui i'd from N e who ſerve by the Plow, by their Service, v 7. 


fo: To 


4 * . 


. 
{| 


- 
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forinſecum ſervitiam, but in the Reign of H. 5. and ever ſince they have had the Addition of Gen- 
tlemen, or Eſquires, and the Reaſon thereof is the Statute of 1 H,5. 2 Inft. 595. 

This Statutc binds the King as to «at: Indiftment &c. Br, Additions, pl. 50. cires 5 E. 4. 32 
* See (13) N 


Names of Additions ſpall le made of their ¶ Eſtate or Degree, or * Miſtery, and of the 


2 + Towns or Hamlets, or Places and Counties, of which they were or be, or in 


Knight + Ser- which they be or were converſant ; 

jeant at Law 

&c. are contain'd within this Word, Degree ; for it ſeems that Gradus contains Statum in it ſelf, and not 
e contra, And the Eſtate of a Man is as Gentleman, Eſquire, Yeoman, Widow, Single Woman, and 
the like. Ard the Art or Craft of a Man is his Miſtery, by the Lord Brooke in his Abridgment of the 
Caſe of 14 H. 6. 15. Thel. Dig. lib. 6. cap. 15. S. 9. : 

+ For the Writ by which he is called, is, viz. Statum & Gradum Servientis ad Legem Suſcepturus. 
Br. Noſme, pl. 33. cites 8. C. | 

The Words || (State) and (Degree) in legal Urderſtanding are of one Signification, and extend to Per- 
ſons of Nobility of Dignity, and under the Degree of Nobility and Dignity, as Yeoman &c. and as 
well to the Clergy as to the Temporalty, and to Graduates and Degrees in Univerſities in any Kind of 
Profeſſion. And (Deg ee) is applied to all, as well Women as Men. 2 Inft. 666. 

Some are Names of Hignities, as Knights of all Sorts, and Baronets ; and ſome of Worſhip, as Eſquires 
and Gentlemen, 2 Inſt 666. Names of Dię nities are Marks of Diſtiyction impoſed by publick Au- 
thority, and they gy” make the very Name of the Perſon to whom they are ord, but Names of Wor- 
ſhip, ſuch as Eſquire, Gentleman, and Yeoman, fince they are only Names of Diſtinction given in po- 

ular Uſe, not given by the public Authority of the ſupreme Power, the Law does not account them 
| vena of the N.me, and ſo they were not neceſſary at Common Law, in Declarations and Plead- 
ings. G. Hiſt. of 5. 190, 191. But by this Statute the Name of Worſhip was made equally ne- 
ceſſary in perſonal Actions, Appeals, and Indictments, as the Name of Dignity was before; bur it does 
not extend to the Names of the Plaintiffs ; for they were in no Miſchief or Danger ot being miſtaken. G. 
Hiſt, of C. B 193, x 

In Quare Impedit, it was adjudg'd that Provoſt, Abbot and Prior, are Names of Dignity, quod quere of 
Fong for it ſe:ms to be a Name of Office, as Parſon, Archdeacon &c. and yet he ought to be named by 
this Name u hen ary thing is in Dem :nd belonging to it, Br. Noſme, pl. 25. cites 24 E. z. 

Maſter of an Hoſpital is a Name of Dignity. "Thel. Dig. 50 pl. 6 cap 3. S. 3. cites Hill, 2 E. 3. 47. 

Gentleman, or Eſquire, is no Name of Dignity but of Horſoip. Thel. Dig. 50. lib. 6. cap. 3. S. g. cites 
14 H. 6. 15. d. P. bur Azight is a Name of Dignity. Thel. Dig. 57. lib. 6. cap. 15. S. 6. cites 14 
H. 6. 15. per Newton, and ſays ſce 5 E. 4. 33. accordingly, 

* It ſecms that a Miſterj is the Crajt or Occupation ty which a Man gets his Living; tor Husbandman 
and Labourer, are good Additions, and therefore Miſtcries, For the Statute is that he ſhall be named of 
his Eſtate, Degree, or Miſtery, and Miller is no Eſtate, as Gent. Yeomen, Eſquire &c. nor is it an 
Degree, for Gradus eſt quaſi Dignitas, and therefore it is a Miſtery, and the ſame it ſeems of a Shepherd, Br. 
Addirions, pl. 39. cites 22 Hf. 6, 53. 

Miſtery a large Word, and includes all lawful Arts, Trades, and Occupations, 2 Inſt. 668. 

Sce (H) 


See (M) And if the Proceſs upon the ſaid Original Writs, Appeals or Indifments, 


33 in the which the ſaid Additions be omitted, any Outlawries be pronounced, that 
(G. b "1 they be void, fruſtrate, and holden for none; 

18, and the 

Notes there. See Tit. Error (D) 


Debs againſt And that before the Outlawries pronounced, the ſaid Writs and Indiff- 
» Os ren 


7 York, he ; 75 ſhall be abated by the Exception of the Party, wherein the ſame the ſaid 

pleaded to the itions be omitted, 

Iſſue, which | | 

— againſt him by Niſi Prius, returnable 1 0 Mich. and the Defendant pleaded in Arreſt of Judgment, 
cauſe he oxght to be named of <hat Vill he is, tor Citizen of York may dwell at B. And by Judgment 

the Plaintiff recover'd, becauſe the Statute is that the Writ ſhall abate by Exception of the Party, and he 

did not take Exception; but if be was outlaw'd, it was a good Exception ; contra here, becauſe he ap- 


pear'd and pleaded other Matter, and did not take Exception ; quod nota, Br. Additions, pl. 13. cites 
35 H. 6. 12.—8. P. 2 Inſt. 670. 


If the Addi- Provided always, that tho* the ſaid Writs of Additions Perſonals be not 
con oy; according to the Records and Deeds, by the Surpluſage of the Additions 2 | 
this AQ had Jad, that for that Cauſe they be nat abated. And that the Clerks of the Chan- 

varied from cery, under whoſe Names ſuch Writs ſball go forth written, ſball not leave 
the Record ont or make Omiſſion of the ſaid Additions as is aforeſaid, upon Pain to be pu- 


niſb d. 
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11605 end to make a Fine to the King by the Diſcretion of the Chan- 70 denz 2 


| } oin'd b 
Act of Parliament to be contain'd in the Writ &c ſuch Variance ſhould not have abated this Writ, 
cho' this Clauſe had been omitted; but an Act of Parliament cannot be made too plain, 2 Inſt 270. 


— 


(B) Given or neceſſary, in what Caſes. 


1. IN Allie, if the Diſſeiſin be found with Force and Arms, Capias 2 Inſt. 665. 
and Exigent lies for the King pro Fine, and no Addition is requi- S. P. Sites 


ſite; for it is a real Writ. Thel. Dig. 57. lib. 6. Cap. 16. S. 2. Cites 9 Aſſ. * * 


. 9 E. 3. 449. Paſch. 7 H. 4. 39. tions where 


| P 
Outlacury lies, the Name and Surname of the Defendant, and the Addition of his Fnality or __— 


the Place of his Habitation then, or lately, ough: to be in the Original Writ; otherwiſe the Writ ſhall 
abare, And an Outlawry upon ſuch faulty Writ is reverſible. And the Addition ought to be as above, 
before any Alias Dictus; tor the Alias Dictus is only Reputation, and is not the Truth. Per the Juſtices 
of both Benches. Jenk. 119 pl. 44. cites 4 E. 4. 10. 


* 

2. Eftrepement upon Writ of Entry at Common Law, the Writ of Eſtrepe- 
ment was F. B. of K. the Younger, and the Writ of Entry was F. B. of K. 
only, without Addition, and the Defendant pleaded this to the Writ, that 
the Wiit of Entry is brought againſt J. B. ot K. only, abſque hoc that 
there is any ſuch Writ againſt J B. of K. the Younger; and becauſe Pro- 
cess of Outl wry does not lie in this Action, therefore, per Cur. this Plea 
is not to the Purpoſe 3; Quod nora ; But it was agreed there, that where 
the Party appears by Guardian, he ſhall have Plea contra to the Warrant 
atcer that the Guardian is admitted, per Cur. Contra of Attorneys ; for this 
is the Act of the Party himſelf. And after he ſaid that where he is ſup- 
poled to be of K. he is, and was the Day of the Writ purchaſed of H. 
and not of K. Judgment ot the Writ, & non allocatur, for the Reaſon 
aforeſaid. Br. Additions, pl. 2. cites 3 H. 6. 16. 

3. Note that where Plaint of Replevin is removed out of C. B. by Writ of S. P. Br. Ad- 
Recordare, there the Party may be outlaw'd without Error, tho? it be ditions, pl. 
not named of what County, Jill, Miftery, or Degree he be, tor the Statute 45; es 


thereot is only i InditFments and Suits by Writ, and not Suits by Plaint. 1 8 
Br. Additions, pl. 4. cites 3 H. 6. 30. Thel. Dig. 
57. lid. 6. 


cap. 16. S. 2 cires ſame Caſes.—2 Inſt. 665. S. . —8. P. Br. Exigent, pl. 4. cites S. C. But contra 
in Writ of Debt &c. which is by Writ and not by Plaint. So if Recerdare or Pone is ſued to remove 
Piuint in Replevin out of a Baſe Court into C. 8. the Writ is good, tho' it has no Vill nor Addition of 
the Detendant, for the Writ is warranted by the Plaint, and ſhall agree with the Plaint, and Exigent 
will lic thereupon, Per ſure and Newton. Br, Exigent, pl. 39. cites 14 H. 6. 21. 


4. It was agreed that in Premunire Addition ought to be given; for Br 2 
he may have Proceſs by Proclamation as well as by Exigent; and e 
therefore becauſe Exigent may be awarded Addition ſhall be given. Br. 
Additions, pl. 41. cites 9 E. 4. 2. | 

5. In Debt, a Man may have Capias in infinitum, and yet Addition 
ought to be torgiven ; tor he may have Exigent if he will. Ibid, 

6. Note, that Mainpernor need not have Addition, tor Name and Sur- Thel. Dig. 


name ſuffices, and yet Exigent lies, and he ſhall be ourlawed for the 5”: lib. 6. 


Non-appearance of the Party, becauſe he took ic upon himſelt. Br. Exi- Site, * 8 F 
gent, pl. 49. Cites 10 E. 4. 16. and Paſch, 
| TT 0 - ae - 
| », It 
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Br: Kalgen, J. II Fx/gent be awarded upon Hithernam he ſhall not have Addition, 
pl go. cities unleſs Addition were in the Plaint, for they cannot vary from the Origi- 
NI ol. 65. val, and the Statute ſteaks of Writs and not of Plaints. Br. Additions, pl. 
eiten 14 37. cites 18 E. 4. 9 ' | 


Thel. Dig. . 
57. lib 6. cap. 16 S. 3. cites S. C 


— — 


S. P. Br. 8. In Appeal note for Law, that if a Man recovers againſt F. S. Teoman, 


; ne 6 where he is a Gentleman, and enters, the Recovery is good, and the 


= Aqdaiti. Addition void; for it is given where the Law does not require Addition ; 


ons, pl. 38 Contra of Dignity, for this is Parcel of his Name. Br. Judgment, pl. 
cites 21 E.4. 84, Cites 21 E. 4.72, | 


71. So where : 2 
be ae to J 8. Yeoman, who is Gent. for where Addition is given where it need not by the Law, 


and which is not any Dignity, it is void. 


8. P. forthe 9. Reſcous returned againſt F. S. is a good Return, tho* no Addition 


122 of of J. S. be returned. Br. Additions, pl. 67. cites 13 H. J. 21. 
ſpeaks only of Writs or io inal inwhich Proceſs of Outlawry lies to have Addition. Br. Additions, pl. 49. cites 
10 E. 4. 16 S. P. Ibid. pl. 65. cites 10 E. 4. 15. Thel. Dig. 57. lib. 6. cap. 16. S. 4. cites 
S. C. and Paſch. 13 H. : 21. | | 

And if he be returned of B. and the Defendant ſays that there were Over B. and Nether B. and none 
without Addition in this County, it is no Plea by the Opinion of the Court. Br. Addition, pl. 67. cites 
13 H. 7. 21. 2 Iaſt. 665. S. P. and cites S. C. and 10 E. 4. 16. and 10 H. 7. 21. | 


10. An Indict ment of one indicted for refuſing to ſerve in the Office of a 
Headborough was quaih'd, becauſe it did not thew that he was choſen ro 
the Oifice, and becauſe the Party indicted wanted an Addition. Sty. 
394. Mich. 1653. B. R. Anon. | 

11. In all Actions ot Treſpaſs, and other Actions ſued by Original 
where the Cauſe of Action is alleged to be Vi & Arms, or againſt the 
Peace of the King, a true Addition of Degree, Quality or Mittery, and 
the true and certain Place of the Abode ot every Deſendant muſt be put 
in at the Peril of the Plainciit's Attorney. L P. R. 35. cices 15 Car. 
2. per Cur. and favs the Reafon of making this Order was, that before 
the Act which was made tor the taking away of Fines tor Capiaturs, 
the Clerks of the Crowu- Office uſed to take from the Judgment Rolls 
all rhe Judgments which were entered with a Capiatur, and then they 
did thereupon tue out Proceſs of Outlawry ; and becaule, it the Addition 
was not there, they could not tell certainly who was the Detendant, 
nor where he lived. | 

12. There ought to be inſerted into all Afidavits, the Additions and 
Habitations of the Parties who make them, L. P. R. 35. cites Mich. 15 
Car. 2. per Cur. 

13. A Suit was by Bill againſt T. P. Eſq; it is no Plea in Abatement 
that the Detendant is a Gentleman, and not an Eſquire, becauſe the Suit 
being by Bill the Addition was only a Deſcription of the Perſon, and 
common Reputation is ſufficient tor it. But ir ſhould be otherwiſe upon 
Original, on which Proceſs of Outlawry lies; becauſe the Statute of H. 
$. requires an Addition in ſuch Cafe; Per Holt Ch. J. and Judgment 
that Defendant anſwer over. 2 Ld. Raym. Rep. 849. Mich. 1 Anne 
B. R. Bennet v. Purcel. | 

14. 27 Eliz, cap. J. S. 2. No Sheriff or other Perſon ſhall return any 
Juror dwelling out of any Liberty, without the Addition of the Place of 
his Abode at the Time of the Return, or within one Near next before, or ſome 
ot her Addition by which the Party may be known ; nor any Juror within 
any Liberty, with other Addition than fhall be delivered to him by the Bai- 
liff of the Liberty; nor any Bailiff of Liberty ſhall return any Furor, or deli- 
ver to the Sheriff the Names of any Perſons to be returned, without the Addi- 

| tion 
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tron of the Place of Abode Sc. aud no Extract of Iſſues againſt any Juror 
ſhall be delivered out without ſuch Addition as is put in the original Panel or 
Tales wherein ſuch Furor ſpall be returned; and no Under-Sheriff, Bailiff, 
or other Perſon, ſhall levy any I {ſues of any other Perſons than of ſuch as ty 
the ſaid Eftreat us of right charged with the ſaid Iſſues, upon Pain that every 
Clerk that ſhall write or dei ver any ſuch Eflreat, and every other Perſon di- 
fending contrary to this At, ſpall forfeit to the Queen five Marks, and to 
the Party grieved five Marks. 
15. In a Homrne Replegiando the want of Addition in the Pluries of the 6 Mod. $4. 

Place was pleaded in Abatement, and upon Demurrer it was adjudg'd, S. C. 

that the original Replevin in this Caſe ig Vicontiel, and theretore needs no = 
Addition within the Stat. of 1H. $5. and where the firſt is without Additi- 

on it cannot be neceſſary in the ſecond; but the ſecond would thereby be 

viciared. 1Salk. 5. pl. 13. Mich. 2 Ann, B. R. Banbury (Earl of) v. Wood. 


— 
» 


(C) Good: And given. How, as to 


NXALY 
Clergymen. 


1. } T was held that Writ of Treſpaſs lies againſt a Dean, without nam- 
ing bim Deau; but otherwile it is if Land be demanded againſt him. 

Thel. Dig. 50. lib. 6. cap. 3. S. 1. cites Paſch. 5 E. 2. Brief 80. 

2. One thall not be ſued by Name of Bop before that he be conſecrated, 
but by Name ot ſuch a one elect. Thel. Dig. 50. lib. 6. cap. 3. S. 1. cites 
Paſch. 5 E. 2. Briet 80. 

3. Treſpaſs againſt N. P. the Defendant demanded Judgment of the 
Wrir, becaulc he is a Prieſt, not named Clerk; Per Thirn, every Prieſt 
is aut a Clerk, by which he ſaid that he was Parſon of B. not named Par- 
ſon; & non allocatur ; but the Defendant was compell'd to anſwer, per 
Cur, Br. Additions, pl. 20. cites 11 H. 4. 40. 

4 It a Bij5cp or an Abbor be depoſelt he loſes his Name of Dignity, So in the 
and is not Bithop nor Abbot after, by the Opinion of Paſton. Thel. Dig. Caſe of By. 


36. lib. 3. cap. 3. S. 16. cites Mich. 21 H. 6. 3. ogg nl 


| rivation he 
was named Theologie Doctor & in ſacris Ordinibus conſtitutus and was held a good Addition 6 an Indict- 
ment. Jenk. 228. pl. 93. Biſhop Bonner's Caſe.—Dofor is no Addition, tho'he be Doctor in Divinity, but 
the Word Clerk is ſufficient Addition. Jenk 223. pl. 79. Thel. Dig. 57. lib. 6. cap. 15. S. 15. 
Cites it as held, that a Man may ſue a Doctor of Divinity by the Addition ot Clerk. It ſeems that 
Doctor is ro Name of Dignity. Br. Noſme, pl. 5. cites 35 H. 6. 55. | 


5. Archazacon'is no Name of Dignity. Thel. Dig. 36. lib. 3. cap. 3. In Bill of 
S. 17. cites Mich. 27 H. 6. 5. and that fo agrees that he need not name 5 ain F.C 
him Archdeacon, Paſch. & Trin. 25 E. 3. lol. 41. 44. 2 a 

leaded to 


the Bill, becauſe he vas an Archdeacen, not named Archdeacon, Judgment of the Bill; & non allo- 
catur ; for it is no Name of Dignity. Br. Noſme, pl. 4. cites 27 H. 6. 5. & P. 25 E. 3. 41. 


6. It was agreed, that Biſhop of D. in Ireland is a good Addition. 
Thel. Dig. 57. lib. 6. cap. 15. S. 8. cites 22 E. 4. 13. | 
Nobility. 
7. If a Man be an Earl in England, and a Duke in France, he may be 
ſued in England by Name of Earl only. Thel. Dig. 36. lib. 3. cap. 3. 
S. J. cites Paſch. 11 E, 3. Brief 473. and Trin. 20 E. 4 6. agreeing, 
where it was faid that if Writ be brought againf# E. Bahol, being King of 
Scotland, it is not good it he be not named King of Scotland. 


* 8 Raviſli- 


— 
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82 Additions. 


Thel Dig. 8. Raviſhment of Ward againſt Gilbert Umnfreyvile, and it was abated 
36. lib. 3. becauſe he was not named Kart of Angus; and yer this is ot 4 the Realm, 
* 


3 5 „H. but he comes by Summons by ſuch Name to the Parliament of England, and 


6. 46. thereiore it ſeems that he is the Earl of Angus in Scotland; and fo ſee 
But in Debt, that the Scots were Subjects to England, Br. Noſme, pl. 29. cites 39 
per Little- E. 3. 35. 

ton J. Earl , 

or Duke of Scotland, or of France, «who comes here by ſafe Conduct of the King, may bring an Action here by 
Name of Knight, and well; for he is no Earl nor Duke in England. Br. Noſme, pl. 49. cites 20 
E. 4. 6. 


I I I 


m * — 


„ 


Note that a 9. A Baron or Lord of Parliament, who is not an Earl, Marqueſs, or 
Baron ſhall Date, may fue Writ without naming himſelf Baron or Lord; but if he 
hn _ name himfelt Lord or Baron, the Writ ſhall nor abate; for it is onl 
leaded by Surplufage. Thel. Dig. 36. lib. 3. cap. 3. S. 15. cites Mich. 8 H. 6. 10. 
Name © and Hill. 32 H. 6. 35. Plowd. 225. and adds Quære, How a Viſcount, 


be N ba and by what Name he ſhall fue. 


Knight or Squire, and yet he ſhall be amerced in the Exchequer as a Baron; quod nota ; quod conce- 
ditur in Debt there; for a Baron is no Name of Dignity Br. Amercement, pl. 52. cites 32 H. 6. 30. 

Duke, Marqueſs, Count, Viſcount are ſuable by the {aid Names, and Baron o the Name of Dominus, 
and not by the Name of Baron ; for there are Barons of London, Barons of the Cinque Ports, and of the 
Exchequer. Judge, Biſhop, Barenet, Knight, are all Names of Dignity ; Writs by them or againſt them 
ought to name them ſo, If a Duke &c. be a Knight, the naming him Duke &c. is ſufficient ; for the 
greater Dignity comprehends in it Knight, Grant made to them ought to be by theſe Names. Jenk. 
209. pl. 42. cites 9 Rep. 47. (Trin, 8 Jac.] The Earl of Shrewsbury's Caſe 

Baron is not a Name either of Dignity or Addition. Day, Rep 60. Cites 8 H. 6. 10. a. Ld. Lovell's 
Caſe. | 


10. It a Man be a Duke, a Marqueſs, Earl, Viſcount, and Baron, all 
theſe Dignities ſtand diſtinctly in him, and the greater drowneth not the 
leſſer ; yet thall he be named in original Writs &c. by the wort hier Dig- 
nity, viz. by the Name of a Duke only, within this Act. 2 Inſt. 669. 
cites 27 H. 6. 4. 4 E. 4. 10. 5 E. 4. 142. 35H. 6. 12. 

11. All Dukes, Marqueties, Earls, Viſcounts, and Barons of other 
Nations, or which are nut Lords of the Parliament of England, are named 
Armigeri, if they be no Knights; and it Knights, then are they named 
Milites. 2 Inſt. 667. 

12. In\Vrit ot Entry the Defendant was named A. Viſcount M. and did 
not name him Knight. The Writ was held good ; tor Viſcount is a more 
high Dy than Lord or Baron. Dal. 42. pl. 23. 4 Eliz. Ld. Moun- 
tacute's Caſe. a | 

Biſhop of . 13. A Count Palatine of Nova Albion, or a Count of Ireland, are not 
in Ireland, Additions in England; per Roll Ch. J. Sti. 113. Mich. 1649. Weſton 
23 v. Plowden. 


but not an | 
triſb Fang ss Dignity. 2 Hawk. Pl. C. cap. 23. S. 108.8. P. Br. Additions, pl. 32. cites 21 
H. 6. 3. 


14. A Grant to a Duke's eldeſt Son by the Name 0 er or to the 
eldeſt Son of a Marqueſs by the Name of an Earl, (& tic de ſimilibus) 
would be good, becauſe ot the common Curteſy of England, and their 
Places in Heraldry ; per Holt Ch. J. Carth. 440. Hill. 9 W. 3. B. R. 

— e 

Wins ind The King v. Biſhop of Cheſter. | 


Widows of 
Noblemen. 


WT | 15. Debt againſt a Man and his Wife, Counteſs of B. Martin faid, that 
Dutcheſs, or 10 this Caſe 72 has loft her Namo of Counteſs by the taking of the Baron; 
other ſuch for by the taking of the Baron, all the Names which the had before are 
State, mar- loſt, which Paſton affirm'd. Br. Noſme, pl. 31. cites 14 H. [6.] 2. 


ries with a 
Gentleman 


or Eſquire, ſhe by this ſhall loſe her Dignity and Name, as in Caſe of the Lady Powis and Dutcheſs of 
Suffolk ; 


: by 


Suffolle; the one married Howard, and the other Adryan Stokes; for quando mulier nobilis nupſerit je- 
nobili deſinit eſſe nobilis. a Br. Noſmes, p'. 69. cites Tempore, M. 1. But ſee Anno 14 4 6. 18. 
where it is admitted clearly in ſuch Caſe, that ſhe ſhall nor loſe any Dignity. Ibid. Br. N. C. 5 M. 
pl. 490. cites 14 H. 6. 2. Thel. Dig 36. pl 11. cites 8 C. 
A Writ againſt Thomas Earl of 4 and M. bis Wife, is good; for this implies Counteſs; per Cur. Br. 
Noſme, pl. 2 cites 2 H. 6. 11.— Br. Brief, pl. 6. cites 8. C. 

One who had married the Counteſs of Northumberland brought Debt againſt J. S. and ſhe was named 
Gunteſs in the Mrit, and it did not abate, D. 202. pl. 69. Marg. cites Paſch. 36 EL Rot. 501. Felton & 
Counteſs of Northumberland, his Wife, v. Burrough. 


16. The Lady who was Feme to an Earl ſued Writ of Dower, and of Note that in 
Cui in Vita, by Name -f row a one who was the Feme of ſuch an Karl, and the Þ n 
not by Name of Counteſs; and ſo ſhe ſhall be named in Writ of Wa 28 . | 
brought againſt her of Land which ſhe holds iz Dower 3 but it ſhe holds named by his 
tor her Lite, and zu Affſe, the ſhall be named Counteſs. Thel. Dig. 36. Name of 
lib. 3. cap. 3. S. 8. cites Hill. 12 E. 3. Brief 254. and Trin. 2 H. 6. 11. Dignity, 7 
and 22 All. 24. Dignity, 4 
the Writ ſhall abate, but where the Writ of Waſte was againſt d. late Wife of Thomas — Zar 7 4 


deceaſed, and ſhe was not named Gounteſs ; and yet well, becauſe it is tantamount; for ſhe cannot be late 
Wite of Thomas Earl & but ſhe ſhall be Counteſs, it Special Matter be not ſhewn to the contrary. 
Br. Noſme, pl. 2. cites 2 H 6, 11. 


17. But a Writ of Scire Facias was maintain'd againſt Conſtance, who 
was the Wife of Thomas Earl Marſhal, by this Name, without the Name of 
Cnnteſs, becauſe it appear'd by rhe Writ that ſhe was joint Feoffee with 
her ſaid late Baron &c. Thel. Dig. 36. lib. 3. cap. 3. S. 10. cites Mich. 
8 H 4. 19. Bur lays it was held there clearly, that after the Death of 
the Earl the ought not to change the Name of Counteſs. | | 

18. In Precipe quod reddat, it the Feme of a Baron, who is neither a The Wife of 
Dutcheſs nor Counteſs, be named Lady E. of M. this is only Surpluſage, and 4 Duke, Ear! 
the Writ ſhall not abate by it; quod nota by Award. Br. Nugation, pl. % Wirz in 
I3. cites 8 H. 6. 10. mall 1 


named La- 
dies ; but the Wives of Xzzghts ſhall be named Dames; per Cur. Het. 88. Paſch. 4 Car. C. B. Anon. 


19. A Counteſs Dewager peradventure ought to be named Comitiſſa 
Dotiſſa, otnerwiſe the Writ will abate; per Pemberton Ch. J. Mich. 
33 Car. 2. B. R. Skin. 15. in pl. 16. 


FRAL? 
Knights Sc. 


20. Knight cannot be emitted in any Suit or Grant; but contra of Gentle- oy 
man and Eſquire ; tor theſe need nor be expreſs'd, but in Suits where Pro- Writ for or 
cels of Ourtlawry lies by the Statute of 1 H. 5. which wills, chat there 4 4 


a Man ſhall be named by the Degree, State, or Myſtery that he is of. Br. 2 wird 


Noline, pl. 33. cites 14 H. 6. 15. named 
Knight &c. 
Thel. Dig. 36. lib. 3. cap. 3. S. 14. cites Hill. 11 H. 4. 198. and 7 H. 6. 15. and Hill. 14 H. 4. 21. 14 
H. 6.15. Mich. 15 E. 4. 14. | 


21. AWrit of Error was brought to remove a Record between G. S. Hob. 327. 
Kuig ht and Baronet, and the Truth was that Sir G. F. is not, neither was pl — * 
named Knight* in all the Record. And per Cur. The Word Knight is 83 1 
Part of the Name, and ſo no Record was removed ; and is fo material, pear 
that the Addition where there is none, [Where he is not] or the 12 Cro. ] 633. 
where he is Knight, makes it no ſuch Record. Hutt. 41. Mich. 18 Jac. pl 8 cites 


Sherley v. Underhill. Sir G. $ 


never was 


a Knight, but a Baronet only; and it was held a manifeſt Variance, and that the Record was not re- 
moved, 
Knight 


* 1 r | 


Kniobt is not an Acdition, hut Part of a Man's Name; for it being a Name of Dignity, it becomes as 
much a Part of a Man's Name as his Name of Baptiſm; per Holt Ch. J. Carth. 440. Hill 9 W. 3. B. R. 
The King v Biſhop of Chetter, — 5 Mod. 302. S. C. & S. P. 


Noy. 87. 22. A Knight and Baronet was indicted for not repairing a Highway, 


wie” x an and named only Kuig ht, and good, becauſe Baronet is a Title tince the 
Holbourn Statute ot Additions. Lat. 169. Trin. 2 Car. Sir Richard Lucy's Caſe. 
ſaid it was 

reſolved in C. B. Cin ſome other Caſe,] that in an Action brought againſt a Baronet, he ought to be 
named Baronet, and that there is a Clauſe in the Patent that they ſhall be impleaded by ſuch Name, and 
the Indictment in the prircizal Caſe was quaſh'd, becauſe it did not ſhew of what Place the Defendant 
was Inhabitant.— Lat. 169. S. P. 


23. Sir William Ferrers Baronet, was arreſted upon Debt by the Name 


. 346. 
1. . of William Ferrers Knight and Baronet, and one of the Serjeants was 
ingly, and kill'd, upon which he was indicted Trin. 10 Car. in B. R. and refolv'd 


949 to per Cur. that it was not Murder, becauſe the Capias was miſawarded, 


arreſt him D. 88. Marg. pl. 107. 
was not 


good.——Cro. C. 371. pl. 6. Sir Henry Ferrer's Caſe, S. C accordingly, 


24. Treſpaſs againſt A. B. Baronet ; he pleads in Abatement that he 
is a Knight and Baronet, and good. Carth. 14. Mich. 3 Jac. 2. B. R. 
ellries v. Snow. | 


2 Ld Raym. 25, Ailumplit by B againft Sir F. C. Kut. The Defendant pleaded 


2 in Abatement that he was Kant. and Bart. It was moved to amend u 


Geriin, Payment ot Colts, and inſiſted that the Action being by Bill the Additi. 
S. C. ſays he on was not material, not being within the Statute of Additions; but it 
was ſu'd by was denied to amend, there being nothing to amend by, and the De- 


the Title of lendant had taken Advantage ot the Fault. 1 Salk. 50. pl. 12. Paſch. 2 
Bart. only, A 1 G : . 
and Defen. Ann. B. R. Lepara v. Germain. 
dant pleaded 5 
he was Knt. and Bart. and Iſſue was joined thereupon, and the Court would not make a Rule for A. 
mendment. It was then mov'd, that the Latitat was Knt. only, and therefore mov'd to make the De. 
claration agreeable to the Latitat, for that the Omiſhon of Barr. in this Caſe being a Suit by Bill was 
not material, bacouſe Part. is not Part of the Name as Kt. is, and Suits by Bill are not within the Sta- 
tute of Additions ; and Powel J. ſeemed to be of that Opinion, ſaying that the Books warrant ſuch a 
Difference, and cites the 36 H. 6. 30. a that a Baron needs only be named as a Knt. or Eſq; in a Writ ; 
and Holt Ch. J. agreed the ſaid Caſe, but ſaid the Reaſon of it was, that then Barons were ſo by Te- 
nure, and were ſummoned to Parliament by Right, and were not then created by Letters Patent, as at 
this Day; but that then the Law was otherwiſe of Titles of Dignity, as of Earl, which was Part of the 
Name, and now it is otherwiſe of Barons, when they are created by Letters Patent, for now it is a Title 
of Dignity, and Parcel of the Name, the ſame Law of Bart. which is made a Title of Dignity by Let- 
ters Patent, and therefore a Baronet oughtto be named ſo in all judicial Proceedings, otherwiſe they will 
abate, and ir is no Objection that it is anew Title, for ſo is Viſcount, begun in the Time of H. 6. Mar- 
queſs in the Time of R. 2. and Duke in E, 3. and though they are new Titles they ſhall be named fo 
in all Proceedings againft them. 


26. J. S. Miles, and J. S. Dominus, are to be intended two different 
Perſons. In Records and legal Proceedings the whole Name is to be ſet forth 
and therefore in ſuch Caſe J. S. Mil. muſt be intended of hed an one 
Mil. who was no Lord. 10 Mod. 284. Hill. 1 Geo. 1. B. R. Nutton v. 


FALL”) Cr OW. 
Eſquires and 


Gentlemen. 
23 27. If a Gentleman will occupy any Sade, he may be called and writ- 
ten by the Name of his Trade, and not Gentloman. Cro. E. 884. pl. 20. 
Paſch. 44 Eliz. C. B. Devent v. Popham. 

28. The Sons of all the Peers and Lords of Parliament in the Liſe of 
their Fathers, are in Law Eſqs. and ſo to be named. By this Statute 
the eldeſt Son of a Kar. is an Efq; 2 Inſt. 667. 


29. K 


1 
FI 


Additions. 


ca LIL, 
—_—_ v4. ad * 


W 
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29. A Man may have an Addition of Gentleman within this Statute, it A Gentleman 
he be a Gentleman by Office, (tho' he be not by Birth) as many of the * 
King's Houſhold and ot other Lords be, and C erks being Officers in the e Ge * 
King's Courts of Record ; and if they be out of their Office they are but by Birth, 
Iromen, and yet as long as they continue in their Office they ought to be nor by Of- 


named Gentlemen as their due Addition. 2 Inſt. 668, cites 28 H. 6. 4. 8 rae by 


4. 4 E. 4 33 accordingly. 14 H. 6. 15. but commonly 


called Gen- 
tleman, and known by tl ot Name, is a ſuſhicient Addition within this Act; and ſo it was adjudg'd in Ca- 
ter's Caſe, Hill. 25 Eli CB. but # he be named Yeoman he cannot abate the Writ. 2 Inſt 668. 
A Matbematick Maſter being offered for Bail by the Name of Gentleman, Holt ſaid he was one 
by his Profeſſion. 12 Mod. 249. Mich. 10W ,;. White v. Mullony, 


30. And Generoſus & Generoſa are good Additions, and if a Gentlewo- D. 88. a. 
man be * named Spinſter in any original Writ &c. Appeal or Indictment, n p 
ſhe may abate and quaſh the ſame; tor ſhe hath as good Right to that 8 p 
Addition as Paroneſs, V iſcountels, Marchioneſs, or Dutcheſs, have to 
theirs. 2 Inſt. 668. 

31. There is {mall Difference between an Eſquire and a Gentleman; for Since the 


Eſquire is a Gentleman, and every Gentleman is arma gerens. 2 making of 
* F / 5 ” this Statute, 


Inſt. 668. Eſquire and 


Gentlem 
were more frequently by Force of this Act uſed, as Additions in Originals &c. and afterwards — 


commonly uſed in Deeds and other Specialties. 2 Init. 608. cites 35 H. 6. 55. b. 


32. Where J. S. Gentleman of D. was outlaw'd, and J. S. of D. was taken 
on the Capias Utlagatum, it was held that he may plead this, and it on 
the Scire lacias he be ound Yeoman and not Gentleman, he ſhall be diſ- 
charged ; tor the Outlawry remains in Force againſt J. S. of D. Gentle- 
man. Jenk, 116. pl. 29. 


Ad libitum. 
33. The Additions of Yeoman or Gentleman are Additions ad Placitum. Www WS 
Per Roll. Ch. J. Sty. 153. Mich. 24 Car. in Tyſon's Caſe. | 
34. A Man may have one Addition at one Day and in one Place, and yet 
may have another difterent Addition at another Day, and in another 
Place, Mich. 22 Car. B. R. tor ſome Additions, viz. of Eſquire, Gen- 
rleman, Yeoman &c. are no Part. ot the Name, but Additions ad libitum, 
and as People pleaſe to call them; but the Title of Knight or Baronet is 
part of the Varty's, Name, and it is material to be rightly uſed in Plead- 
ing, but the Titles of Gentlemen or Yeomen are Additions adPlacitum to be 


uſed or not uſed, or to be varied. L. P. R. 34. cites Mich. 24 Car. BR. PNAA 
Againſt Law 


35. Addition of a Thing again/t Law is not good, as Maintainer &. Br. Additi- 
Thel. Dig. 56. lib. 6. cap. 15. S. 3. cites 22 E. 4. 1. Or Vagabond, 2 R. ne 
3. 2. 7 65. S. P. A 
CY . : : . i Chopchurch 
is adjudg'd a good Addition. Thel. Dig. 56. lib. 6.cap. 15. S. 3, cites Hill. 9 H. 6. 65.—Br, Additions, 
pl. S. cites 8. C. and 8 P accordingly ; for it is a Thing permitted by the Law. 

Thief'is not a good Addition, becauſe it is a Thing puniſhable by the Law. Br. Additions, pl. 8. 
cites 9 H. 6. 65. 

Vagabond, Heretic, nor Extortioner are not good Additions, for he ought to give lawful Addition, 
8 theſe Additions are not lauſul. Br. Additions, pl. 60, Cites 22 E. 4 1 —8. P. and ſo of 4bettor. 2 
aſt, 688. 


As to other 
Matters, 


36. Broker is a good Addition; for it is a Thing permitted by the 


Law. Br. Additions, pl. 8. cites 9 H. 6. 65. rg 
cap. 15.S. 3.cites S. C. and that it was ſaid there, 
2 37. Burgeſs 


— 


. Additions. 


* Burgeſs is not a good Addition. 2 Hawk. Pl. C. 188. cap, 
23. S. 111. 

2. Inſt. 668. 8. Butler is no Addition; for it is onl RF 
. 5 ; y an Office, Br. Additions, pl. 
D a 30. cites 5 E. 4. 32. 

Addition of any Myſtery or Occupation. — Thel. Dig. 57. lib. 6. cap. 5. S. 10. cites Paſch, 5 


E. 4. 32. 


6 


Br. Addi- 93. Carpenter is a good Addition in Debt. Br. Additions, pl. 39. cites 

ond, pl 15. 22 H. 6. 53. ſays it appears in a Note there. 
Ires 3 

6 WK * 

S. P. For it 40. Chamberlain is no Addition; for it is only an Office. Per Markham 

is not an Ch. J. Br. Additions, pl. 50. cites 5 E. 4. 32. 


Addition of 
any Myſtery or Occupation. 2 Inſt. 668. Thel. Dig. 57. lib. 6. cap. 15. S. 10. cites Paſch. 5 


E. 4. 32. 


Præcipe J. 41. Citizens and Burgeſſes (tho' they are ſuch as are calld to Parliament) 


: e de are not ſuſſicient Additions within this Act, as being too general. 2 Inſt. | 


London &c. 668. cites 27 H. 6. 4. 4 E. 4. 10. 5 E. 4. 142. 1H. 5. 3. 35 H. 6. 12. 


js not good. = 
Thel. Dig. lib. 6. cap. 14. S. 8. cites Mich. 35 H. 6. 12. 


Thel. Dig. 42. Treſpaſs againſt J. N. of B. in the County of N. Farmer Moyle 
76. ith 6. demanded judgment ot the Writ ; tor here is no Addition certain; tor 
cap us Knight, Gentleman, and Poor Man, each of them may be Farmer. and 
$.CGE&S P25 wi ) E. „ An 
that it is not ſo it 45 ½ Condition, Degree, nor Myſtery, as the Statute wills. Quære. 
good. — Br. Additions, pl. 10. cites 28 H. 6. 4. 
S. P. 2 Inſt. 

668. that it is not good, becauſe it is not of any Myſtery. 


S P. 2 Inſt. 43. Grcome is admitted to be good Addition, and the ſame Law of 
_ _ . Page; and note that Name of Dignity is Parcel of his Name. Contra 
tion within Of Elquire, Page &c. which are not, but Addition. Br. Additions, pl. 
the Statute 58. cites 21 E. 4. JI. | 
of H. 5. be- 

cauſe it is not any Mylſicry, 


44. Indictment by the Name of P. W. Hoſpes, without an An- 
glice, or it it had been Anglice an Hoff, it is no good Addition. Sid. 

24". pl. 11. Paſch. 17 Car. 2. B R. The King v. Warren. 
us 668. 45. Husbandman is a good Addition. Br. Additions, pl. 39. cites 22 
* H. 6. 53. 
Br. Addi- 46. Labourer is a good Addition; per Cur. Thel. Dig. 56. lib. 6. 12 


tions, pl 39. 15. S. 1. cites Hill. 3 H. 6. 31. and that fo. it is agreed Paſch. 5 
cites 22 H. 4 33. 


. 

— 1 

668. S. P. But Labourer is net a good Addition for a Meman. 2 Ld. Raym. Rep. 1169 Powel J. 
cited it as Paſch. 5 Annæ, B. R. The Queen v. Maddox. 2 Salk. 613. pl. 7. S. C. but 8 P. does 
not appear. | 


Thel. Dig. 47. Note that Litter-man was admitted a good Addition in Detinue. 
7. liv. 6. Quere what Myſtery this is? Br. Additions, pl. 59. cites 21 E. 4. 7). 


cap. 15 S. 
3 P. cites Hill. 21 E. 4. * 92. The Year-Book ſays, Quære of this Addition; for it is a mar- 


vellous My ſtery &c —-[ But Quære if it be not Lighterman, or perhaps Hoſtler.] 
* This ſcems miſprinted, there not being ſo many Folio's. 


48. Mercer is a good Addition. Thel. Dig. 56, lib. 6. cap. 15. S. 2. 
cites Trin. 4 H. 6. 26. and Trin. 5 E. 4. 33. | 


So. Merchant 


* 


* 


_— 
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49. Merchant is a good Addition; per tot. Cur, Thel. Dig. 56. lib. Br. Addi- 


1 Tri in * tion, pl. 56. 
6. cap. 15. S. 2 cites Trin. 4 H. 6. 26. and Trin. * 5 E. 4. 33. 28 
6: 21. In Debt againſt J. N. of B. Merchant, Rolfe demanded Judgment of the Writ; for it 
is no Myſtery certain; for Merchants are of ſeveral Myſteries ; & non allocatur; for per tot. Cur. it 
is a good Addition. Br. Additions, pl. 40. cites 4 H. 6. 26. 


* Br. Additions, pl. 50. 8 P. cites 3 E. 4. 32. S. C. 


w — 


50. Miller is a good Addition in Debt. Br. Additions, pl. 39. cites 
22 H. 6. 53. and lays it appears in a Note there. 
51. Pantler is no Addition; for it is no Miſtery or Occupation. 2 Inſt. 


668. | | | | a 
532. Sthoolmaſter is a good Addition, for it is a Miſtery; Per Cur. 2 
Le. 186. pl. 232. Mich, 32 Eliz. B. R. Farnam's Caſe. 
53. Treſpaſs againſt R., 8. ot B. .Yeoman, and A. B. his Servant, and it Thel. Dig. 
Vas demanided Judgment of the Writ, becauſe A. B. had not ſufficient 36. lib. 6. 
Addition; and by the Opinion of Babbington and others there, Ser. C. 4:5. 1. 


vant is a good Addition as Labourer is, by which Rolfe paſſed over; — 


I 


quzre, for Concord” lib. Intr' fo. 25. But contra 9 E. 4. 48. Br. Addi- by Babing- 


tions, pl. 5. cites 3 H. 6. 31. ton. — l 
Treſpaſs, or Action in which Proceſs of Outlawry lies, Servant is no good Addition upon the 1 is 


for every Man is Servant to the Law and to the King, Jenk. 126. pl, 57. cites 7 E. 4. 10. 


54. A Man was indicted by Name of J. B. of S. Servant, and all the S. P. per 
Juſtices, Servant is no Addition; for every one who is in Service is a Ser- tot, Cur. Br. 


vant, be he Knight, Eſquire, Gent. Teoman, Groome, Widow, Damſel, Prieſt, AI > 
Friar &c. Br. Additions, pl. 50. cites 5 E. 4. 32. 7E 4. 10. 
—— Indi&- 
ment againſt . N. Servant to J. F. late of C. in the Gunty of N. is not good; for Servant is no Addition, 
and theſe Words, late of C ſhall be intended of the Maſter, and not of the Servant. Br. Indictment. 
pl. 49. cites 9 E. 4. 48. 

Where the Defendant was indicted by the Name of A. B. Servant, it was objected not to be a good 
Addition within the Statute; but per Holt Ch. J. and Cur. it is a good Addition; for it is certain. 2 
Ld. Raym. Rep. 968. Trin. 2 Anne, Anon. 

So where a Servant was indicted for a Treſpaſs done by him by the Command of his Maſter, by the 
Name of A. B. Servant to J. S. Holt Ch. J. held that (Servant to J. S.) is a good Addition. 6 Mod. 58. 
Mich. 2 Annz, B. R. the Queea v. Hos k ins. 


55. Some held that Servant was a good Addition. Br. Additions, pl. Servant gene- 
56. cites 14 E. 4. 7. Bur Brooke ſays Quære; for Servant is no Addi- 7 5 n0 


| 25 2 ood Addi- 
tion by the Common Law, as it is ſaid there. ' kon. Thel. 


| Dig. 56. lib. 
b. cap. 15. S. 1, cites 5 E. 4. 33. and Trin. 7 E. 4. ro. and Hill. * 9 E. 4. 50. S. C. cited D. 46. 
b. pl. 2. Szrvant is no Addition within the Statute H. 5. becauſe it is not any Myſtery. 2 Inſt. 
608. 


56. Smith is a good Addition in Debt. Br. Additions, pl. 39. cites 22 
H. 6. 53. and ſays it appears in a Note there. 

57. It is ſaid that $:ng/e-woman is a good Addition of one that is no Br. Addi- 
Virgin, Wite, nor Widow. Br. Additions, pl. 56. cites 14 E. 4. J. tions, pl. 62. 


6 cites S. C. 
and S. P. Br. Additions, pl. 64. cites 10 H. 6. 21. S. P. 


58. Spinſter is an Addition indifferent to a Man as well as to a Wo- S. P. per 
man; for per Spilman, there are divers Men in Norfolk that are Worſted- "72 obiter. 
Spinſters. D. 47. a. pl. 5. Paſch. 31 & 32 Eliz. a or 
Car. 2. B. R. 
| | ; in pl. 11. 
. s * 880 . B 0 Addi. 
59. Taylor is a good Addition. Br. Additions, pl. 15. cites 35 H. 6. 1. 8 
55. cites 22 H. 6 
53. and ſays it appears in a Note there that it is a good Addition in Debt.—2 Inſt. 668. S. P. 


70. Quzre 


85 Additions. 


He that hath 750. Quære of Degrees of Doctors, Maſters, and ſuch like of the Uni. 
taken ay verſities. Thel. Dig. 57. lib. 6. cap. 15. S. 13. 

e 
in either Univerſity, may be yomed by that Degree withou (EI pong wukin he eyl2 Folie and 
Meaning of this Act; ard if he hath taken any Degree in Divinity, he may have the Addition of Clerk, 
2 Inſt. 668. cites 35 H. 6. 55 b. 


Br. Addi- 71. Widow is a good Addition; quod nota, Br. Additions, pl. 64. 


win, 1 8 cites 10 H. 6. 21. 
and 8 P. Thel. Dig. 56. lib. 6. cap. 15 S. 4. cites 8. C. and S. P. and 14 E. 4.8. 


52. Wife is a good Addition; Per Cur. 2 Le. 183. Mich. 32. Eliz. 
B. R. in pl. 226. = 
Yeoman 13. Yeoman can't be outlaw'd by the Addition of Husbandman, and upon 


by 


. 2 2 pleading that he was Yeoman Iſſue was join d, and it was tried by a 
Ition 

A ſchin the Jury. Jenk. 127. pl. 59. 

Statute NH 5. | 

and is applied only to the Man and not to the Woman. 2 Inft, 668. cites 10 E. 4. 16. 


(D) Where there are ſeveral of the ſame Name, How 
they are to be diſtinguith'd, 


1. } N Account, one who had the ſame Name with the Defendant pro- 

tered himſelt ready ro anſwer if &c. And the Plaintiff replied that 
he was not the ſame Perſon againſt whom &c. And becauſe he aud not put 
a Diverſity of the Names, as Elder or Younger, the Writ was abated, 
Thel. Dig. 54. lib. 6. cap. 13. S. I. cites Hill. 18 E. 2. Brief 834. and that 
ſo agrees Paſch. 14 E. 3. Brief 271. and Mich. 22 E. 3. 14. 

In Fraripe qucd reddat againſt W. de M. The Tenant faid that there 

were 2 V. 5 de M. in the ſame Vill, viz. the Son of W. and the Son of H. 

et the Writ did not abate, Thel. Dig. 54. lib. 6. cap. 13. S. 2. cites 
Mich. 20 E. 2. Brief 850. and that it was ſo agreed in Dower, Paſch. 1 
E. 3. 9. For he who appears may diſclaim if he be not Tenanr. 

3. In Treſpaſs brought againſt one M. and F. his Son, the Opinion was 
that the Writ ſhould abate, becauſe he had 2 Sons named F. and no Di- 
verſity put &c, becauſe it is in Action where a Man ſhall be outlawed. 
Tnel. Dig. 54. lib. 6. cap. 13. S. 3. cites Mich, 5 E. 3. 230. 241. 

4. In Account againſt jo. B. it is no Plea to ſay that there 3 B. the 
Father, and Fo. B. the Son, and that he is the Father &c. For the Father 
ſthall not change his Name for the Son. Thel. Dig. 54. lib. 6. cap. 13. 
S 4. cites 8 E. 3. Brief 449. Paſch. 20 E. 3. Brief 683. And that fo it is 
adjudged Paſch. 7 H. 4. 14. and Hill. 21 H. 6. 29. Trin. 33 H. 6. 33. 
and Mich. 33 H. 6. 53. and Hill. 39 H. 6. 48. 

5. He need not give Addition tor Diverſity of the Name of the Plain- 
tif. Thel. Dig. 55. lib. 6. cap. 13. S. 10. cites Hill. 18 E. 3. 4. and ſays 
ſee Hill. 32 H. 6. 33. | 

6. But in Affiſe againſt Jo. de Ma. it was pleaded that there were 2 
Jo.'s de Ma. the Elder and Younger, Thel. Dig. 54. lib. 6. cap. 13. 8. 
2, cites 22 Aff. 1 

7. But in Account againſt W. de W. one faid that there were 2 W.'s de 
W. the Elder and the Younger, and that he was the Younger, by 
which the Writ abated. Thel. Dig. 54. lib, 6. cap. 13. S. 3. cites Trin. 


E. 3. 145. and 28 E. 3. 94. 
y 3 If 
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8 It there be * F. the Fat Her, and 7 Yoke Son, and the Father is im- Where he” 
pleaded by Action of Tieſpaſs, he thall not have the Addition of Elder; Father and 


ö . .* =— 3 J 
tor the Father ſhall not change his Name for the Sou 5 but it is ſaid elſe- _ 3 : 


where that the Son ſhall be named the \ ounger, where he is impleaded and younger 
by Treſpaſs. Note a Diverlity. Br. Miſnoſmer, pl. 65. cites 21 H. 6. are of one 


. and *7 H. 4. 11. and the ſame 
90, £7 7 4 Name, the 


Elder or the Father ſhall not change his Name for the Younger or for the Son; but the Son or the 
ounger Brother ſhall be named J. C. the Younger. Br. Noime, pl. 30. cites f 37 H. 6. 29. 

Treſpaſs wpcn & R. 2. The Defendant ſaid that there are 2 of his Name in the ſame Vill, Elder and 
Younger, and it is not expreſſed which of them he is; & non allocatur, becauſe he is the ſame Perſon ; 
and it is ſaid there, that the Younger ſhall have Addition, but not the Elder, and eſpecially in Caſe of 
the Father and his Son ; for the Son ſhall give place to his Father, and ſhall have Addition; e contra 
of the Father. Br. Addition, pl. 12. cites 33 H 6. 53 & 54. | 

* Br. Additions, pl. 18. & pl. 34. cites 8. C. in Exigent. 

+ Br. Additions, pl. 43. cites 8. C. 


9. No Addition ſhall be put to differ the Names in IndiFment ; for 
this ſhall change the Indictment, which cannot be without the Jurors. 
Thel. Dig. 55. lib. 6. cap. 13. S. 6. cites Mich. 9 H. 4. 3. 
10. Debt againſt J. F. of B. woman. The Detendant faid that there 
are 2 J. S.'s ot B. Yeomen, viz. he and his Father, and becauſe he 1s not 
named Younger, Judgment of the Writ ; and by ſeveral, the Son ſhall 
change his Name for the Father, but not the Father for the Son, nor one Cou- 
n for another, nor a Stranger, nor a Neighbour for another, but between 
Father and Son only; and per Priſot, the Addition ſhall not be younger, 
but F. S. Son of F. F. Quod nota. Br. Additions, pl. 47. cites 39 H. 
6. 46. 
£ 1. But by him and Aſhton J. becauſe it was J. S. Yeoman, Executor of Where 
the Teſtament of M. NM. it is a ſufficient Declaration what J. S. is im- 2 = 22 
pleaded, without ihe Word Jounger or dn. Ibid. A 
| the Perſon, 


it makes the Additio 1 of Senior and Junior not neceſſary; as where the Action was againſt A. B. in 
Cuſtodia Mareſchalli; there if you would rake Advantage of the Want of Addition, you muſt ſhew 
that there is A. B. the Father &c. in Cuſtodia Mareſchalli too. 1 Salk. 7. pl. 16. Hill. 2 Annæ, B. R 


Lepiot v. Brown. 


12. Debt upon a Leaſe lor Years againſt F. E. and one J. E. came to 
the Bar, and pray'd the Court to mark him; for he ſaid that there are 
2 F. E. 's in the ſame Vill, viz. the Father and the Son, and the Son is he 
who now appears at the Exigent, and pray'd that the Plaintiff declare 
againſt him, who did ſo; to which he ſaid that the Plaintiff did not leaſe to 
this F. H. who now appears &c. prout &c. Per Jenney, This is no Plea ; | 
tor he ought to ſay that he did not leaſe generally; tor by his * Appearance he „ge (P) 
has afſirm'd that he is the ſame Perſon. And the Court in a manner agreed, 
that he who is impleaded ſhall be intended the Father, becauſe he is im- 
pleaded without Addition, and ſo it {ball be intended that he who appear d 
1s the Father, becanſe he appear'd generally, and did not ſhew the Leaſe 
made to him, where he is Son, in which Caſe he ſhall be named Junior; 
and after it was held by the Court that it is a good Plea for the Defen- 
dant, quod non dimiſit, prout &c. to the aforeſaid J. E. and therefore it 
ſeems the Plaintiif might have ſaid, that he who appear'd is not the ſame 
Perſon, but other of the ſame Name, with Addition &c. Br. Miſnomer, 
pl. 49. Cites 5 E. 4. 57. 

13. But in Præcipe quod reddat it was held, that he need not to put 
Addition of Elder or Younger, but where there is Father and Son. 
Thel. Dig. 55. lib. 6. cap. 13. S. 9. cites Mich. 33 H. 6. 53. and ſays ſee 
9 H. J. 21. agreeing. And that ſo it is held Hill. 39 H. 6. 48. where 
it was granted alſo tor Law, that when he who appears is the ſame Perſon 


*vho is /ued, he need not give Addition for Diverſity ; but when another of 
| &: 8-5 the 


—_—_— 


— 
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the ſame Name and Surname appears, who is not ſued, then the Plaintiff 
" ought to give Diverlity ; and that fo agrees Paſch. 27 H. 8. 1. | 
14. Treſpaſs againit F. F. of D. The Defendant ſaid that there are 2 

J. S's in D. the Hldeſt and the Toungeft, and this is the Toungeft ; Judg. 
ment ot the Writ tor Detault ot this Addition; and becauſe he is not 
outlaw'd, nor ever appear'd, nor at any Miſchief, this Addition was en- 
rered in the Roll, and the Writ awarded good. Br. Brief, pl. 471. 


[468.] cites 44 E. 3. 34. 


(E) Good. Without Surname. 


1.J) UT Writ brought againſt William Melton, Archbiſhop of York, was 

adjudged good. Thel. Dig. 35. lib. 3. cap. 3. S 5. cites Hill. 12 

E. 3. Briet 480. 

But Ibid. 2. Writ was brought againſt the Maſter of an Hoſpital, by his Name of 


S. 13. ſays | # . 4 
* 7 Bartiſin and Name ot Dignity in the Commencement ot the Writ, and after 


is adjudged 1 other Places ot the V\ rit by his Name of Baptiſm only, and adjudged 
in the Caſe good. Thel. Dig. 51. lib. 6. cap. 3. S. 12. cites Hill. 7 E. 3. 309. 
of a Prevoſt, 

Mich. v4 E. 3.31, where it was ſaid that he ought always to name him by his Name of Dignity only, 
and in the other Places of the Writ, 22 E. 3 5. and that fo agrees 26 Afl, 11. and Mich. 7 H. 6. 14. 
But ſays Quære in a Writ againſt a Knight and Serjeant at Law. 


And ſo ot 3. Plaint in Replevin was, that eee Capellanus Cantariæ Beatz 


** ane Marie de D. queritur &c. and becauſe no Surname was expreſſed, the Plaint 
they ſhall Was abated, and Rerurn awarded; notwithſtanding it may be intended, 
both be by Priſot, that he is incorporated by ſuch Name. Br. Noſme, pl. 3. cites 


named, Ibid. 2" H. 6. 3. 


But if aMay- 4. But it was agreed, that 7. Abbot, or F. Mayor &c. is good with- 


9 b 2 out Surname, Br. Noltine, pl. 3. cites 27 H. 6. 3. 
or 70. Maycr x : 
of uch a City, brings H rit, and pending the Writ another is made Mayor, the Writ ſhall abate ; but it is 
otherwiſe it he be ee Stile Mayor & * Priſot. Thel. Dig. 186. lib. 12. cap. 16. S. 8. cites 32 
H 6 35. for he has now ſuch Name by which he may be ſued; but in the firſt Caſe by the making of 
the new Mayor his Surname 1s gone. | 


Martin was F. Ir is ſufficient for Men of Dignity to name themſelves by their Names 
2 8 of Baptiſm and of Dignity without any other Surname, as ow Dake 
paß an ll A. Jonn Earl of A. Richard biſhop of A. William Abbot of V. &c. The 
ſhould bave a Lig. 35. lib. 3. cap. 3. S. 5. cites Hill. J E. 4. Brief 163. 
. ie, AS 
Yohs Holiand Earl of Huntingdon. Thel. Dig. 35. lib, 3. cap. 3. S. 5. cites 5 H. 6. 29. but adds quz- 
re, for Fitzh-does not abridge it ſo, | 

A Duke Ec. by the Common Law might be named by his Chriſtian Name and Name of Dignity, which 
ſtands in lieu of his Surname. 2 Inft. 666. Rn 


6. It was ſaid, that Writ brought _ one by Name of F. Filio R. 
Stile is not good, becauſe there is no Surname before this Word (Filio.) 
Thel. Dig. 50. lib. 6. cap. 2. (bis) S. 2. cites Trin. 10 E. 4. 12. | 


(F) With 
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(F) With a Nuper. 


1. Writ of Delt was adjudg'd good againſt one who had been Clerk of 
the Works c. of the King tor Things ſold to the Uſe of the 
King whereot the Detendant was allow'd in the Exchequer, without 
naming him nuper Clericum of the Works &c. Thel. Dig. 51. lib. 6. cap. 
4. S. 2. cites Mich. 11. H. 4. 28. 

2. Debt againſt A. B. of S. late of A. and the Defendant anſwered to both, Br. Brief, pl. 
the Plaintiff all maintain bat the one only; nota; but Brooke ſays it om mn f 
ſeems it ſhall not be ſutter'd at this Day. Br. Additions, pl. 3 1. cites 19 
H. 6. 66. 

3. Debt was Præcipe V. B. late Biſſep of Landaffe, alias dictus late Pri- 
or of C. and becauſe he did not ſhew of whar Degree he is the Day of the Writ 
at therefore the Writ was abated. Br. Additions, pl. 32. cites 
21 H. 6. 3. 

4. Where a Man is impleaded by Name of R. S. of L. Merchant, late 8 P. Br. 
Attorney for N. that which comes after the Nuper is void, unleſs in ſpecial Brief, pl. 
Caſes, as where he is impleaded by Name of K. 8 of L. Eſq; late Sheriſ 8 na 
or Eſcheator ot ſuch a County, and counts of an Act done by Reaſon of his S. P.—Thel. 
Office, and contra where he counts of a Thing which does not come by Dig. 57. lib. 
reaſou ot his Oikce. Br, Additions, pl. 48. cites 38 H. 6. 24. 6. cap. 17, 8. 
H. 6. 28. Brief 139. 
Parcel of his Name. 


a 1 3 cites 38 
Zr. Noſme, pl. 34. cites S. C and that which comes after the Vino toet 


5. In Præmunire the Delendant was named late Monk of B. and it was S. P. and fo 
held, that a Man ought to be named by the Starute Ae Myſtery he is of Eſtate or 
at the Time of the Writ &c. preciſely, and not of what Myſtery he was; but Degree, and 
as to the Vill he may ſay Nuper of ſuch a Vill; Note a Diverſity. Br. Addi- Biſhop See 


tions, pl. 41. Cites 9 E. 4. 2. Thel. Dig. 
lib. 6. 

cap. 15. S. 8. cites 8. C. and 21 Hf. 6. z. 2 Inſt. 670. S. P. and cites S. C. but a wal may be of 
the Town &c. becauſe Men often change their Habitation; and this Diſtinction appears by the Act it- 
ſelf by the Words relating to Towns and Hamlets (viz where they were, or are.) 

Where a Perſon makes a W riting by Name of Parſon of D. and after is made Parſon of & the W rit ſhall 
be Parſon of S. late Parſen of D. Br. Variance, pl. 35. cites 12 H. 4 5. Br. Brief, pl. 126. cites S. C. 

So of Biſhop of L. tranſlated to W the Writ ſhall be Biſhop of W. late Biſhop of L. per Hank. 
Ibid, — Br. Bricf, pl. 126. cites 8. C. | 

And a Writ was brought againſt one by Name of 4. D. of Shene in the County of Middleſex, Nuper 
ae Aviden, and it was held good by Newton, and that the Plaintiff may maintain the one or the other. 
Ton Dig. 56. lib. 6 cap. 14. S. 17. Cites Paſch. 19 H. 6. 16. But it was ſaid there that the nuper is 
void. 


6 Where one has Cauſe to have Action againſt any who was * Sheriff Br. Noſme, 
or Collector by reaſon of his Office, he ought to name him nuper She. Pl. 56.8 E. 
ritt, or nuper Collector in his Writ. Thel. Dig. 51. lib. 6. cap. 4. S. 4. rg 
cites Trin. 15 E. 4 27. where it was ſaid that a Collector ſhall not re- appears often. 
main Collector but only all the Day which he has to pay the Money in- 
to the Receipt, and that his Authority is determined after this Day. 

7. Treſpals againſt J N. of B. /ate Pariſh Clerk ; per Mordant, Addi- 
tion ought to be certain, and it may be that he was Pariſh Clerk, and is 
not ſo now; per Fairfax, late of B. is good, but late Pariſh Clerk is not 
good ; per Hulley, late Jcoman is not good, and fo here, and ſo was the 
Opinion of the Court. Br. Additions, pl. 62. cites 22 E. 4. 13. * 


(G) Names 
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(G) Names of Office. 


Put it was 1, IT was held, that Maſter of an Hoſpital is a Name of Dignity, and 
2 where Land is demanded againſt him, he ought to be named by Name 
of Scire facias Of his Dignity. Thel. Dig. 50. lib. 6. cap. 3. S. 3. cites Hill. 2 E. 3. 
out of a Fine 47. 
of a Manor : 

ould be good notwithſtanding that the Tenant ſaid that he was Maſter of an Hoſpital not named &c., 
becauſe the Thing named Hoſpital was the ſame Manor, and the Intent of the Plaintiff was to defeat all 
the Eſtate of the Tenant. Thel. Dig. 50. lib. 6. cap. 3. S. 3. cites Hill. 2 E. 3. 47. and 7 E. 3. 328. 


Warden ofa 2. If a Man has a Name of Dignity, and be oufted by him who has Co- 
Cable who Jour to ouit him of his Dignity, as by the Ordinary, tho" it be by Priva- 
brings Aſe tion not duly made, there he ought to ſue to have Reſtitution of his Dig- 
anne „ nity betore that he name himſelf by his Name of Dignity &c. otherwiſe 


Colour of tit is it he be ouſted by other &c. Thel. Dig. 51. Iib. 6. cap. 3. S. 15. cites 
Title, ſhall 13 Aff. 2. per Parning. 

have Aſſiſe : ö 

by rhe Name of Warden, and contra againſt him who ouſts him by Colour, as the Ordinary by Depri- 
vation. Br. Neſme, pl. 37. Cites 13 Atl, 2. 


3. In Aion real brought by a Prebendary of Land of his Prebend, he 
ought to name himfelt Prebendary in his Writ, otherwiſe it ſhall abate. 

Thel. Dig. 36. lib. 3. cap. 5. S. 1. cites Mich. 13 E. 3. Brief 655. 
Aſſiſe is 4 But in ie by a Chaplain brought by one who holds it of the Collati- 
brought a- on of the King, the Writ ſhall not abate notwithſtanding that he was not 
gainſt J S. named by Name of Parion, or Maſter, or Chaplain &c becauſe the Writ 
wage Caſe. [is] tor all rhe Groſs of the Chapel, and becauſe it did not appear that 
tos of the (ha- there had been any Inſtitution. Thel. Dig. 36. lib. 3. cap 5. S. 2. cites 


2 and Trin. 13 E. 3. Briet 265. 13 Aff. 2. 

well thob it | 

be of the Land of the Chaple ; for the {dion is to diſprove bis Intereſt. Br. Noſrre, pl. 68. cites 10 H. ;. 
15, 19. | 


5. Aſſiſe by J. S. who was at Iſſue, and the Aſiſe found that the Land 
WAS * the Prebend of the Plaintiff he not named Prebendary, and therefore 
the Writ was abated, tho' it was not pleaded; and ſo ſee that where the 

Title ariſes by the Name as Prebendary, Prior, Parton, Biſhop &c. heſhall 
be named by the ſame Name &c. Br. Noſme, pl. 52. cites 13 Al. 11. 
Br Error, 6.Warden of a Chapel in Affiſe was not named Warden, but he pending the 
1 cies Aſſiſe gu, and the Plaintitt recover'd. The Succetlor reverſed the 
1 by Writ ot Error, becauſe his Predeceſſor was not named 
arden; quod nota. Br. Noſme, pl. 38. cites 15 Aff 8. 
7. Writ may be brought againſ# one who is Provoſt without namin 
him Provoſt, where nothing is demanded in Right of his Provoſtry. T 
Dig. 51. lib. cap. 3. S. 14. cites Hill. 17 E. 3.1. | 
8. Thel. Dig. 37. lib. 3. cap. 5. S. 4. Says it ſeems by the Opinion of 
Trin. 2 H. 4. 23. that a Chaplain of a Chantery may maintain Writ of 
Treſpaſs de Parco Fracto and Aſſault &c. without naming himſelf Chap- 
lain of the Chantery where he had diftrain'd for Services due by 82 of 
his Chantery. 
Thel. Dig. 9g. Where Quare Impedit &c. is brought againſt a Prior or Parſon, he 
50. lib. 6. ſhall nor compel the Plaintiff to name him Prior or Parſon, becauſe b 
3% enes this Suit he is to defeat the Name for ever. Br. Noſme, pl. 16. cites 14 H. 


4. 36. 


10. It 


** 1 * 
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10. It was ſaid that the Treaſurer, nor the Chancellor, nor no Officer Br. Brief, 
ſhall be named by his Name of Office &c. Thel. Dig. 36. lib. z. cap. 4. my 58. cires 


8. 1. cites Mich: y H. 6. 16. 443.0 


| g : ingly. B 
ibid. cites 23 E. 3. contra as ſaid there in Quare Impedit, and 25 E 3. in Præcipe quod Rs, 14 Fa 


11. Writ brought by Name-of Jo. Magiſtri ve Cuftodis de B. is good. Br.Noſme, 


Thel. Dig. 38. lib. 3. cap. 9. S. 8. cites Mich. * 8 E. 4. 19. and that ſo pl 9 — £ 


agrees 7 H. 6. 14. ingly.—Bur 
; it ſeems that 
this is miſprinted and ſhould be 8 E. 18 b. pl. 26. where the Writ was to anſwer the Maſter or War- 


cen of B. [in the Disjunctive.] It was objected that the Plaintiff ought to elect one of the ſaid Names j 
for that he cannot have both &c. Sed non allocatur. For per Cur, all the Words made only his 
Name. 


12. For an Annuity iſſuing out of the Prebend of Oving ton, being annex*d 
to the Precentor in the Cathedral Church ot E. the Writ of Annuity may 
be brought againſt him by Name of Prebendary, without naming him Pre- 
centor ; tor this is no Dignity per Opinionem. Thel Dig. 50. lib. 6. cap. 
3. 8. 8. cites 14 H. 6. 14. 
13. Per Paſton and Newton, King's Serjeant, Cook &c. who are Eſ- Thel. Dig. 
quires there, may be named Eſquires, or by their Mifreries, as Cook &c. and J. lib. 6. 


the one and the other {hall be ſufficient. Br. Additions, pl. 14 H. 6. 15. OE. 8 5. ces 


| S. P. accord- 
14 Where a Precentor in a Cathedral Church has a Prebend annexed to ingly. 
his Precentorſhip, it he be to bring Oliare Impedit ot his Prebend, he ought 
to name himſelf Precentor. Thel. Dig. 37. lib. 3. cap. 5. S. 5. cites 14 H. 
6. 1 
I 0 It was adjudg'd that a Writ of Dez brought againſt one being Debt was 
Warden of the Fleet, for letting a Priſoner go at large without naming him maintain- 
Warden ſhould be good. Thel. Dig. 51. lib. 6. cap. 4 S. 1. cites Mich. wy A. 209g 
11 E. z. Dette 172. And that fo agrees Mich. 18 E. 3. 35. But ſays ſee 8 
that the contrary is ſaid Paſch. 21 E. 4. 27. and Mich. 22 H. 6. 25. alſo. naming him 


Warden. 
Br. Noſme, pl. 56. cites Fitzh. Debt. 173. 


16. A Man ſhall have Writ of Debt againſt one who is Ordinary with- It appears 
out naming him Ordinary in the Writ ; bur ir ſuffices to fay, Ad cujus * 3 
manus bona &c. devenerunt. Thel. Dig. 51. lib. 6. cap. 4. S. 3. cites ton ii 
Hill. 35 H. 6. 42. brought 4 


gainſt an 
Ordinary &c. by his Office, that he ſhall be ſo named in the Action againſt him. Br. Noſme, 1 56. 


17. Bill broughr againſt the Cuftos Brevium in C. B. by the Name of Cu- 
floats Brevium in Banco Regis is good, and not to ſay in Communi Banco. 
Thel. Diſt. 51. lib. 6. cap. 4. S. 5. cites 39 H. 6. Brief 141. 

18. An Attorney of the Common Pleas by General Writ of Debt may ſue In Writ of 
tor Money paid by him in the Suit of the Detendant without naming him Debt by 
Attorney. But if he ſues a Bill by Privilege of the Place, he ought to Attorney or 


Servant, he 


name himſelt Attorney. Thel. Dig. 36. lib. 3. cap. 4. S. 2. cites Mich. need n be 


3 E. 4. 29. named Ar. 
| | ; ; torney or 
Servant in the Writ, but may declare it in the Declaration. Br. Noſme, pl.-44. cites 3 E. 4. 29. 


7 


19. And ſo it ſhall be of the Warden of the Fleet, Thel. Dig. 36. lib. 3. 
cap. 4 S. 2, cites Mich. 9 E. 4. 43. I 


B b 20, Note, 
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20. Note, where Major, Steward, or ſuch like, is Coroner, and takes 
Indiftment before J. B. Mayor or Steward, upon View of the Body, and does 
nut ſay Coroner, it is Error; tor there is no Authority. Br. Noſme, pl. 
50. Cltes 22 E. 4 12. : „ 

21. lt a Dean be diſſolved by Act of Parliament, and Nyit is brought 
after agaiuſt the late Dean by Name of Dean, the Writ ſhall abate. Thel. 
Lig. 50. lib. 6. cap. 3. 5. 10. cltes Paſch. 4 H. 7. 6. Per Brian. | 

22. In Writ ot Reſcons brought by one Wells, Kut. it was pleaded that 
he was Sheriff, not named Sheriff &c. and it was held a good Plea. Thel. 
Dig. 36. lib. 3. cap. 4. S. 4. cites Hill. 6 H. J. 14. | 

23. D. being inditfed for ſtriking in a Church-yard, pleaded that he 
was by the Queen's Patent created Garter King ot Arms, and demands 
Judgment, becauſe he is not ſo named; and becauſe it was a Name, Par- 
cel ot his Dignity, and not of his Office only ; tor the Patent is, Crea- 
mus, Coronamus & Nomen imponimus de Garter Rex Heraldorum, and 
therefore in all Suits againſt him, he is to be named by this Name. For 
this Cauſe he was diſcharged ot the Indictment. Cro. E. 224. pl. . 
Paſch. 33 Eliz. B. R. Dethick's Caſe. | 
Cro. E. 542. 24. 5 an Action againſt D. by the Name of D. alias Garter, the De- 
* 8. Pop- fendant demanded judgment of the Writ, becaute he was created Princi- 
Gab NP 1a, ba lis Rex Armorum, and ought to have been ſo itiled. The Court were 
that the * divided whertcer the Writ thould abate or not; ſome being of Opinion, 
Suit being that when an Otfice is granted to one by Patent, there, for any Thin 
againſt him concerniug the fame, he ought to be named as in the Patent; but if he is 
Perch, Lie ſued in his Natural (Capacity, he may be called by his proper Name; but 
was ſw. Others held, that this being a Name ot Dignity it is become Parcel of his 
cient ro Name, aud fo muſt be uſed in all Actions. Adjornatur. Ow. 61. Hill, 


_—_ him 29 Eliz. Clarentius v. Dethick. 
bis pro- N 
per Name; but Fenner contra, Et adjornatur. 


25. Bill in the Star-Chamber abated, becauſe it was brought againſt 
Sir G. Crook only, without Addition of his Office, and Dignity of Fudge. 
Mar. 77. pl 119. cited by Jones, Trin. 16 Car. to have been adjudged 
in a Bill in the Star-Chamber, in Juſtice Crooke's Caſe. 


(H) As to Town-Hamlet, Pariſh c. 


1. Ppeal was brought of an AtF done in the Pariſh of St. Martin at 
Charing-Crols in Middleſex, and there it is agreed, that if the 
Place be in a Vill, it ſball be expreſſed in the Vill, without mention of the 
Pariſh; and if it be in a Pariſh or Foreft, as Sherwood &c. which are out 
of any Vill, then it ſhall be expreſſed of the Pariſh or Vill. Quod nota. Br. 
Addirions, pl. 19 cites 7 H. 4 2y. 3 
Thel. Die 2. Debt againſt F. S. of Gate, Executor of W. P. The Defendant ſaid, 
56. lib. 6. that there is Eaſt-Gate and Weſt-Gate within the ſame County, ab/aue boc 
3 that there is Gate only; and per Martin, and the beſt Opinion, he may ſay 
— that No ſuch Vill within the ſame County; for Parcel of the Name is 
and alſo cites not the whole Name, as Ingle and Inglewood &c. Quære. Br. Addi- 
FE 5-8. tions, pl. 1. cites 3 H. 6.8. | + 
44 H. 6. 37. 21 E. 4. 37. and 10 Hf. . 4——A, gives Bond to B. by the Name of A. of Dale, without 


Addition, 
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* 


Addition. B. ſnes A. upon this Bond. A. ſhall not be received to plead Over-Dale and Nether- Dale, 
and that there is no Dale without Addition for the Bond is otherwiſe; and A, ſhall not be received to 
deny his own Deed, bur ſhull oe eftopp'd by it. Jenk. 163. pl. 12. cites 2 RK. 3. Firzh, Eſtoppel 181. 


3. In Writ brought again/t a Baron and his Feme, or againſt an Abbot and 2 Inft. 669 
his Commoig u, he need not thew of what Vill or Place the Feme or Com- S. P. and 
moign are; tor the Feme is ſuppoſed and intended to be of the ſane © 
Place as the Baron is, and ſo ot the Commoign. Thel. Dig. 55. lib. 6. 
cap. 14. S. 6. cites Hill. 3 H. 6. 31. | | 

M here one is /uppoſed to be of Dale, it is no Plea for him to ſay, that 
at the Day of the Writ purchaſed he was converſant at another Vill, with- 
out ſaying and not at Dale &c. Thel. Dig. 56. lib. 6. cap. 14. S. 11. cites 
Mich. 4 H. 6. 4. and that then the Plea is good, and cites Hill. 8 H. 6. 
26. Mich., 10 H. 6. 5. and Mich. 19 H. 6. 1. 

5. Indictment of Treſpaſs againſt J. N. of B. It ſeems that he was , , 66 
outlaw'd, upon which a Writ ot Error was brought, and aligned tor 8 P. OD” 
Error, That there is in the ſame County B. Magna and B Parva, and none cites S. C. 
without Addition. Per Hales, It there be ſuch Vill as B. with Addition, that he can- 
then there is ſuch a Vill as B. But the Opinion of the Court was, that it 22 be nam d 


ſhall be reverſed. Br. Additions, pl. 23. cites 7 H. 6. 39. Oy 


is no ſuch Town. 


6. In Writ brought git a Parſon, it is a good Addition to ſay 2 Inft. 669. 
Præcipe F R. Rectori ecclefpe de T. in ſuch a County, without ſaying of S. P. and 
what Place he is, notwiihtaiiding that he be Parſon of 2 ſeveral Churches in eites &. C. 
the ſame County; tor he thall be intended and adjudged Reſident in both. 

Thel. Dig. 55. lib. 6. cap. 14. S. 7. cites Mich. 7 H. 6. 1. and Mich. 10 
H. 6. 8. Bur otherwiſe it is of a Lord of 2 Manors. 

7. Maintenance againit J. N. ot B. who ſaid that the Day of the Writ 

urchaſed he was dwelling at S. &c. and no Plea; for Proceſs of Out- 
Fas does not lie in this Caſe, Br. Additions, pl. 28. cites 8 H. 6. 

5. 37. | 
? 8. And it was held by Strange, that it is ſufficient to traverſe that he 
was not there converſant the Day of the Writqpurchaſed, without ſaying Nor 
ever after; but Martin held the contrary. el. Dig. 56. lib. 6. cap: 14. 

S. 12. cites Mich. 8 H. 6. 9. and that ſo agrees Mich. 2 E. 4. 15. 

9. Such a Writ was adjudged good, Præcipe Z. Chace Cancellario Uni- 2 Inſt. 669. 
ver/itatis Oxon” in Comitat” Oxon &c. without ſaying de Oxonia, becauſe he S. P. accord- 
ſhall be intended abiding at Oxon. Thel. Dig. 56. lib. 6. cap. 14. S. 13. 8'y- 
cites 8 H. 6. 38. 

10. Debt againſt F. d. Parſon of D. who ſaid that he was abiding at 
S. and not at D. & non allocarur; for he ſhall be intended to dwell 
there, becauſe he is bound to be Relident there, by which he ſaid that 
he had another Beneſice, and yet non allocatur. Br. Briet, pl. 401. cites 
10 H. 6. 8. . 

11. Debt again F. N: of C. if he ſays that he was and is abiding at 
H. and not at C. it is a good Replication that H. is 4 Hamlet; tor then it 
is ſuthcient to name him of the principal Vill, by which the other ſaid 
that H. is a Vill by itſelf. Br. Briet, pl. 402. cites 10 H. 6. 12. 

12. Maintenance againſt YF. F. of D. who faia that he was never abid- 
ing at D. and did not jhew of what Vill he was; and a good Plea, and yet 
Exigent does not lie in this Attion ; but where the Defendant is ſo named, 
he may plead as above tor Miſnomer by the Common Law. Quod nora. 

Br. Briet, pl. 403. cites 11 H. 6. 11. Oy, 

' 13. Where one was ſuppoſed to be of Catesby, he ſaid that he was abid- 
ing at Catesby-Corbet, and not at Catesby, without Addition; and held a 
good Plea, without ſay ing that Catesby is a Vill by itſelt, and Catesby- 


Corber * 


— W W 


A dditions. 


ths. 


Corbet another Vill by icelf. Thel. Dig. 56. lib. 6. cap. 14. S. 14. cites 
14 H. 6: 24. | 
Fs W ove a Man is implcaded by Name of J. B. ꝙ C. which is a1; 
in N ales, it is goed. Br. Additions, pl. 32. cites 21 H. 6. 3. 
Br. Nugs- 15. Decies tautum vganft =. N. B. who ſaid, that the Day of the 
tion, pl. 14. Writ purchated, and always after he was converſant and dwelling ar $ 
8 - 5 and not at h. Judgment ot the Writ; Per Moyle, Proceſs of Outlawry does 
> Neu ton. not lie in this Action, theretore no Plea; but Newton and Paſton J. to 
and Paſton: the contrary, and that it is commonly done at Common Law ; for there 
a Man was not compell'd to give Addition, but 1t he gives falſe Addi. 
tion the Parties ſhall have Exception to it; Moile bid them maintain 
the Writ; Quod Nota. Br. Additions, pl. 36. cites 21 H. 6. 5 
16. W here one is named F. S. of Dale, and is abiding at Sale, the Writ 
ſhall be brought againſt him by Name of F. S. of Dale of Sale &c. per 
Aſcue. Thel. Dig. 56. lib. 6. cap. 14. S. 18. cites Trin. 21 H. 6. 59. 
2 Inſt. 669. 17). Debt againſt F. B. of C. in the Pariſh of F. Arderne demanded 
5, P and judgment of the Writ; tor u the ſame Pariſb are 2Vills, viz. C. and B. 
Debt againſt and that the Day of the Writ purchaſed he was converiant and dqeellin 
W. C. of the at B. and uct at C. Judgment ot the Writ, and a good Plea by Aw 
Par;jp of St. Aſhton faid, all which is in one Parith is not but Hamlets to the princi- 
8 hy Ae pat Vill, which all the Court denied; for in one and the ſame Pariſh are 
5 Nizzate. 2 Vills in ſeveral Places. And per Mark. & Port. J. * where no Vill is 
fex,Executor in a Pariſh, there the W rit is good, Precipe J. N. of ſuch a Parith &c. 
o! the le For the Statute 16, that he ſhall be named of the Vills, Hamlets, Places, or 
2 by % County here they inhabit, or were converſant. Br. Additions, pl. 38. cites 
ſee that of 22 H. 6. 41. 
the Pariſh is 
a cod Addi tion chere there is no Vill. Br.Additions, pl. 52. cites 1. E. 4. 2. 
* Where the Pariſh is « Vill by itſelf, the Addition of Pariſh is good Thel. Dig. 56. lib. 6. cap. 
14 S. 20. Cites Mich. 4 E. 4. 41. Paſch. 5 E. 4. 20. 125. Paſch. 22 E. 4 2. and Hill. 22 H. 6. 47. 
But if there be but one Lill in the Pariſh, aud it is known by the Name of the Vill, and of Pariſh, there it is 
ſufficient to name him of the Vill, or of the Pariſh, at his Will. Br. Brief, pl. 334, (337.) cites 5 E. 4. 
46. 
; Conti where there are 2 or more /;/ls in the Pariſh, Ibid. 
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Addition of 18. Debt. A Man ſhall not be name i of Hundred, nor of Wapentake or 
a Hundred Rrdiug, but of a Vill, nor of the Pariſh where divers Vills are, but of a 
or Soken, VI We, . 

which have Vill there. Br. Brief, pl. 476. cites 22 H. 41, 42. | 

divers Vills,” 


is not a good Addition. Thel. Dig. 56. lib. 6. cap. 14. S. 20. cites Mich. 4 E. 3. 41. Paſch. 5 E. 4. 20. 
125. Paſch. 22 E. 4. 2. and Hill. 22 H. 6. 47. 


19. It was agreed that again Perſons who are of a City which is a 
County of itſelf, as London, Briſtol, &c. it ſuffices ro ſay, Præcipe tali 
Pannario de London, without ſaying of what Ward, Pariſh or Street he is. 
And note there that the Addition of Miſtery is before the County. Thel. 
Dig. 55. lib. 6. cap. 14. S. 8. cites 2) H. 6. 4. 4 E. 4 10. and 5 E. 4 
142. 
S. P. per 20. Note, in Deceit it was faid by Danby, that if a Man has Houſe 
Je hr. Brief in 2 Places, he ſhall be taken as dwelling in both Places; and per Litt. 
pl 173. cites the Serjeants who come to the Term ſhall be adjudged to be dwelling at 


19 H. 6. 1. London and in their Country alſo. Br. Additions, pl. 11. cites 33 H. 
So of the 6. 9. 
Judges. 


7 
4 


And where a Man dwells at D. and his Wife at S. he may be named of the one or of the other, Ibid. — 

And where a Man removes ſ rom one Vill to another, and goes through ſeveral Vills, he may be named of any 

of the Vills by the Way till he comes where he would be, and when he is there the Plaintiff may name 

him late of the Vill where he firſt dwelt, or of the Vill where he now dwells. Ibid. —Thel. Dig 36. 

lib 6 cap. 14 S. 14 cites S. C. by Newton, who held it for Law, that where one «vas abiding at Dale, 

and after removed his Habitation and Family to Sale, leaving ſome of his Infants at his Houſe at Dale * 
| nurſe 
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zur ſed, he ſhall be ſaid n at Sale, and ſo ic ſhall be if he leaves his Bailiff to occupy his Houſe to lit 
Je at Dale; bur if he has Houſe in one Lill with menial Servants and Family, and has his Feme <vich x 
Family abidine in another Howe of his in another Vill, he may be ſuppoſed abiding in the one Vill or cac 
other, at the Will of the Plaintiff ; and where he has y-moved bis Habitation intirely from one Vill to a- 

other, the Plaintiff may chùſe ro ſuppoſe him of the firft Vill with a Nuper, or of the other without diuzer, aud 


cites 33 H. 6 9. 


— 


22. Treſpaſs was brought againſt F. FS. of the Pariſh of F. in the Cunty 
of Cornwall, and the beſt Op inion was that the Writ is not good, for 1 
one Par:ſh may be diverſe Vills ; but it is agreed there, that Debt brought in 
a Vill or Hamlet is good; tor the Stat. 1 H. 5. ſpeaks of Vills, Ham- 
lets, Place, and County ; Quod Nota. Br. Additions, pl. 14. cites 35 
H. 6. 30. 

23. 1 Addition of a great Place containing in it diverſe Vills is not 
good Thel. Dig. 56. lib. 6. cap. 14. S. 21. in the ſhort Report. 

24. Where one is abiding in the Tower of London, Writ brought againſt 
him by the Name of ſuch a one of London, Gent. is not good, becauſe 
the Tower is not within the Franchiſe or County of London. Thel. Dig. 56. 
cap. 14. S. 21. cites Paſch. 4 E. 4. 17. 
25. Treſpaſs againſt Z. of the Pariſh of A. in the County of T. Yeoman, 2 Inft 66). 
who ſaid that the VIII of B. was, and is within the fame Pariſh, and he S. P. and 
is, and was, of B. abſque hoc that he was of the Pariſh of A. & non allo. Non ogg 
catur ; becauſe he ſaid that B. is in the Pariſh of A. by which he /#id be miruf Piura- 
was of B. in the Pariſh of A. and theretore thould be named of the Vill, and liras. 
not or the Pariſh; judgment of the Writ; & non, allocarur; tor it thall Br. Brief pl. 
te intended that the Parith of A. is the Vill of A. by which he ſaid, that 3340337): 
in this Pariſh there are 2V ills, viz. B. and S. and the Defendant is, and was, 125 35 — 

welling at B. judgment of the Writ; by which the Plaintiff imparled, Addition of a 

tor it was held a good Plea where he alleges 2 Vills in the Pariſh, Br. Pri is nor 


= BE ood if there 
Additions pl. 49. cites 5 E. 4. 20, — 1 


— — 


than one in 


the ſame Pariſh, Thel. Dig. 56. lib. 6 cap. 14 S8. 20. cites Mich. 35 H. 6. 30 


26. Where one is ſuppoſed to be of Dale, where in Fact there is mot If one is 
ny ſach Vill, Hamlet, or Place known &c. the Detendant may ſay that — * 
No ſuch Vill generally &c. or that He was abiding at Sale, and not at Dale. 1 


Thel. Dig. 56. lib 6. cap. 14. S. 22. cites Paſch. 8 E. 4. 5. it is at the 


Plaintiff* 
Election to ſuppoſe him to be of the Vill or of the Hamlet. Thel. Dig. 56. lib, 6. cap. 14. S. 14. lays 


it was agreed 14 H. 6. 24. and cites alſo Mich. 35 H. 6. 30. Bur ſays ſee 21 E. 4. 89. contra. 


27. In Prexipe quod reddat of Land againſt John Bury de Kingsbury, 
it is no Plea for him to {ay That he is abiding at another Place, an not at 
Kingsbury &c. per Opinionem Curiæ. Thel. Dig. 57. lib. 6. cap. 19. 
S. 5. cites Mich. 12 H. 6. 16. and Mich. 21 E 4. 86. | 

28. Debt upon an Olligation, which was J. D. of B. and the Writ was 
F. D. of B. Underhill, and ſo a Variance, and becauſe a Man otght to ex- 
preſs Vill or Addition in the Writ by the Statute in Action, in which Pro- 
ceſs of Outlawry lies; and alſo if there are 2 B.'s, he ought to give Ad- 
dition notwithfAanding the Obtigation, and therefore well. Br. Variance, 
pl. 78. cires 21 E. 4. 79. $0. 

29. Debt againſt J. S. F the Parih of F.' and becauſe the Statute is 
that he ſhall be named of rhe Vill, and in one Pariſh may be threeVills, 
therefore ill, and the Writ abated ; quod nota; for he ſhall be named ot 
the Vill. Br. Additions, pl. 61. cites 22 E. 4. 2. 

30. Where one is ſuppoſed to be of London, it is ſufficient for him to 
ſay that he was abiding at another SO and not at London, the Day ef the 

- C Wric 
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Writ purchaſed &c. without ſaying Or ever after. Thel. Dig. 56. lib. 6. 
cap. 14. S. 24. cites Hill. 22 E. 4. Brief 944. 

31. In Debt upon Bond, in which the Plaintiff was named J. Z. of F 
in the County of N. Eſq; but in the Count he was named F. Z. Eſq, only ; 
whereupon the Detendant demanded judgment of the Bill, But per Cur, 
the Addition is not material, the Plaintiſ being well named in his pro- 
per Name and Surnaine ; bur otherwiſe had ic been of the Part ot the 
„ ee Cro. E. 312. pl. 1. Hill. 36 Eliz. B. R. Thornaigh v. 

iſney. 

32. The Defendant was named in the Indi&ment and Exigent W. R. 
de Com Midd' c. without ſaying of what Place in Com' Midd' and for 
that Cauſe the Outlawry was reverſed, Cro, J. 616. pl. 2. Trin. 19+Jac, 
B. R. Sir William Read's Caſe, 


(I) Good, in reſpect of the Place of its Inſertion. 


2 Inſt. 669. I. T Otwithſtanding that the Additions of Eſtate, Degree, and Mi- 
8. P. ſays, ſtery to be added to the Names are wrote in the Statute before 
3 the Additions of Places and Counties, yet it has been uſed always after 
Nobility, the making of the ſaid Statute, to put the Additions of Eftate, Degree, and 
and all Miſtery after the Places and Counties in all Writs, Appeals, and Indictments 
others under againſt common Perſons. Thel. Dig. 55. lib. 6. cap. 14. S. 3. 

2 the 2. But the Uſe is otherwiſe in Appeals and Indittments of Treaſon or Felo- 

own and : 5 CC a 

County are My againſt Dukes, Marqueſſes, and Earls; tor their Names of Dignity are 
nam'd before in ſuch Caſes put before the Additions of Places and Counties, as Charles 
the Additi- Earl of Weſtmoreland, late of Branſpeth in the County of Durham. 


Ce eas Thel. Dig. 55. lib. 6. cap. 14. S. 4. 


D. in Com. 
NI. Miles. Jo C. nuper de D. in Com. M. Armiger. N. C. nuper de D. in Com. M. Merchant &c. 


But that in Caſe: of Appeals &c. of Treaſon &c. againſt the greater Nobility, the Order of the Sta- 
tute is purſued. And ſays that ſo it is when any other Perſon is named of a Gity and Cunty of itſelf, the 
like Order is obſerved; as J. S. Pannareus de London in Com. Civitatis don. 


In Writ brought againſt a Feme in ſuch a Manner, viz. Præcipe 
Margeriæ, who was Wife of J. Green OO &c. It was held that 
the Addition is good, and that this Vill of Norton ſhall be reterr'd to the 
Defendant, and not to T. Green, Thel. Dig. 55. lib. 6. cap. 14. S. 9. 
cites Mich. 4 H. 6. 4. 
4. In Action againſt Heir or Executor, by Name of W. S. theſe Words 
Heir or Executor ought to be put in the Premiſſes of the Addition, and not in 
the Alias didtus; for if it be otherwiſe, the Writ ſhall abate by Award. 
Quod nota Br. Additions, pl. 65. cites 30 H. 6, 5. 
2 Inſt. 669. 5. The Additions by the Statute 1 H. 5. 5. ſhall be always put to the 
S. P. and firſt Name, and not to the Alias dictus of the Detendant. Thel. Dig. 56. 
cites S. C. lib. 6. cap. 14. S. 19. cites Hill. 32 H. 6. 33. and 36 H. 6. 30. For no 
For the p79 Part of the Alias dictus is traverſable. Ibid. and Trin. 30 H. 6. 6. 
per Vie of Mich. 5 E. 4. 42. and Hill, 21 E. 4. 18. and 1 E. 1. Paſch. 4 E. 4. 10. 


an Alias dic- 
tus is to hs” 
agen with the Record or ego fur which the Writ is grounded. 8. P. For the Alias dictus 
is only Reputation, and is not the Truth. Jenk. 119. pl. 40. 22 

In an Indictment for breaking a Houſe, the Addition, (viz, Yeoman) was after the Alias dictus, and 
therefore ruled to be ill. Cro. E. 583. pl. 12. Mich. 39 & 40 Eliz. B. R. Fufſe'sCaſe. 


Debt was brought in an inferior Couri againſt R. P. of Epc. in Cm. N. Hlusbandman, and Judgment oor 
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— 


the Plaintiff, It was —_— for Error, That the Addition was in the Alias, and ſo not good ; bur per 
Car. The Court of N. had no Authority to outlaw any Man, fo that an Addition is not requiſite, ard 
therefore it is no Error; and Judgment was afirm'd. Ow. 58. Hill, 38 Eliz. Hund v. Preſton. 
Mo 354. pl. 478. S. C. adjudg'd — N 0 

The Addition in an Indictment was J. L. alias S. of D. and held ill, it not being before the Alias 
gictus. Cro. E. 249. pl. 11. Mich, 33 & 34 Eliz. B. R. Lerek's Caſe ; and ſays it was ſo ruled in 
Cr pmis's Cale, aithough both the Names were not recited in the Alias. 
Wi.ere one is ſued by a Name with an Alias, the Addition muſt be expre%'d after the firſt Name 
Vent. 13. Paſch. 21 Car. 2. B. R. a Nota there. | ; 


6. Appeal againff F.C. alias dittus J. M. late of B. in the County E. Thel. Dig 
TJeman, and the beſt Opinion was that the Writ is good ; for all that enſues 5": lib. 6. 
the alias dictus ſhall haue relation tothe firſt proper Name and Surname, and 4 a1 0 
it was ſaid, that in the Time ot Prifor, * in Debt præcipe A. C. Clerk & S. P. ac- 
alias dictus A. C. late of B. in the County &c. Clerk, was abated, be- cordingly.— 
cauſe Addition of no Vill was betore the alias dictus; but per Nedham * Debt a. 
it was reverſed after by Writ ot Error in B. R. beſore Forteſcue, which 2 
12 lays ſeems not to be Law. Br. Additions, pl. 5 f. cites 5 E. 4. 14 f. Londbn, alias 


; dlictus I. S. 
of London, Draper, and the Writ was abated by Judgment; for he may be Panner of . and 
dwell at York, and the Alias dictus in the Addition is not Pe, but to agree with Specialty; for the 
Addition ought to be in the Premiſſes, and not in the Subſequent. Br. Additions, pl. 46. cites 36H. 


6, $3; 


g Pit where one was indicted by Name of F. &. Servant to Fo. at Note, So where 
in the County} H. Barcher , it was held that the Addition was not good, dn was in- 


bec auſe Eurcher ſhall be reterr'd ro Jo. at Noke. Thel. Dig. 55. lib. 6. Name of 7 
Cap. 14. S. 10. Cites Hill. 9 E. 4. 50. Hind, d 
Jo. Hind of 


. Cc, Baker, becauſe Baker ſhall be referr'd to the Father; but ſays that thoſe Caſes vary from the ſaid 
Caſe of 4 H. 6. For there it cannot be intended but that the Baron is dead; and in the other Caſes the 
Malter and Father ſhall be intended to be alive. Thel. Dig. 55. lib. 6. cap. 14. S. 10. Cites it as adjudg'd 
Mich. 6 E. 4. 3. 


10. A Man was indicted by Name of J. S. Servant of F. M. alias Dictus A. was in- 
. H. B. ia the County of Middleſex, Butcher, and becauſe Servant is no difted for 
Addition, and Butcher ſhall be reterr'd to J. H. and not to J. S. who was tie Murder 


hey” : . . f 

indicted, theretore the Detendant was put Sine Die. Br. Additions, pl. Wike: 2 

42. cites 9 E. 4. 48. that the ſaid 
M. was in 


Pace Domini Regis quonſque the aforeſaid . Hutband of the aforeſaid A. of H. aforeſaid, in the County 
afcreſaid, Yeoman &c. It was a Doubt whether the Additions of the Vill and the Word Yeoman ſhall 
refer to A. or M. becauſe Ad ultimum antecedens fiat Relatio. Bur the better Opinion was, that theln- 
dictment was good enough, and could not be intended to refer to M. but to the Husband. D. 46. b. pl. 
2. Paſch. 31 & 32 H. 8. Guyer's Caſe. 


11. H. was indifed upon the Statute f 8 H. 6. of forcible Entry, and Cro. E. 198. 
Exception was taken to the Iladictment in Default of Addition ot the pl. 15. S. C. 
Place &c. becauſe in this Caſe rhe Addition was after the alias dictus, and >< Indict- 


ment was 


to there is no Addition; and therefore the Party was diſcharged. 2 Le. held void. 
183. pl. 224. Mich. 32 Eliz. R R. Hooper's Cale. becauſe the 
ddition 


was after the Alias Dictus. 


12. An Jadiftment was for a Riot again A. B. C. D. E. Ec. and F. &. 
of H. Teoman. It was objected that there was no Addition of the Place, 
where the Parties indicted did dwell, for that the Place of H. is only for 
F. F. the laſt Party named, but no Addition of any Place for the ret, 
and therefore N that the Indictment might be quath'd. Williams ]. 
held that the Word (Veoman) goes to all; reddendo ſingula fingulis, but 
that the Place here named of H. doth not go to all, bur to the laſt Mun 
named ; and tor this Default che Indiétment was quaſh'd. Bulſt. 183. 
Paſch. 10 Jac, the King v. Haſtings. 

(K) Wric 
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(K) Where a Perſon has two or more Additions, which 
of them he muſt be named by. 


1. Man may ſue a Prieſt who is Dean in a Writ of Treſpaſs, without 
naming him Dean; but otherwiſe it is in a Præcipe quod reddat, 
Thel. Dig. 36. lib. 3. cap. 3. S. 6. cites Paſch. 5 E. 3. Brief 800. and 5 E. 
4. 106. and where the Action is by Reaſon that he is Dean, cites 14 H. 
6. 14. 

But ſuch a +. Debs by a Prior againſt an Abbot who was Parſon Imparſonee upon 
Caſe was Compoſition had between their Predeceſſors that the Abbot ſhall have the Tithes 
1 »> Of B. and ſhall pay an Annuity of 10 J. per Annum to the Prior and his 
E. 4. 33. Succeſſors, and the Abbot was not named Parſon; and yet well by the O- 
Ibid. pinion of the Court, inaſmuch as it ariſes by the ſaid Compoſition of later 

Tinie, Br. Noſine, pl. 54. cices 14 E. 4. | 
3. Where the ſame Perſon is both a 2 and Dean, yet in all Caſes 
which concern the Lands of the Dean, he ſhall be ſtiled Dean in Actions, 

My Per Doderidge J. Lat. 235. cites 19 E. 3. Fitzh. Trial, 57. 

Aſſiſe by 4. It was adjudg'd that a Prior being Parſon of a Church, may maintain 
a Prior, and 357i of Account without naming himſelf Parſon, againſt his Bailiff, of the 
made Title profits of this Church. Thel. Dig. 36. lib. 3. cap. 5. S. 3. cites Hill. 30 


to Cern as 
Parſon of R. E. 3. I. 


d becauſe x AC 
— — named Parſon of R. the Writ ſhall abate; Per Opinionem. Br. Noſine, pl. 13. cites 


12 Hf. 4 20. 


5. A Prior being Perſon of another Church cannot ſue Aſſiſe of a thing 
appertaining to rhis Church without naming himſelf Parſon. Thel. Dig. 
37 lib. 3. cap. 5. S. cites Paſch. 12 H. 4. 20. And ſays that fo it ſeems to 
be agreed in Writ of Wafte, Mich. 10 H. 7. 5. And that fo it is in An- 
auity, Mich. 18 E. 4. 17. 

6. Quare Impedit by the King againſt the Biſhopof NM. and F. E Monk, 
who ſaid that he is Prior of W. not named Prior; Judgment of the Writ, 
and becauſe the Action is of Preſentation to this ſame Priory, and ſo to de- 
feat it, therefore no Plea. Br. Brief, pl. 427 (430.) cites 14 H. 4. 37. 

J. So of a Parſon, where the Action is of is Parſonage. Ibid. 
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(L) New Additions pending the Writ. The Effect 
thereof. 


If the Dignis 1. IN Writ againſt an Ear), he ought to be named Earl notwithſtand - 

7 1 1 F 5 2 not held or knvwn for an Earl the Day of the Writ pur- 
chaſed, it in Truth he be an Earl. Thel. Dig. 50. lib, 6. cap. 3. S. 6. 

NEE cites Trin. 5 E. 3. 199. and fays fee 22 Aſſ. 24. . : 


Writ, his E x E 
Writ ſhall not abate. Thel. Dig. 185, lib. 12. cap. 16. S. 6. cites Hill. 32 H. 6. 34. 


And ibid. 2. A Writ by one W. Clynton and A. his Feme, was not abated not- 
S. 13. ſays withſtanding that the Baron was made an Earl after the Writ purchaſed, 


— and the Suit was for a Thing in Right of the Feme, and not in Rights 
| e 


9. 


mg 
. Inn 
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che Earl &c. Thel. Dig. 36. lib. z. cap. 3. S. 12. cites Paſch. 13 E. 3. 19 E 3 pro- 
Brict 259. | Vr A 
nd that his 


Writ ſhall not abate, if he becomes an . Deſcent pending &c. 32 H. 6. 35. 
And where an Carl is made a Duke pending the Writ, the Writ hall not abate, bur he ſhall Proceed 
and ſhall count by Name of Earl. Thel. Dig. 36. lib. 3. cap. 3. S. 13. cites Paſch. 25 E. z. 39. And that 
fo ag.ces Mich. 22. R. 2. Briet 936. and Paſch. 24 E. 3. 14. 4 


3. In Writ of Annuity by W. E. Maffer of ſuch a Houſe, the Defen- 
dant faid, that after the laſt Continuance the Plaintiff was choſe and con- 
md Biſbop of W. &c, without ſaying that he is Biſhop by Creation, yet 
the Writ was not abated. Thel. Dig. 185. lib. 12. cap. 16. S. 2. cites 
Hill. 26 E. 3. Brief. 25 0. and ſays ſee 24 E. 3. 1), 26. 19 E. z. Proceden- 
do 2 & 9 H. 5. 13. and Mich. 4 H. 4. 2. 

But in Writ ot Aiſe by a Prior it was pleaded that he was made . 
bot of the ſame Place, at his own Suit, by the Pope and the King pendin 
the Writ, by which the Intent of the Court was to abate the Writ. Thel. 
Dig. 185. = 12. cap. 16. S. 3. cites Mich, 22 R. 2. Brief 936. and 2 R. 3. 
20 and 4. 2. : 

5. Debt againſt E. Executor of the Teſtament of Fa N. E/q; Exception Br. Noſme, 
a 


was taken that the ſaid F. M was a Knight the Day of his Death, and pl 10. cles 
T. and 


therefore it ought to be Hxecutor of the Teſtament of F. N. Knight ; Judg- . 
ment of the Writ; and therefore the Writ was abated, and yet the Oh li- ingly, and 
gation Was Eſq; allo; Quod Nota. Br. Brief, pl. 511. cites J H. 4.7. fays that a 

Man may be 
named a Knight as ſoon as he is baptized, and then he never ſhall be Eſquire. —- Br. Additions, pl. 17. 
cites S. C. accordingly, and yet it was the Name of the Teſtator and not of rhe Defendant. Thel. Dig. 
50. lib. 6. cap. 3 8. 7. cites 8. C. and S. P. accordingly. 


6. Two Men recover d Damage in Afjiſe, and the one is a Knight and the 
«ther not, and after the other is made a Knight, and both brought Scire Fa- 
cias to execute the Recovery, by Name of A. B. Miles, and . B. modo 
les; and it was held that it ought to be which A. Miles and T. modo 
Miles by Name of A. B. Militis, and T. B. recover'd; quod tota Cur. 
conceſſit. Br. Pleadings, pl. 169. cites 11 H. J. 25. 

7. In Treſpaſs, the Deſendant was Knight the Day of the Writ pur- 
chaſed, not named KXnighr, and therefore by Exception of the Party the 
Writ abated. Br. Noſme, pl. 15. cites 14 H. 4. 21. 

8. J. E. was iadifed of eloay by the Name of F. E. Yeoman, and the 
King pardoned him, by the Name of F. E. Gentleman, all manner of Felo- 
nies. This Pardon may be pleaded, with Averment that J. E. Yeoman, 
and J. E. Gentleman, are one and the fame Perſon ; for at the Time of 
the Indictment he might be Yeoman, and afterwards be made Gentleman 
by the King, or by reaſon of his Office. Kelw. 58. a. pl. 1. Hill. 20 
H. 7. Eaton's Caſe. | 

9. It the Plaintiff” be made a Knight after the laſt Continuance, the Writ 
{hall abare by judgment. Thel. Dig. 185. lid. 12. cap. 16. S. 4. cites 7 
H. 6. 15. 40. 

10. i Debt the Defendant was outlawed by Name of Gentleman, and 
was taken by Capias Utlagatum, and ſaid that at the Time of the Out- 
lawry he was Merchant, and not Gentleman ; to which the Plaintiff, upon 
Scire Facias, came and pleaded his Obligation for Eftopple, in which he 
was bound by Name of Gentleman. To which it was ſaid, that it is no Ot 
Eitopple ; tor it may be that he was Gentleman at the Time of the Obli- | | 
gation made, by reaſon of his Office, and at the Time of the Suit was out 
- the Office; therefore Quære. Br. Eftopple, pl. 11. cites 28 H. 6. and 
ee 9 E. 4. 29. by | k to 

11. if the Archbiſhop of York brings Writ, and is made Archbiſhop of 
Canterbury after the laſt Continuance, the Writ ſhall abate. Thel. Dig. 
185. lib. 12. cap. 16. S. 5. cites Mich. 32 H. 6. 12. 

| D qd 12. Replevin 
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Br. Variance, 12. Replevin was wit hot Day after Iſſue tried by Nili Prius, and the 
I. 56. Cites Defend.int, for whom the Verdi paſſed, was made Knight after, and then 


. 27 © ſued &cire Facias to have Fudgment and Return upon the Verdict, which 
rol was Sine agreed with the firſt Record, and did not name ny K gt; and yet 
Die by De- well by ſeveral, becauſe it is only to revive the firſt Suit. Br. Noſme, 
* pl. 42. cites 5 E. 4. 15. a | 
after wards he was made a Knight ; and held that he need not name himſelf Knight, for the Reaſon here 

iven; and the Plea and Judgment ſhall be upon that, and upon the firſt Record, and not upon the Scire 
— eſpecially where it is brouglit by the Defendant, for making the Defendant Knight ſhall not 
abate the Writ. Contra of the Plaintiff. Br. Brief, pl. 327. cites S. C, but ſays it was ſaid b 
ſome that in Replevin, Quare Impedit, and Detinue upon Garniſhment, the Defendants and Garniſhee 
are Actors, and therefore it they are made Knights pending the Suit, and before their bringing Writ 
to revive, or Scire Facias, they ſhall be named Knights, Et adjornatur. 

Where one recovers by Name of J. . Eſq; and after is made a Knight, he ought to ſue Scire Facias by 
Name of Knight. Thel. Dig. 36. lib. 3. cap. 3. S. 18. cites Paſch. 5 E. 4. 19. 


13. In Writ brought by an Officer, and by Name of Officer, it is a 
good Plea for the Deſendant to fay that he was not Officer at the Time 


&c. Thel. Dig. 36. lib. 3. cap. 4. S. 3. cites Mich. 12 E. 4. 8. and 4 E. 
6. & 10. 


4 3 
In Debt on 14. 1 E. 6. cap. J. S. 3: Albeit any Demandant or Plaintiff ſhall be mage 
_ — Dube, Archbiſhop, Marqueſs, Earl, Viſcount, Baron, Biſhop, Knight, Fuſtice 
pleaded, that of the one Bench, er the other, or Serjeant at Law, depending the Action, 
puisdarreign jet #0 Writ or Suit ſhall, for ſuch Cauſe, be abateable. | 

Continuance N 1 

the Plaintiff was made a Paronet. If this were a Dignity known at the time of making the Statute, then 
the Court held it to be out of the Statute, it not being therein mentioned; but they doubted whether if 
it were a Dignity created after the Statute, the Statute ſhould in Equity extend to ir. But the ſame 
being only pleaded in Abatement of the Writ, and ſo it would only be a Reſpondeas Ouſter if adjudg'd 
for the Plaintiff it was agreed to brirg a new Ori inal ; and ſo no Judgment as to this Point. — 4 
104, pl. 5. Hill, 3 Car. C. B. Bennet's Caſe — itt. Rep. 81. Bennet v. Lawrence S. C. and Rich- 
ard ſon ſaid, that admitting it a notorious Dignity at the making the Statute, and it be not named, it will 
not be within it; and tho' it be nam d in ſeveral Places before, yet that was occaſioned by miſprinting 
of Baronets for Barons, quod alii Juſticiarii conceſſerunt, and if reciting particular Dignities would ex- 
clude Dignities known, a fortiori it would exclude Dignities made afterwards, and Crooke demanded if 
Viſcounteſs or Baroneſs were within the Statute, to which the others anſwered that they were not; and 
all the Court ſaid, that it [Baronet] was not within the Statute, nor was wr new Dignity &c. 

A Knioht of the Bath was held to be within thisStarute, and that ſo are all other Knights, but a Baro- 
net is not un eis he be Knight alſo. Sid 40. pl. 4. Paſch. 13 Car. 2. B. R. Heath v. Paget. 

Note, Where any ſuch Creation is made N the Action, there muſt be an Entry on the Roll, 
with a poſt ultimam continuatione m, vig. ſuch a Day the King by his Letters Patents under the Great Scal 
of Great Britain, bearing Date the ſame Day &c. and ſo ſet forth the Patent with a Profert in Curia of it, 
and a quod prædictus the Defendant hoc non dedicit. L. P. R. 2. 


86. he W. f 
wor n If I make J. S. my Attorney, and (the Warrant of Attorney ſtill 


g., 07" continuing) he is hade a Knight, yer is not the Warrant of Attorney de- 
0 was termined, altho' the Word (Knight) which is now Part of his Name, 


ſo adjudg'd be not in the Warrant; per Brown, Ow. 31. Mich, 1 & 2 Eliz. 

5 H. 6. g ; 
: So it Commiſſion of Niſ Prius be directed 2 H. Eſp; and before the Trial he is made Knight, the 
Return may be Coram J. S. Milite, and of the Juſtices &c. Lat. 161, Petty v. Hobſon. For both 


the Additions are beoome conſeſtent, by reaſon of the Difference of Times. 10 Mod. 285. in Caſe of 
Nutton v. Crow. , 


The Decla- 16. George Greiſly enter'd into a Statute Merchant, by the Name of 

ration in George Greiſley, E/q; and was afterwards created a Baronet ; and a Capias 

22 was iſſued out againſt him by the Name of George Greiſley, Eſq; as 

ar J. 8 named in the Statute; but the Court adviſed him to ſue a new Writ 

7 - aliasdic- thus, Capias Corpus Georgii e Mi & Baronetts qui per nomen G. G 
P 


tus J. S. Ar Recognovit Sc. Hob. 129. pl. 168. Greiſley's Cale. 
Miles. Bulſt. 


216. per Yelverton J. Trin. 10 Jac. 8 P. and 8. C. cited G. Hiſt. of C. B. 179. for the 
Declaration, as is ſaid, muſt ſhew the Cauſe of Complaint as it is, and therefore muſt in all Things fol- 


low 


8 
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low the Obligation, ard the Intent of the alias is only to ſh he wont Or = - Pp — 
Name in the Obligation, and therefore if one l 3 1 K E 3 1 
he is made a Knight, the Plaintiff cannot declare againſt f. S. Kut. alias JS Eſq; terwards 


r 


(M) Want of Addition. The Effect thereof. 


1. IN Aſſſe againſt . N. Clerk, the Aſſiſe found that he was a Prebeu- 
dary not named Prebendary, and this Land is in Right of the Prebend, 
where it was not pleaded; and tor this the Aſſiſe abated. Br. Verdict, 
pl. 72. cites 13 Afl. 12. 
2, It the Addition be 2% or left out in the Original, it is not good; Where the 
And where Addition is not good, and the Party appears and pleads, or is Defendant 
outlaw*d, yet the Original is not good, and this and the Outlawry ſhall & ten by 


be reverſed ; Per Markham and other ſuſtices. Br. Additions, pl. 50. 1 — — 
cites 5 E. 4 3. 2. re 


. 3 1 Addie; 
and this is pleaded, a Scive facias ſhall be awarded againſt the Plaintiff s maintain the A 8 
Writ, and if it be found With the Defendant he ſhall be diſcharged; for the Outlawry remains in 


Force againſt him who is ſo named in the Original. Jenk. 128. pl. 59. cites 21 H. 7. 19. 


3. In Treſpaſs 2 Mylles, the Defendant ſaid that one F. Mylles 
was ſciſed, and infeoffed N. which N. infeoffed J. Mylles, and after the 
ſaid F. Mylles died, vy which the Land deſcended to the ſaid F. Mylles the 
Defendant, who enter d and gave Colour. Wood ſaid the Plea is not 
good ; for rhere are diverſe F. Mylles's, and he does not give Addition to 
ony of them; but per Vaviſor, the Plea is good withour Queſtion ; by 
which Wood pals'd qy#r. Br. Barre, pl, 75. cites 9 H. J. 22. 
4. In a Prejentment \ fore a Coroner, Thar . S. had certain Goods of a 
Felo de fe, and upon Proceſs iſfued againſt him he was outlawed ; but in 
the Outlawry there was no Addition given to F. S. But the whole Court 
agreed, that as to this Purpole he Preſentment ſhould be accounted in 
Lato as an Indif ment; and atterwards the Outlawry was reverſed. 2 Le. 
200. pl. 201. Mich. 26 Eliz. B. R. French's Caſe. | 
5. Where the Husband and Wife are indiCted, and the Husband is in- Cro. E 108. 
dicted of ſuch a Place, but the Wife has no Addition, yet the ſame is good P!- 85. 8. P. 
enough. 2 Le. 183. in pl. 224 ſays it was fo held Mich. 32 Eliz. 238 1 
B. R. | beld that 


it 
good ; but Clench and Fenner e contra.—2 Inſt. 669. 43 nor 


6. It is not the Courſe to have Additions either in Informations or in 
Return of Reſcons. Cro. J. 531. pl. T1. 17 Jac. B. R. Garrard v. the 
King. 
| , An Indiftment of Forcible Entry wanted the Addition of the County 
where the Party dwells that made it, and alſo of the County where the Vill 
lies in which the Force was committed; and upon theſe Exceptions ir 
was quafſid. Sty. 26. Trin. 23 Car. B. R. Anon. ö 

8. Indili ment quaſbd for Want of an Addition; for the Court faid no Lat 109. 


1 


Proceſs ought to go thereupon, becauſe the Party cannot be outlaw'd. 4 * 7 


Vent. Paſch. 3 1 Car. 2. B. R. Anon. ok 25 
. | 42 Ein 
ER 1 Elz R R. Keene's Cafe S. P. 


9. Whether an Excommunicato Capiendo againſt one be void without a 
ſufficient Addition? Show. 16. Paſch. 1 W. & M. the King. v. Johnſon. 


10. 


4 
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104 Additions. 
* Comyns's 9. It was lately adjudg'd Paſch. 3 Geo. 1. in an Appeal of Death be. 
1 * tween * Reeve aud Trundel, chat the Want of an Addition of the Ap. 
> Goa „  pellee was a good Plea in Abatement; and the Writ ot Appeal was a- 


S C. ard the bated by ſuch Plea. 2 Hawk. Pl. C. 190. cap. 23. S. 123. 
Court gusſh- 


ed all Preccedings upon the Writ of Appeal. The Indictment was by the Addition of Labourer, 
the Jury found him guilty of the Murder, but found that he was not Labourer. MS. Rep. S. C. 


ä 
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(N) Proceedings and Pleadings. 


Thel. Dig. 1. YM] HERE J. M. was ſued in Account of his own Receipt by Name of 
51. lib. 6. F. N. of G. Company of M. it is no Plea that he is not of the Com- 
*. 8 3 pany of H. Br. Noſme, pl. 17. cites 38 E. 3. 34. 


d ſays the 
Plea was, that he never was of the Company, and ill. 


2. So of a Parſon. Ibid. 

3. Contra where they are ſued, by Reaſon of this Name. Thid, 

4. One John Ba/ton Clerk, is outlaw'd, who comes in by Capias Ut. 
lagatum; it is no Plea for him to ſay that he is not Clerk, Per Cur. Thel. 
Dig. 57. lib. 6. cap. 17. S. 4. cites Hill. 5 R. 2. Utlarie 43. 

5. In Writ of Entry it was held that Writ brought by Name of John, 
Chaplain of the Chantery of our Lady of C. &c. thall be good, without 
ſhe wing in what Church the Chantery was. Thel. Dig. 37. lib. 3. cap. 5. 
S. J. cites Paſch, 12 H. 4. 19. 

6. A Man was outlaw'd by Name of F. P. Dyer, and came by Capias L- 
lag atum, and ſaid that he was a Brewer and not a Dyer, and Writ iſſued 
to inquire it, and by ſome he ſhall be drove tq his Charter of Pardon, 
becaule he 7s the ſame Perſon. Br. Utlagary, pl. 15. cites 5 H. 5. J. 8. 

7. It was held that in Writ brought againft one by Name of F. Page 
of Pole, it was a good Plea at the Common Law to ſay that he Never was 
of Pole. Thel Dig. 57. ib. 6. cap. 17. S. 2. cites Mich. 11 H. 6 13, 
and 19 H. 6. 58. But lays that in this Caſe it was held Trin. 21 H. 6. 
59. that the Pleading is to ſay that his Name is Fohn Page of Dale, and 
not John Page of Pole. Where it was faid alſo, that at the Common Law 
in Writ againſt one by Name of F. D. Smith, it is a good Plea to ſay that he 
is Carpenter and Not Smith. | 

8. Iſſue may be taken upon Eſtate, Degree, and Myſtery. Thel. Dig. 57. 
lib. 6. cap. 15. S. 16. cites Mich. 11 H. 6. 13. and in ſeveral other 
Books. 

2 Inſt. 668, 9. Debt againſt J. N. Husband-man, it is a good Plea that he is Gen- 


669. CE 8 tleman and not Husband- man, but it ſeems there, that if a Gentleman be al- 
ing do , - 
the Ori gon Jo a Husband-man or Craftſman, he may be 9 the one Addition or the 


of Strange. Other, and the Starute is there well ſerved, which ſays that he ſhall be 
bel. named of the Degree, State, or Myſtery of which he is, therefore he 
Dig. pl. 56 may be named the one or the other, and well; bur per Strange, he ſhall 
ud. 4 <2P-. be named by the moſt high Name, which is Gent. but Brooke makes a 
11 Hs. Quzre thereof; for it ſeems the one or the other will ſerve the Statute. 


15. Br. Additions, pl. 44. cites 14 H. 6. 15. 
But Br. Ad- . 


ditions, pl. 50. cites 5 E. 4. 32. contra that he ſhall be named Gentleman, and not Husband-man; Per 
the Juſticas. 


10. In Detinue of Charters againſt John Selby, Fiſhmonger, he ſaid 
that he was Gentleman and not rang and eld a Sa. p fon Per 


Paſton. Thel. Dig. 57. lib. 6. cap. 14. S. J. cites Hill. 19 H. 6. 51. 


12. In 


r, e e eee — 
Additions. 

11. In Writ brought againſt one by Addition of Husbandman, he ſaid 
thac he was Servant tu Maſter Forteſcue in the Office of Clerk, abſque hoc that 
he was of the Myſtery of Husbandry. Thel. Dig. 57. lib, 6. cap. 15. 8. 
7. cites Paſch 20 H. 6. 33. where it was faid that ſuch Clerk ſhould be 
„au Gentleman. Quære. | 

12. Priſot ſaid, that he never ſaw a Writ abated for want of theſe 
Words, Younger, or Son, but by Surmiſe of the Plaintiff, or of another 
ot the fame Name [and] for bis Indemnity Addition has been put, and not 
otherwiſe, but no Writ ſhall abate torthis Default. Br, Additions, pl. 
47. cites 39 H. 6 46. | ; : * ; 

13. A. B. ot C. is impleaded by Name of A. B. of C. in the County of * It ſeems | 
S. Brewer, and is outlaw/d and taken by Capias Aan. and ſaid ont et 
that the Day of the: Writ purchas'd he was Tem, and not Brewer, and aorcläid) 8 
Exception was taken, becauſe he pleaned it thus, viz. aud the aforeſaid A. ſhould be 
B. &c, where, per Littleton, by this Word aforeſaid he affirms all the omitted in 
Name, and theretore cannot ſay that he is Veoman, and therefore he ought —_ Ar 
to have pleaded thus, viz, and“ the atoreſaid A. B. who 15 taken &c. ſays ut Obe tion is 
ſupra &c. and not | have ſaid] the aforeſaid ; but the Plea good, notwith- in the Year 
ſtanding this Word: aloreſaid; for by it he affirms part of the Name, and Book. 
not all, Quzre of Proper Name if he pleads Miſnoſmer ot it by this Form, I IE. 4-2. b. 
viz. aforeſaid A. B. Br. Miſnoſmer, pl. 52. cites f 1 E. 4. 2. 7 Yo 

14. Bill, the Defendant ſaid, that the Plaintiff by Name of F. . of L. Br. Exigent. 
Gent. was Mainpernor for, W. M. and after was outlaw'd for the not coming of pl 8 
ihe ſaid W. N. upon Capias pro Fine; Judgment it he ſhall be anſwered ; accordin iy 
the Plaintiff ſaid, that the Mainpernor was fc S. of L. Gentleman, but this becauſe 2 
Plaintiff at the Time ot the Mainpriſe, and always after, was LJeoman, took the 
and not Gentleman, and no Plea; per Cur. For he ſhall ſay abſque hoc that 8 
he is the ſame Perſon, Br. Trayerſe per &c. pl. 236, cites 10 E. 4. 16. hinbee! — 


Br. Nonabi- 
lity, pl. 50. cites 8. C. & S P. accordingly; for Gentleman may be outlaw'd by the Name of Yeoman. 
——But Br. Nonability, pl. 50 cites J E. 4. 1. That in Replevin after Iſue, the Defendant pleaded Out- 
lawry in the Plaintiff ajter the laſt Continuance by Name of J. S. of D. Yeoman, and the other ſaid that be 
was Gentleman, and not Yeoman, and the Iſſue received; for now it ſeems that he is not the ſame Perſon, 
Br. Nonability, pl. 50. cites 7 E. 4. 1. 


15. In Reſcous, the Attorney ſaid that his Maſter was a Sheriff, which 
is a Name ot Dignity, not named Sheriff; Judgment of the Writ, and a 
good Plea; tor it is not-contrary to his Warrant of Attorney. Br. Brief, 
pl. 321. cites 6 H. J. 14. | | | 
16. In Debt againſt H. in the County of S. the Defendant was outlaw'd, Bendl. 153. 
and no Addition was put to E. in the Writ, but upon pleading this Mat- & 8. P. 
ter the Outlaw ry was reverſed upon the Statute of 1 H. 5. And. 36. pl. Ah 
92. Mich. 8 & 9g Eliz. Collins v. Blagrove. | | 
17. Judgment was revers'd tor Error in changing the Defendant's Ad- Yelv. 12 


dition ro Eiq; whereas throughout all the meine Proceſs it was Alder- Ho $ Jac. 


man. Brownl. 99. Hill. 1. Jac. C. B. Markham v. Mollineux, _. S. C. and 
a Brownl. 
ſeems only a Tranſlation of Telv. 


18. It was aſſigned for Error to reverſe an Outlawrv, that he was in- 5. C. cited 
dicted by the Name of 7 S, of the Pariſh of Aldgate, but does not fbew in Arg * 
what County Aldgate is; and tor this Reaſon it was reverſed, tho” Mid- *” 
aleſex was in the Margin; for an Indiftment ſhalt not be taken by In- 
tendment, and the County in the Margin ſhall be retcrred to the Place 
where the Offence was committed, and not to the Habitation of the Par- 
ty. Cro. J. 167. pl. 7, Trin. FJac. B. R. Leech's Caſe. © 4.68 

19. In Debt againſt Sir W. H. by che Stile of Knight and Baronet, he 2 Keb. $24. 
pleaded in Abatement that he was never Knighted, It was nrwed to a- Pl. 43. &. 8 
mend ; tor that he had put in Bail by * Name of Knight and * 1 

. eam 
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and ſo could nor allege this Matter, which the Court agreed it it were 
ſz; but it was tound eniered tor W. H. Baronet only; ſo they ſaid they 
could nor permit any Amendment. But the Plainritt muſt ot Neceſſity 
arreſt him oer again. Vent. 154. Mich. 23 Car. 2. B. R. Sir William 
: Hick's Cale. 

Action waS 20. Cate by Bill for Goods ſold, againſt Francis Gell, Eſq; who plead- 


1 . ed that he was not F. Cell, E/q; but Merchant, whereon the Plaintiff de- 
T P. ffs, murr'd, and Judgment to antwer over, becauſc the Statute of Additions 
he pleaded extends only to Froceſs where Outlawry lies, and no Outlawry lies on 
that he was à Bill. 12 Mod. 211. Mich. 10 W. 3. Martin v. Gell. 
a Gentleman, | 
and not Eſquire, The Plaintiff replied that the Defendant habitus & reputatus ſuit, as well an Eſquire as 
a Gentleman; and ſets forth that he was Eſquire, tam ratione Dignitatis ſuz & parentelz, ſed præſertim 
digniſſimæ Occupationis &c. Upon Demurrer it was 2 that the Plaintiff ſhould have replied pop. 
tively that the Defendant was an Eſquire, and not a Gentleman, and that the alleging it with a Habitus 
& Reputatus fuit was rot good, becauſe the Addition ought to be the true one, and not maintain'd with 
a Habitus & Reputatus & c. only; and Powell J. ſeemed to be of that Opinion; but the Suit being by 
* Bill, a Reſpondeas ouſter was awarded. 2 Ld. Raym. Rep. 849. Mich. 1 Annæ, Bennet v. Powel. 
Ser (8) pl. 13. 8. C. 


21. Wrong Addition, or Omiſſion of Knight, is void in Pleadings and 
Grants, tho? not in a Conveyance, 5 Mod. 302. Mich. 8 W. 3. per Cur, 

in Caſe of the King v. the Biſhop of Cheſter and Pierce. 
22. An Inlifment of Treaſon is not to be quaſt'd by the Statute for 
want of Addition, unleſs the Perſon indicted takes Advantage of it. Per 
Holt Ch. I. 12 Mod. 198. Trin, 10 W. 3. the King v. Sir Henry Bond, 
6 Mod. So. 23. In Debt upon a Bond, the Plainritt declares by the Name of Ed- 
Mich, 2A. ward Nath Generoli. The Detendant pleads in Abatement, that the 
11 „ Flaintiff is no Gentleman, to which the Plaintiff demurr'd, which was ill; 
Marſh, S. C. for it amounts to a Conteſſion that he is no Gentleman, and then not the 
& S. P. {ame Perſon named in the Count; but he ſhould have replied, that he is a 
Sp Gentleman. Judgment was given that the Writ ſhould abate. 2 Ld. 


bis Bill de. Raym. 986. Trin. 2 Ann, Nath v. Battersby. 


clared and 
called himſelf Gentleman, and held accordingly, but it being after general Imparlance they put him to 


anſwer over. 


S C. cited 25. In Action againſt A. B. late of H. Sc. Jeoman, the Deſendant 
„ 1 pleaded in Abatement, that he was a Horner. It was inſiſted that this was 
R ufſel as good; tor it the Defendant be not a Gentleman he muſt be a Yeoman, 
Paſch $ Geo. and that a Horner may be a Yeoman, viz. an Ordinary or common Per- 
B. R. 2 Ld. fon, and fo the Plaintift may name him either by his Degree or Trade; 
Raym Rep. the Plea was adjudg'd ill, and the Defendant ruled to anſwer over. 8 
ata Mod. 52. Trin. 7 Geo. Maſon v. Buſhell. | 


ſays the S. P. 
was adjudged Trin. 9 Geo. 1. B. R. Horſpoole v. Harriſon. 


26. The Defendant was ſu'd by Original, by the Name of Gentleman, 
and pleaded that he was and is a Merchant Ec. and traverſed his being or 
having been a Gentleman; but was ordered to anſwer over, becauſe by 
the Statute H 5. Plaintiff may ſue the Detendant either according to 
his Addition of Degree, or Myſtery, and this Writ being brought by the 
Addition of his Degree, he ought to have ſhewn what Degree he was of, to ſhew 
the Plaintiff might have a better Writ. 2 Ld. Raym. Rep. 1541. Mich. : 
Geo. 2. B. R. Smith v. Maſon. 

27. In _ Imp. againſt J. H. and J. B. the Defendant pleaded in A- 
batement that there are 2 Perſons in the ſame County nam d F. B. ſen. 
Clerk, and F. B. jun. Clerk, and that there is no Diftinion made; but 

| the 
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the Court held the Plea repugnant. Comyns's Rep. 260, 261. Paſch. 3 382 
Geo. 1. C. B. Hulley v. Hulley. 


(O) Abated by the Surpluſage of Addition. 


1. EBT by F. N. Adminiſtrator 7 the Goods and Chaitles of N. P. Br. Nuga- 
and counted that the Adminiſtration was committed to him by the tion, pl I1; 
Oraimary, and counted of a Duty due to himſelf by which the Defendant cites S. C. 
ſaid that N. F. made Executor, who proved the Tiſtament after the Admini- 
ration committed, and ſo the Name of Adminiſtrator determined Fudg- 
meat of the Writ. And the beſt Opinion was that 1 is only Surpluſage, 
which is no Matter of the Part of the Plaintiff; for it is only Addition, 
As it J. N. of D. brings Action and names himſelf Carpenter, where he 
is not Carpenter; contra of Addition of the Part of the Defendant. Br. 
Lette, pl. 78. cites 9 H. 5. 
2. Precipe F. N. Knight, and Lady A. &c. Rolf demanded Judg- 
ment of the Writ ; for A. need not be named Lady. But per Babbington, 
it is not material it it be in the Writ or out, for it is only Surpluſage, 
wheretore Anſwer, Nota. Br. Brief, pl. 168. cites 8 H. 6. 9. 10. 
2. In Writ againit /uch a one Knight, Domino de A. &c. The Writ is 
good enough; tor Domino is only Surpluſage. Thel. Dig. 96. lib. 10. 
cap. 7. 8.1. cites Mich. 8 H. 6. 10. Or Domine. Ibid. 
4. Notwithſtanding that a Man gives Addition of Place and Myſtery 
ro ihe Tenant in Plea of Land, the Writ ſhall not abate ; for it zs only 
Sp/u/age, and ſo it is of Alias dictus. Thel. Dig. 97. lib. 10. cap. J. S. 
16. cites Mich. 35 H. 6. 12. Brief 121. and 30 H. 6. 5. Brief 111. 
5. And ſo is that which comes after the Nuper in the Name of the Defen- 
dant, it it be not a thing material. Thel. Dig. 97. lib. 10. cap. 7. S. 16. 
cites Hill. 38 H. 6. 28. : 
6. Writ ot Annuity was maintain'd upon Title of Preſcription againſt 
an Abhot by Name ot Fo. Abbot of C. alias dittus Lord Abbot of C. not- 
withitanding that Lord may be omitted in the Writ. Thel. Dig. 51. lib. 
6. cap. 3. S. 11. cites Mich. 35 H. 6. 12. 


(P) Want of Addition, cured by what. 


I, T4 againſt J. S. who ſaid that in the ſame Vill is J. S. elder 

and J. S. younger, and this Defendant is J. S. younger, not fo 
named, and demanded judgment of the Writ, and becauſe the Defen- 
dant appear d and had given Diver/ity of Names, it was enter'd in the Roll, 
and the Writ awarded good. Br. Additions, pl. 16. cites 44 E. 3. 34. 
2. In Treſpaſs againſt 2 who ſaid that in the ſame County there were 
other 2 of the ſame Name and Surname, who are Elder, and the Defen- 
dants Younger, yet the Writ did not abate, and the Plaintiff was re- 
cerved to put a Diverſity of Names by Addition of Younger ; enter'd into 
the Roll. Thel. Dig. 55. lib. 6. cap. 13. S. 8. cites Hill. 44 E. 3. 34. 


3. It 
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3. It was held in Treſpaſs,- that if one of the ſame Name and Surname 
with the Detendant, comes in at the Exigent, and the Plaintiff ſays that he 
is not the lame Perſon whom he ſues, that the Plaintitr may pur Addition 
and have Exigent de Novo Thel. Dig. 55. lib. 6. cap. 13. S. 7. cites Hill 
14 H. 4. 27. Bur tays, Quzre what 1kall be done after Outlawry in this 
Cafe, and cites 21 E. 3. 41. 5 E. 4. 25. 12 Hf. 6.8. and 39 E. 3. 6. 

The Deſen- 4. In Debt, at the Capias the Detendant named J. F. of B. appear'd and 
2 1 2 demanded judgment of the Writ, for he ſaid that there is B. upon I. 

deer and B. upon P. abſque hoc that there is any B. without Addition. Port. ſaid 
pnrchaſed a to this he ſhall not be received, for he has purchaſed Superſedeas by the ſame 
Superſedeas Name; and becauſe this Allegation ftands with and was not contra, 
13 there ore no Eſtoppel; the ſame Law of Attorney who has Warrant, he 
dure, * ſhall not plead that No ſuch Vill as B. nor here, for this is contra Kc. 
by in the 4p- Contra of that which may ſtand with &c. Br. Additions, pl. 30. cites 19 
peal, and H. 6. 35, 36. 


afterwards 
pleaded that ſhe was named oy a wrong Addition, for that ſhe was named Spinſter, whereas ſhe Was 
Gentle woman. The Plaintiff replied and demarided Judgment if ſhe ſhould be admitted to ſuch Plea 
contrary to the Superſedeas &c. The Defendant demurr d, but at length waived the Demurrer propter 
Fa ni ov Curiz, and pleaded Not Guilty &c. D. 88. a, b. pl. 107, 108. Trin. 7 E. 6, Allington v 
Oldcaftle. . 


LI 


If the De- F. If a Man appears and pleads and is condemned, he cannot aſſign it 
fendant bas for Error afterwards, as it ſeems; for as to Matter of Fact he ought to 


not ſuch Ad- plead it if he appears; but contra where he is outlaw'd or loſes by De- 
dition as the . . a 
Statute re- fault. Br. Error, pl. 96. cites ) H. 6. 39. and ſays note the Diverſity ut 
quires, yet Videtnr ; but as to this Point 35 H. 6. and 5 E. 4. varies 
if he appears 

upon Preceſs and pleads, without taking Advantage thereof by Exception, he has loſt the Benefit of this 
Statute. 2 Inft, 670. 

If an Appellee, who is named with an inſufficient Addition, or without any, appears and pleads to the 
Appeal, he cannot afterwards take 8 of the Defect of the Addition, becauſe by his Appear- 
ance and Plea he admirs himſelf to be the Perfon intended. And ſome have holden that the Party by 
his bare Appearance ſalves the Want of an Addition, or a bad one; but this ſeems contrary to almoſt 
all the Authorities cited in Relation to this Matter, which ſeem to admit that the Party before other 
Matter picaded may take Advantage either of the Want of an Addition or of a bad one. 2 Hawk. Pl. 


C. 190. cap. 23. S. 123. 


2 Roll Rep. 6. When a Party indicted appears and does not take Exceptions, but 


ws" OT pleads to Iſſue, and it is found againſt him, he admits ir, and has pafled 
8 by the Advantage, and cannot now take Exceptions for Want of Addi- 


for by the tion; Per Cur. Cro. J. 610. pl. 5. Hill. 18 Jac. B. R. in Johnſon's 


ppearing Caſe. 
and Plead- : 
ing, it appears that he is the ſame Party. Sid. 247. Paſch. 17 Car. 2. B. R. in pl. 11. ſays it was 
affiem'd by Keeling J. that the Law is and has been adjudg'd to be, that ill Addition or no Addition 
is cured by the Appearance of the Party, [But, as I have been inform'd, this was denied Hill. 11 
Geo. 2. in B. R. in the Caſe of the King v. Haddock. ] | 


7. Want of Addition is cnred by the Appearance of the Parties, and 
ſo is a bad one in the Caſe of an Indidtment for keeping an unlawfal Game 
of Nine-pins, and ſo being of a ſmall Offence it was quaſh'd ; bur had 
the Offence been Riot, Oppreſſon Sc. this is no Cauſe to quaſh it. 1 Keb. 
885. pl. 46. Paſch. 17 Car. 2. B. R. the King v. Warren. 

8. The Defendant being ſerved with Proceſs by the Name of Dubois, 
the Plaintiff enter d an Appearance for him, and obtained. Fudgment by De- 

fault. It was moved to ler aſide the Judgment upon an Affidavit that his 

Name was Davois, but the Court refuſed it, and faid that ſuch kind of 

Motions would deſtroy all Pleas in Abatement, ſince the late AG en- 

abling the Plaintiff to appear for the Defendant, and that his Appearance 

by the Name of Dubois is the ſame as if it was enter d by the _— 
im 
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himſelf 3 New Abr. 634. cites Paſch. ) Geo. 2. B. R. Halcock v. 
Dubois. 


For more of Additions in general, See abatement, Amendment, 


Grants, Milnoliner, Molmes, Utlawry, and other proper 
Titles. | | 


Adjournment. 


(A) Adjournment of the Term. . 


1. IF the Term of St. Michael be adjourned in Octabis Mich. till Cro. J. 445, 
menſe Mich. (ads it Was in 3 Tac.) there can be no Continuance 446 pl. 24. 
from Octabis Mich. ro Octabis Hill. without a Continuance to Menſe per 8 C. 


ut no Re- 


Mich. but this will be a Diſcontinuance, for in as much as the Term ſolurion as to 
was adiourned in Octab. Mich. to Menſe, no Continuance can be the Diſcon- 
to Octabts, for all Appearances and Continuances were adjourned *7vance. 


to Yenſe Mich. and then in as much as no Continuance was to „ f 


Venle this is diſcontinued. Mich. 15 Jac. B. B. between Osborn Years are 
ond Hunt, per Ciirtam, a Judgment reverſed for this Cauſe. My not printed. 
Reports, * 10 Jac. 11 Jac. the lame Cale. 

2 Upon ſuch an Adjournment in Octabis #c. an Infant that comes C. f 235 
to be inſpected upon a Writ of Error upon a Fine, who will be of 24 9.8. C. 
Age before the time, ro which it is adjoutned, cannot be inſpected, be- Mich. 7 Jac. 
cauſe all Appzatances alſo are adjourned, Sir Robert Poyne's Caſe, B. R. chi- 


f was ended 
this was a great Queſtiou, but he was inſpected by Conſcnt, and o, Compo- 
Errors releaſed. ſition. But 
| at the End 

of the Caſe it is ſaid, viz. Note, afterwards Fleming ſaid, that upon Conference with the Juſtices it was 
reſolved that this Inſpection was good, notwirhſtanding the Adjournment. 2 Brown], 278, 259.8. 
C. but no Reſolution. Jenk.317. pl 8. ſays he may be inſpected at this Day on which the Adjourn- 
ment is made; by all the Juſtices of England; for if after the Day of Adjournment, and before the 
Day to which it is made, he attains his full Age, the Inſpection will fail; and quod Neceſſarium ef, 
licitum eſt. | | 


. Jfthe Writ of Adjournment of the Term be ab Octabis Mich. to Br. Expoſiti- 
Menſe Mich. the Adjournment ought not to be made till the Morrow at- on. Ph N 
ter the th Day. 21 ED, 4. 37. Cites 8. 


accordingly. 
— = Ibid. pl. 
Br. Adjournment, pl 28. cites S. C. 


19. Cites 8 C. accordirgly. 


4 If the Adjournment be de Oftabis Mich. to Menſe Mich. there And if they 
ought to be Appearances at Octabis, for this is not adzourned, but me op 
this is taken excluſive. Mich. 15 Jac. B. R. between Os and Hay cbey 


Huntley, agreed per Curiam, and Youghton ſaid he once knew it ſo, wilt be coo- 

21 E. 4. 37. demned. Br, 
Adjourn- 

ment, pl. 28. cites 8. C. 


Ff But 
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zr Expoſiti- 5, But Otherwile it is where the Adjournment is ia Octabis to Men- 
ow 01.47 fe. 21Eb. 4 37. D. 225. [Mich.] 5. 6. Eltz. D. 35. for there the Ec 
accordingly. ſoigns caaiat ve kept at Ofrabls ; for the return ot Octabis cannot be. 
——[bid. pl. gin, did de held, and be adjourned the fame Day àlld. 
19 cites S. C ; ; 
accordingl 


y. 
the firſt Day. 


— 


But if che Writ of Adjournmeart had been (in & ab Ofabis c.) then it might be done 


Br A n. 6. Tf the Adjournment be of all Writs, Pleas, qc. from one com- 
cires SG. mon Return to another common Return, as de Qctabis Mich. ad 1; 
S P. accord. Mich. and ſuch like. this will nor adjourn Pleas by Bill in Banco Re- 
ingly, As gis; for upon theſe Pleas the Continuances are to certain Oays, and 
where a Bill not to common Returns, and cherefore upon ſuch Adjournment all 
Wc the Pleas upon Bills are diſcontinued. * 4 ED, 4. 40. 


at Iſſue in 
B. — ap Day to Monday the 2d. of July, and not a common Day, and therefore it was diſcon- 
tinued. 

* Sec infra pl. 11. S. C. 


Br. Brief, pl. 8. When Adjournment of the Term comes, the Chancery is not adjourn- 


309.5 2 ed ; tor this Court is always open. Br. Juriſdiction, pl. 74. cites 4 E. 


| 4. 21. 
Fitzh, Det- 9. Note, when a Man is taken by Capjas returnable Octab. Trin. and 


1 L 0 is bound 7o the Sheriff in 40 l. to appear at the ſame Day to ſave him harm 


the Juſtices /e/s, and this Term ar the Day, and all the Returns in it, are adjourned 
bid him to 70 15 Mich. there his Appearance ſhall not be recorded Octab. Trin. but 
keep his Day at 15 Mich. and this hall fave his Bond and diſcharge him; for no Ap- 


2 re pearance, Eftoign, nor Default, nor other Things ſhall be entered at 


would fave the Term adjourned, tor no Roll is made of it, but only of the Writ 
his Surety ot Adjournment, and all Things which thould be done at theſe eye ad- 
wellenough; journed, thall be done at the Day to which the Term is adjourned, and 


13 this thall ſerve tor all, Br. Conditions, pl. 142. cites 4 E. 4. 21. 


ment the Day of Octab. and the Day of 15 Mich. are as one and the fame Day. 

In Debt upon Obligation to a Sheriff to appear at Weſtminſter ſuch a Day to anſwer &#c. the Defendan: 
pleaded, that before the D;y of the Return of the Writ the Term <vas adjourned to Hertford, and he appeared 
there. It was held, that the Obligation ſhall always relate to the Day and Place compriz'd in the 
Writ, for that ſhall not have regard to the Adjournment, and be ought to appear in B. K. or ſhall for- 
feir his Bond, as *9 E. 4. is, ard that ſo are diverſe Precedents ; aud that tho“ he does appear, yet if 
his Appearance be not entered of Record he forteits his Obligation, and he ought to conclude prout pa- 
tet de — and of that Opinion was all the Court. Cro. E. 466. pl. 16. Hill. 38 Eliz B. R. Cor- 
bet v. Cook. Mo 439 pl. 601. Corbet v. Downing, S. C. the Party had not forfeited his Bond 
But quzre if he had appeared at Weſtminſter and not at St. Albans ? and Popham thought the Word 
Weſtminfter in the Condition made the Obligation yoid by the Statute 23 H. 6. becaule there 1s not any 
ſuch Name in the Writ for Appearance. 

* This ſeems miſprinted for 4 E. 4. 21. 


10. By the Writ of Adjournment acthing can be done at that Day but to 
adjourn the Term to the Day appainted, and no Appearance can be made 
on any thing done but only to read the Writ of Adjournment, and to 
adjourn all Appearances, and all Matters and Proceedings, and Jurors, 
unto the Day appointed by the W rit of Adjournment. Arg, Cro. J. 49 

r 


in pl. 24. cites 4 E. 4. 20 & 41. 21 E. 4. 37. and Mich. 7 Jac. 
Points's Caſe. | | 

Br. Amend- 11. Trinity Term was adjourn'd, and the Writ of Adjournment made 

ment, pl. 70. Mention only of Actions, Suits, Pleas &c. Octabis Trinitatis, 15 Trin. 

enes 4+. + Craſtino Fohannis, and ſo of common Day only that they ſbould be adjourn- 

Br Partia. ed to 15 Michaelis, and there was a Bill between two Farties who were 

ment, pl. 3. at Iſſue, and had ſpecial 90% as Die Lune & c. and this paſted for che 

e 


54 8 Plaintitf, and he deman udgmear, and ir was alleged in _ of 


uns 7 SY ST 7 * 
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judgment that this was a Diſcontinuance, & verum eſt, per Cur. and it The ſmaller 
cannot be amended, and therefore it was ſhewn to the Parliament, and Editions of 
by ſpecial Act of Parliament the Wr.t of Adjournment and the Roll thereof Brooke cite 
e amended, and extended as well to-ipecial Days as to common Days ; Hie t It. 


Quod Nota. Br. Diſcontinuance de Procels, pl. 36. cites 4 E. 4. 40. Diſconti- 


ruance of 
Proceſs, pl. 
Fitzh. Diſcontinuance, pl. 27 


26. as 4 E. 3. 40. but are miſprinted and ſhould be 4 E. 4. 40 
cites d. C. accordingly. 


12. Three Proclamations ſhall be made, when the Writ of Adjournment Br. Adjourn- 


4 : s ' 1 7 l. l 
of the Term ſhall be read. Br. Proclamation, pl. 6. cites 21 E. 4. 3831 2 
37- that 3 Pro- 


clamations 
were made, and then the Term was adjourn'd, and the Filacers made out Writs to the Sheriff to return 
the Writs at the Days mentioned in the Adjournment, 


7. Memorandum that the Feaſt of the Nativity of K. John Baptiſt, 
1556, fell upon the Wedneſday which ought to have been the laſt Day of 
Trin. Term that Year, and theretore was adjourned in the Vigil to the 
Thurſday next, becauſe the Day ot this Feaſt is not dies Juridicus, and 
thereſore the Juſtices ſhall ſit Thuriday, and ſhall not loſe the Day. 
Br. Adjournment, pl. 35. 

13. A Writ of Adjournment from Menſe Mich. to Craſtino Animarum 
contained, that ail Fieas, Writs &c. to be held or pleadable at any Return 
before the ſad Return of Craſtiao Animarum, (naming the Returns ſpecially) 


/tall be adjourn'd to the ſaid Return of Craſt. Anim. and therefore the Iuſ- 


tices upon View thereof thought, that as to Writs, and Pleas &c. 
leadable or returnable the faid Mich. Term after the ſaid Return of 
Craft, Anim. there ought to be new W rits, authorizing them to adjourn 
all the Writs and Pleas returnable after the ſaid Return ot Craſt. Anim. 
as well as thoſe before, and new Writs were iffued accordingly. And. 
278, 279. pl. 286. Mich. 34 & 35 Eliz. | ; 
14. It the Adjournment of a Term be to be made in OFab. Trin. it Poph. 33. 
ſliall be mage n every Court of B. R. and C. B. and Exchequer, the very firſt Tin 35 
3 f 29 Eliz. accord - 
Day of Odi alis. D. 225. Marg. pl. 35. cites Trin. 35 Eliz. ingly. 
But if it be 
adjourned te Oda. Trin. then the Juſtices held, that ir ſhall [not] be adjourned till the Riſing of the Court 
upon the 4th Nay of the f:id Octabis. D. 225. b. Marg. pl 35. cites Trin. 35 Eliz. Poph. 33. 
pl. 2. Trin 35 Eitz, S. P. bur ſays that the Juſtices held, that the Adjoutnment ought not to have been 
made until the ſitting of the Court the gth Day from Octabis. 

And becauſe the WW ris were, That at the ſaid Tres Trin. the Term ſvall be holden thereafter, as if no Ad- 
jorrmeet had been, the Juſtices held that they ought to fit the firſt Day of the ſaid tres Trin. and fo 
from hence every Dey until rhe End of the Term, and for all Cauſes, as if no Adjournment had been; 
and ſo they did accardingly, ſaving, by Aſſent, ſome of the Juſtices did not come thither, by reaſon of 
their far Diſtance tram London at the End of the Term upon the laſt Adjournment ; but they held, 
that if it hed not been for the ſpeciat Words in the Writ, which were, that it ſhall be then holden as if 
ro Adjournment had been, the Eſſoigns had been the firſt Day of Tres Trin. and the full Term had 
rot been until the th Day, whach was the laſt Day of the Term; Quod Nota; and fo it was of the 


Adjourrment which happened firſt ar Weſtminſter, and afterwards at Hertford from Michaelmas Term 
now laſt paſt. Poph. 33 pl. 2. | 


15. Mich, Term was adjourn'd from Octab. Mich. till Menſe Mich. 
and at Menſe Mich. it was adjourn'd till Craſt. Anim. The ſuſtices held 
that the CHario die poſt is the Day of fitting after Adjournment, as it is 
where the 'jerm begins without Adjournment. Cro. C. 13, 14. pl. 1. 3. 
Mich. 1 Car. | 

16. The 2 firit Returns were adjourn'd to Tres Michaelis, which was 
Wedneſday ; the full Term did not commence till the Saturday after, 


8 was the Quarto Die poſt. D. 225. b. Marg. pl. 35. cites Mich. 6 
IS 


17. Entry 
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17. Entry of an Appearance, as of the firſt Return, when the Term was 
adjourned to another, is a Diſcontinuance; per Curiam. Keb. 273. pl. 
61. Paſch. 14 Car. 2. B. R. Anon. | 

18. An Adſouroment was from Weſtminſter to Oxford, from the 1 Day 
of the Return to Ottab. Martini, and a Proclamation appointing all Per- 
tons to keep their Days then and there. And a Fudge of every Court came 
the 1% Day to Weftminſter, and there held the Eſſoigns, and read the Writ of 
Adjournment, and adjourned the Courts to Octab. Martini at Oxtord, and 
at the Eſloign- Day there they only held the Eſſoigns, and did not ſit in 
open Court till the Ouarto Die poſh, And by the Proclamation all judicial 
Hearings in Chancery, Exchequer, and Dutchy, and all Decrees were 
ſtayd; and in B. R. in C. B. and Exchequer, no Trial by Jury, nor 
Judgments upon Special Verdict or Demurrer, were to be given. Lev. 
176. Mich. 17 Car. 2. 

19. A Term was adjourned, except only the 2 laſt Returns, to Windſor. 
Thoſe two laſt Returns cannot be held at Weſtminſter by Re-adjourn- 
ment, becauſe by the firſt Adjournment the Day in Court is the Quarto 
Die poſt, aud ſo only Part of the Return would be adjourned, which 
muſt not be; and it was held that it could not. And therefore upon the 
Quarto Die poſt Craſt' Pur' which was 6 Feb. the Courts fate at W indſor, 
and heard ſome Motions, and then read Writs of Adjournment of the 
laſt Return to Weſtminſter; and accordingly the Courts ſate at Weſt- 
minſter Octab. Pur. For it was ſaid that it is not requiſite to wait till the 
Quarto Die poſt upon the 2d Adjournment ; and ſhould ir be ſo in this 


Caſe, the Term would be ended before that Day. Sid. 276. pl. 2. Hill. 
17 & 18 Car. 2. 


(B) Adjournment. Trial of a Foreign Pha. 


See (E) 4 1. IN Real Actions in London, if a Foreign Plea be pleaded, it ſhall 
1. 2. S. C -& be ſent into the Common Pleas to be tried. 3 Den. 4. 12. 


In a Fran- 


chiſe ſuch 2, But other wiſe it is in Perſonal Actions. 3 Y. 4. 12. 


Plea does 

not go to the Juriſdiction in Real Actions; tho otherwiſe it is of ſuch Plea in Perſonal Actions. Br. 
Juriſdiction, pl. $1. cires S. C. that it was fo ſaid there. Br. Cauſe de Remover Plee &c. pl. 41. 
cites 3 H. 4. 15. that ſuch Plea in Debt in London goes to the Juriſdiction ; but upon Foreign Voucher in 
Plea' Real, the Plea ſhall be removed in Banco by the Statute to try the Warranty, and afterwards: be 
remanded. Contra in Action Perſonal; but at Common Law it was all ene. S, C. cited 2 Le. 37. 
in pl. 49. S. C. cited Arg. Saund. 98. [Bur for this ſee Tit. Voucher, (B. b. 2) per totum 
If Foreign Plea be pleaded in London, Lancaſter, or the like, it ſhall be removed by Certiorari out of 
Chancery, and ſent into Bank by Mittimus to be tried, and this 4 the Equity of the Statute of Glou- 
cefter, cap. 13. Br. Cauſe de Remover Plee &c. pl. 42. cites 22 H. 6. 58. 59. 


(C) At 


— ä 
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(C) At what Time it ſhall be made. "MX. 


LIN an Aſſiſe againſt divers, tif they ſeverally take the intire Tenan- Sce (CG; yi 


cy upon them, and plead ſeveral Bars and Matter of Difficulty, ht 

the Afſiſe thall not be adjourned ill it is inquired which of them is % -.- 

Tenant. 35 Af. 2, 3. per Curiam. did not 10 fe, 
ut ad- 


journ'd in Bank, therefore it was remanded from the Bank to inquire of the Tenancy. Br. Aſlile, pl. 330. 
cites 35 Aſſ. 2. 


(D) What ſhall be a good Cauſe of Adjournment of a 
Foreign Plen. 


1. A Fter Verdict againſt the Plaintiff in an Aſſiſe, if the Parties are Br. A 
adjourned to another Oay, at that Day the Plaintifk may n 32- © 
be nonſuir. 47 Edw. 3. 2. 47 5 2 ; 


ſuir, pl. 6 
cites 8. C. — Firzh. Nonſuit, pl. 12. cites S. C. But the Law is otherwiſe now by the State 
2 H. 4. cap. 7. which ſee at Tit Nonſuir (D) pl. 14. and the Notes there. 


2, In an Aſſiſe for Rent-Charge, if Iſſue be taken that he did not Br. Affi. 
charge by the Deed, which bears Date in another County, the Aſſiſe pl. 200. 
ſhall not be adjourned; tor the Deed is not denied. 47 Edw. 3. 2. 1 


— Fizz! 


Viſne, pl. 44. cites S. C. 


© 3, Bur otherwiſe it is if the Afſiſe be brought agaioft an Infant, and s. P B. 
he ſays he did not charge by the Deed ; for there the Deed is in Quel ARG, e 
2 


tion, as it ſeems. 26 All. * 2, Adjudged. CN AT 


. 96. cites 8. C. that the Viſne was of the Foreign County, as if he had pleaded Non eſt factum.— 
r. Re- attachment, pl. 31. cites S. C. 


* It ſhould be 26 Aſſ. pl. (3.) 


4. Ik in an Aſſiſe the Releaſe of the Plaintiff, bearing Date in a Fo- S. P B. 
reign County, is pleaded in Bar and denied, this ts a good Cauſe of A, 
Adjournment in Banco; for they cannot try it where the Aſiſe is 
brought. 22 Edw. 3. 12. b. 29 All. 70, 37 All. 16. Adjudged 6 - » \-. 
l. 4. Aſſiſe, p. 
119. cite, 


6 Aſſ. 4.—— Br. Damages, pl. 155. cites S. C. 


5. In an Aſſiſe (by 2 ſeveral Summons's] if the Tenant, as to 2 Fir: 
of the Summons's, pleads 2 ſeveral Iſſues triable where the Afliſe is ond Ws 
brought, and as to the third Summons vouches in a Foreign Cour e 
ty, the whole Afſlic ſhall be adzourned, becaule it ſhall not be taken 

by Parcels, 17 Edw. z. 28. b. [pl. 26.] 

6, In a Mortdanceſtor, if the Tenant vouches two, and prays that Br. M 
one may be ſummoned in the ſame County, and the other in a Foreign 1 
County, becauſe he had nothing in the ſame County, this 1s a good n 
G g Cauſe 
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dee 2 at. Cale of Adzourniment, becauſe otherwiſe both ſhould not be ſum: 
325-326, moned. 29 Aff, 48. 45judged. 

The Deman- », If in an Aſſiſe it ve pleaded that Part of the Land is in a Fran. 
cm reply cite, wh:ch auggt nat to be tried by Foreigners, this is no Caſe 


that all lay 


in che Gail. Ok Adjgurn nent; kor it may be tried by the Alliſe. 30 All. 13. Ad. 
gable; and jud ged. 


by all the | 
Tuſtices upon Adjournment, this may well be try'd by thoſe of the Guildable, Br. Trial, pl. 56. cite; 


S. C. and ſays the Reaſon ſeems to be, tha tho the Place be a Franchiſe, yet it lies in and is Parcel of 
the ſame County, and the Jurors can take Conuſunce throughout all their County. 


Br. Aſiſe, 8. In an Affile, if it be pleaded that che Land is in another County, 
pl. zo, the Allie ſhall not be adjourned upon this, but this ſhall be inquired 
SC by by the allile. 29 All. 51, 

Thorpe and Knivet. 


Br. Aſſiſe, 9. Ik in an Aſſiſe the Itiue be, whether the Land in Demand was put 
pl. 301. in View in another Aſſiſe, the Record of which is pleaded in Bar, and 
£399) the Sheriit returns che Venire Factas againſt the fir urors, that they 


have nothing to be ſummoned by, upon which one of the Parties ſays they 
have Aſſets in a Foreign County, this is not any Caule of Adjourn: 
ment of the Aſſiſe to try it. 29 Aff. 70. adjudged ; for the Aſie 1s 
la be taken in the proper County. | 
* Br Afiſe, 10, In an Uſiie, if the Deed bears Date in the ſame County where 
pl. 119. the Aſſile is brougnr, and the Witneſſes live in a Foreign County, 
£712 this is not any Cause of Adjournment; for the Afſiſe is to be taken 
we Plain lui che proper County. 29 All. 70.“ 5 All. 7, Adjudged + 6 Aff. 4. 


Twas pleadea | | 
and 3 and becauſe the JJ tneſſes gere in ancther County, the Aſhe was ſent into Bank by Adjourn. 
ment; and aſter, at the Grand Diſtreſs return'd againſt the Witneſſes, they came not; whereupon the 
Aſſiſe was in Point to be remanded And + Herle was in Doubt by whom he ſhould ſend the Releaſe, 
and to have a {ure Meſſenger. Br. Athie, pl. 118. [17] cites 5 Aſſ. pl. 7 6 

+ The Book of 5 AMT. pl. 7 is, viz. Herle then ſaid, that he knew not why they ſhould remand it, 
inaſmuch as it was pleaded againſt him, and the Tenant has ſhewed it before, and he would not find a 
Meſſenger. Br. I: eſtmoigres, pl. 24, cites S. C. that the Aſſiſe ſhall be remanded. 


+ Br. Aſſiſe, pl. 119. [118] cites. S. C. 


Br. Trial, 11. In an Aſliſe by A. S. who was the Wife of J. S. if the Tenant 
pl. 79. cites ſays that J. S. is living in another County, thts 1s 110 good Cauſe of 
r _ Adjournment; for this ſhall be tried by Witnelles. 36 All. 5. Curia. 
Bos in this Caſe, it the Writ ſhould be brought by che Name of A. 
„Fol. 132. without ſuppoling the Coverture before, * If would be other ways. 36 
Al. 5. It ſeems to be intended that he alleged Coverture in another 
ſame Points. County. | . 


[I. 
Trial, (E. 2) per totum- 


Br. Trial, 12, In an Aﬀſile, if the Deed of the Anceſtor with Warranty be 
Pp a cites pleadged {pleaded} in Bar, and the Demandant ſays that the Anceſtor 
* is living beyond the Seas, or in another County, this ſhall be tried 

the Aſlile, and ſhall not be adzourned, 36 All. 5. (It ſeems the L 


cannot be tried vy Alliſe. 
13. Aſſiſe in the County of C. a foreign Releaſe was pleaded in the County 


of N. and they were adjourned into Bank for Difficulty, and after the 
Deed was denied, and Venire facias awarded to the Sheriff of N. and had 
Day over, at which Day the Tenant made Default, upon which the Aſſiſe 


was remanded. Br. Aſſiſe, pl. 97. cites 39 E. 3. 10. 
(E) What 


1 K«6K4*“%“—õ1 , ͤ% „ oe. ooo — . V — —ꝛV le hh — 


Adjournment. I15 
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(E) Nhat ſhall be ſaid to be a Hreign Plea, for which See Tu Fo- 


a | : reign Plea. 
it ſhall be ſent in Banco, Trial of a Foreign Plea. : 


1. Na Formedon in London, if a Releaſe with Warranty be pleaded, See (B) pl. 
dateo ma Foreign County, if the Deed be venitd, it thall be 7; 5:0 

ſent in Banco. 3 . 4. 12. | TI Da 
2. $0 If a Wattanity and Aﬀſets be pfended in a 415 County, ser (8) pl. 
and the Atfers denied, tf (hall be ſent in Banco. 3 0. 4. 12. N 
15 a. pl. 4 


It was ſaid by Horton, Arg. Thar if in a Formedon the Tenant pleads the Warranty with Deſcent in 
the County of Chefter, the Court will ſend to the Juſtices there to inquire; and ſo if he pleads a Re- 
leaſe which bears Date there. 


3, In an Afſiſe, if a Releaſe be pleaded in a Foreign County, the Fir Ac. 
Aftiſe ſhall be „ Banco, to try the Releaſe, 13 Þ, 4. 3. b. 18 125- 
22 COW, 3. 4. b. | + Nas 
1 In "et if the Tenant vouches another to Warranty, and prays Fitzh. Tit. 
that he be ſummoned in the County of York, and Durham, which is a Voucher, pl. 
County Palatine, yet becauſe the Summons in Pork ts ſufficient, the 5 S 
Doucher (hail fany, 10 Pen. 6. 20. accordingly; 


and cires 18 
F. ; alike Caſe Tbid pl. 49. cires Paſch 36 H. 6. S. P. where the Prayer was to ſummon him in 
the County of Wilts, Somerſet, and Cheſter Pri ot ſaid, that if the Sheriff returns that he has Ars 
in either County, it is ſufficient, and the Whole is ſerved.— 4 Inſt. 219. S. P. 


5. Ika Man be vouched in Banco, did it is pray'd that the Vouchee Br. Cinke 
be lummoned in a County Palatine, the Common IDleas ſhall imme⸗ pf ay” ba 
diately award Proceſs to them there. 19 Pen. 6. 12. 52, 1 


| h the like of 
all Things which ariſe in the County Palatine. Br. Trials, pl. 39. cites 9 H. 6.12. 8 C. 


If the Tenant com hes two, one Within the County Palatine of Durham, and the other at the Common Law, 
Emmons ſhall be awarded ro the Lord of the County Palatine, commanding him to ſummon the 
Vouchee to be at à certam Day before the Juſtices here to try the Warranty; in this Caſe, if the Te- 
rout recovers in Value, the juſtices ſhall write to the Lord of the County Palatine to render in Value. 
4 Inft. 219, cap. 38. cites 19 H. 6. 52. S. C. cited Fitzh. Tit. Trial, pl. 7. by Paſton, as a Precedent 
of a Ca'e ſo held 


6. Tf aCaufe be removed out of a County Palatine into the Common 
cas, and the Plea is pur without Day by Protection, and after a Re- 
i1mn00s 18 ſlled, the Reſummons full be directed to the Sheriff of 
the County within which the County Palatine is, or (and not] to the 
Viſhop ot Darham; {or he ſhall not have Jurtsdiction again, being 
once dtſabled. 17 EdW. z. 36. : : 
7. It there be a Recovery in Value in Banco againſt a Vouchee that See pl. 5. 
is within the County Palatine, the Common Pleas ſhall award Proceſs = e 
there ta execute it. 19 Hen. 6. 52. b. ; 22 
8. In an Alliſe, if che Jenant vouches J S. in the ſame County, and 
the Sheriff rerurns chat he hath not Aſfets in this County, and it is 
averr'd that he hath Afſets in another County, the Alliſe hall be ad⸗ 
1 in Banco, to hive him ſummoned in the County alleged. 
36 : 6. ; q 


(F) By 
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See Tir. (F) By whom a Foreign Plea may be tried. 


Cinque Ports. 

- 9 
(R. a) (S. a 
—Tir. Trial, 1. F there be an Iſſue, whether a Man was at large at B. at Cheſter 
.de 1 at the Time of the Outlawry pronounced, it ſhall not be lent ta 
(BY SANG to be tried, becauſe the King's Writ does not run there. 

+ 15. 

Fitzh. Aſ- 2, In an Aſſiſe at York, if a Releaſe be pleaded, dated at Lancaſter, 
ve, p1.:25- vet ſhall the Deed be tried by the Juſtices and thoſe of Bork, 3 
2 — = + 4+ 15. 
chad by Galcolgne, 3 H. 4. 15. in pl. 4. a. and ſays the Juſtices tried the Deed by thoſe of York &c. 


4 Inſt. wo. 3. In Debt upon a Leaſe for Years in B. if the Octendant pleads a 
88 Releaſe dated in Durham, this ſhall be tried in Banco. 11 Hen. 4. 
many 2 40, Quere. 

as ro rnlts 


Point in Marg. and ſays that in ſuch Variety of Opinions he holds the Law to be that the Statute 9 E. 
3. extends not to Caſes when any other Iſſue is joir'd triable in the Coy Palatine, but only of a 
Deed pleaded in Bar in any Court at Weſtminſter ; and that he grounds his Opinion on the Reſolution 
of all the Judges of England in the Exchequer-Chamber in 32 H. 6. 25. 


* Br. Juriſ- 4. Ik an Iſſue be join'd in Banco which is to be tried in Durham ot 
2 12 Lancaſter, as whether Land be Parcel of a Portion tc. there, the Re- 
— Br Pro- cord ſhall be ſent there to be tried, and when it is tried it ſhall be 
ceſs, pl. 134. remanded in Banco. * 11 Hen. 4. 40. b. f 19 D. 6. 12. It ſhall be tried 
cies ©, ©, there and not in the County next adjoining ; for theſe Places were 
not fully ap. Dex ived aut of the Crown. 


pcar.- —Br. Trial, Pl: 27, cites S. C. by Hank and Culpepper _——Fitzh. Debt, pl. 112. cites S. C. 
— S. C. cited Br. Cinque Ports, pl. 8. at the End of the Caſe. 


+ Br. Cinke Ports, pl. 8. cites S. C. — Br. Trial, pl. 30. cites S. C. 


Sce pl. 4. 8. C. 5. If an Hive be join'd in Durham which cannot be tried there, this 
471 rhe ſhall be ſent in B. and they ſhall try it. 11 Pen. 4. 40. b. 


Notes there. 


. It Iſue be join'd in B of a thing triable in London, this ſhall not 
Fol 133. he tried in Banco, becauſe the Londoners have a Privilege not to 
come out of London. Quære 19 Þ, 6. 52. b. 

. But the Court may try it there by Niſi Prius. 19 H. 6. 52. b. 

8. Tf there be a foreign Voucher upon a Plea in ancient Demſne, 


this ſhall be tried in B. and after Trial remanded. 19 P. 6. 53. 
See tit. Trial 9. Ik an Illue be join'd in Banco of a Matter triable in Ireland, this 


c) el-3. hall be ſent into Ireland to be tried, and after Trial ſhall be remand- 
Notes there. ed. 19 I). 6, 53. b. | 


Br. Trials, 10. By the Common Law, all things alleged in Wales ſhall be 
1 tried by the Sheriff of the next County of England, for elle there would 
Vaugh. 407. be a Failure of Right; for the Court here cannot try this in Wales. 
S. C. cited 19 I), 6. 12. b. 

by Vaughan : 2 
Ch. Ch. J. in the Caſe of Proceſs into Wales. Ibid. 404. Vaughan Ch. J. ſays that ſuch Trial was 
firſt ordain'd in Parliament, tho' the Act be not now extant ; nor that it 1s conceivable how it ſhould be 
other wiſe, it being an empty Opinion that it was by the Common Law, as is touch'd in ſeveral Books, 
that knew the Practice but were Strangers to the Reaſons of it. For had the Law been that an Iſſue 
ariſing out of the Juriſdiction of the Courts of England ſhould be tried in the next County to the Place 
where the Iſſue did ariſe, not only any Iflue ariſing in any the Dominions of England out of the Realm 


might by that Rule be tried in England, but any Iſſue ariſing in any foreign Parts, as France, ng; 
1 


e w VF e 


- 


| 


w 
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where, that were not of the Dominious of England, might, pari ratione, be tricd in 
1 9 whereof there is no Veſtigium ag the one or the other, nor docs it lort 
Way Sick the i! ule of the Law. <— Beſides Wales was made of the Dominion of England within 
To of Memory, viz. 12 E. ard whatever Trial was at Common Law muſt be beyond all Memory ; 
12 no ſuch Trial for Land in Wales particularly, could be by the Common Law. Ibid. 308. 


11. Ik an Jfſue be join'd in B. of a ching in Wales, which ſhould 
be tried there, yet ſhall not the Record be ſent thither to be tried; but 
it ſhall be tried in the next County ot England next adzoimng thereto, 
becaule Wales was a Realm of itſelf, 19 H. 6. 12. 

12. So if a Man vouches another, and prays that he may be ſum- Br. Cinque 
mon'd in Wales, the Proceſs thall not iſſue into Males, but to che " Pl 10 
Sheriff of the next Couuty ADJOInning. 19 . 6. 12. 8 

13. If a Manor 5 W es be in 2 2 N 15 to — * 

riff of the County adjoining, | j f * * c. pl. 
3 g D. 6. bw b. (It ſeems not to be intended that he ſhalt enter od x "2 5 
into Wales and ſummon him there, but in his own County.) Fulthorpe. 


— S. C. 
i han Ch. J and that ir was of the Manor of Abergaveney, which was a Lordſhip Marcher 
22 ＋ = King J Capite. Vaugh. 407. in the Caſe of Proceſs into Wales. : 7 


14. In a Yrit of Dower in any Court real [Royal] in Wales, if Br. Trials, 
they are at Itwe upon Ne unque accouple in lawful Matrimony, the 5 39 Cg 
Court there hath not awer ta make out Proceſs to the Biſhop, but ci s 


the King ſhall write ta the Steward there, to ſend the Record here Ports, pl. 8. 
in Bancum, and here Proceis mall be awarded to the Biſhop. 19 I, 6. cites S. C. 


per Forteſ- 
12. cue and 
Neu ton. S. C cited by Vaughan Ch. J. Vaugh. 410. in the Caſe of Proceſs into Wales; but ſays 


that this is againſt the Reſolution of all tue Judges in Cro. 2 Car. fol. 34. [But ſee this Caſe which is 
intended to be pl. 7.] | 


15 Ik in the Court of a Lord in Wales a Deed is pleaded bearing ; 
Date in another Seignory Royal, in this Cale the one hath not Power be, Trials, 
to write to the other to try this Oced, and therefore it ſhall be ſent © 
into the Common Pleas to be tried. 19 I), 6, 12, Br Gann 


; Ports, pl. S. 
cites S. C. per Newton. 


16. In a Formedon in Durham, the Tenant pleaded the Warranty of the 
Auteſtor ot the Demandant with Aſſets in a foreign County, whereupon 
the Cort awarded that the Tenant ſhould go quit without Day. And the De- 
mandanr, upon this judgment, ſued a Writ of Error before the Biſhop, and 
aſſign'd tor Error, that the Juſtices awarded that the Tenant ſhould go 
quit without Day, where they ought to have continued the Plea by Ad- 
journment until the Record had been removed. And tor this Error the Bi- 
thcp reverſed the Judgment, and Day given to the Parties before his Ju- 
itices where the Plea was pleaded; at which Day the Tenant was ef- 
ſoign'd, and a Day given over, and at that Day a Writ came to remove the 
Record into C. h. ard Day given to the Parties in C. B. And this Proceed- 
ing of the Biſhop was according to the Uſage there; and after by the 
Advice of the whole Court, a Venire Facias iſſued out of C. B. to try the 
Iſſue join'd at Durham. 4 Inſt. 218. cites Mich. 14 E. 3. tit. Error, 6. 
17. If a Foreigner is vouch'd in Cheſter this ſhall be ſent and tried there, In Femtdun, 
and after ſhall be remanded. But it is ſaid elſewhere that it ſhall be brought Ne 
to the Bank by Writ of the Chancery. See the Regitter thereof, &c Br. .: 


f i Tena t 
Trials, pl. 130. cites 49 E. 3. 9. wnch'd a To. 


: g 8 ; | reioner to 
I arranty in 8. and the Juftice ſeat the Record ro C. B. and when the Voucher was determined the 
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Court of C. B. ſent it back to the Juſtic*, without writing to the Chamberlain; Per Dyer, who ſaid 
he had 'ecn fuch Record; And Harper agiced that this might well be in ſuch Caſe. Dal. 101. pl. 33 
Anno 15 El, in Caſe of 3idle v. Speſcer. 2 | 


18. 346 35 H. 8. cap. 26. F. 88, In Caſe any foreign Plea or Voucher 
be pleaded, or mate before the Fuftices of Wales between Party and Part, 
triable in any other Shire «ithinWales, the fuſtices ſhall ſend theKing"sWri, 
with a Tranſcript of the Record under Seal, unto the Fuſtice of the County 
where the Matter is triable, commanding the ſaid Fuſtice to proceed to the 
Trial thereof, which Trial he ſhall remand with the whole Record unto the 
Fuſtice before whom the Plea or Voucher was pleaded. 

19. S 89. In Caſe the foreign Plea or Voucher be triable within England, 
the Fuſtice ſhall proceed to Trial thereof within the Shire of Wales where the 
Matter was pleaded. ; 

20. In Debt on Bond for Non: performance of Covenants in aſſuring 
Laad in the County of Cheſter, they were at 1/ue upon the Value, which was 
to be tried by the County Palatine, becauſe the Land lay there, but be. 
fore the Court had wrote to the County Palatine the Plaintiff pray d to diſcon- 
{146 the Suit, and it was granted; tor it was ſaid that the Record can- 
not be demanded but at his Suit only, And Dyer ſaid that the Record 
ſhall be ſent ro the Fu/tice of Cheſter, and that the Court ſhall write to 
him as Officer immediate, and he ſhall thereupon make a Venire Facias 
to the Sheritf But Harper ſaid that the Writ ſhall be to the Chamber. 
lain, and that he ſhall make a Venire Facias to the Sheriff. Dal. 101. 
pl. 33. Anno 15 Eliz. Bidle v. Spencer. 


See Tit. (G) Aſter Adjournment, what Plea may be pleaded. 


Voucher 


(B. b. 2.) 


* Br. Ad- 1. WW a Plea is pleaded to a certain Point, and an Ad- 
journment, zjournment thereupon, the Party ſhall not plead a new Plex 


2 E. f not purſuant to the firſt. * 42 E. 3. 12. 44 All. 28. 


S. C. 
Aſſiſe was adjourned, <whet%er the Plaintiff ſhould have Aſſiſe of 10 J. Rent, or only of 40 s. Rent, and it 
was adjudged for the Plaintiff upon the Adjournment, and that the Aſliſe lies of the 10 l. Rent, and the 
Tenant upon this «could have pleaded in Bar, and was not ſuffered, becauſe they were adjourned wpon a Point 
certain; Quod Nota. Br. Adjournment, pl. 11. cites 8 Afl. 10. 


* Br. Ad- 2. The ſame Law tho' it be pleaded by an Infant. * 44 E. 10. b. 
jurnment, 44 Aff, 28. | 


I. 2. cites ; 
8. C. Br. Coverture and Infancy, pl 8. cites S. C. 


Fitzh. Aſſiſe, pl. 56. cites S. C. and S. P. 


Br. Garranty, pl. 10. cites S. C. but not 8. P 


* Br. Ad- 3. But after Adjournment he may a new Plea purſuant and 
journmentz proving the firſt. * 42 E. 3. 12. 44 E. 3. 31, 42 All, 20, 


I. 1. cites 
C. Br. Adjournment, pl. 31. cites S. C. 


Br. Adjourn- 4. As if an Aſſiſe was adjourned upon a Special Plea to prove the 
ment, 7 other a Baſtard, which is but Evidence to convey him to the Iſſue 
:: $ C. that he is a Baſtard, and theretdre in Banco he may ſay that be is a 


which was Baſtard 42 E. 3. 12. 


Aſſiſe by W. \ ; ; N 
and E. his Feme againſt H. who ſaid, that where E. claimed as Daughter and Heir to R. T. that he is 


Son to R. T. Judgment &c. The Plaintiff pleaded by way of Eſtoppel, that in another Aſſiſe by ber 
againſt this ſame H. he pleaded that R. J. was ſeiſed in Fee, and took M. to Wife, who had Iliue this 30 


* — 
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H and after, during M's Life, took another Wife, and bad Iſſne E. the Plaintiff, and thereupon E. rejoin's 
that H was a Baſtard, and ſo demanded Judgment, in as much as H. confeſſed, that during M.'s Lite 
R. T. took another Wife, and had Iſſue E. the Plaintiff in the Eſpouſals, whereby it ſhall be intend- 
ed rhat a Nivorce was had be! ween R. T. and M. his firſt Wife, and that the Eſpouſals between R.T. 
and the ſecond Wife continued all their Lives; Judgment if he ſhall be received to claim as Heir, and 


thereupon they were — to Weſtminſter ; And at the Day it ſeemed to the ſuſtices that the Ff 
roppel was not good; For E the Plaintiff confeſſed that H. was Son of the firſt Wife, and did not ſh-w 
Divorce between R. T. and the firſt Wife, and by the pleading the ſecond Eſpouſals a Divorce ſha! 
5 t be intended unleſs alleged in Fact, and therefore the Court was of Opinion againſt the Pliintiff ; 
whereupon E ſaid that H. is a Baſtard, to which he anſwered, that ſhe ſhall not plead this after Ad- 
jonrnment ; For, per Kirton, where they are adjourned upon a Plea certain, they ſhall not afterward 
plead a new Plea ; quod Finch concefhr if it be not purſuant to the firſt Matter; but here it is as EA. 


dence in Affirmance of the Baſtardy, and thereupon Day was given till the Day after, at Which Day the 
Plaintiff being demanded did not come, and Judgment quod nil capiat per Breve. 


5. So ik the Plaintiff ſays the Tenant was born before the Marriage, 
upon which they are adjourned whether he ſhall have the lea with- 
out concluding tiitly that he is a Baſtard, he may in Banco lay, that 
the Tenant pending this Action was certified a Baſtard by the Ordinary 
in an Action between him and another, and upon which judgment is 
given, 18 E. 3.33. b. 

6. In an Athſe againſt Baron and Feme, if the Aſliſe be adjourned == 
into Bank upon a ſpectal Point, and at the Day in Bank the Hus- Fol. 134. 
band makes Detaulr, and the Wite 1s there received, ſhe may plead 1 


the ſame Plea that was pleaded before. 3 . 4. 18. b. in pl. 30. 
: i ö g Caſus incerti 
temporis, Anon S. P. Arg.--——Br. Adjournment, pl. 32. cites S. C. and ſays, Note, that upon Ad- 


journment of a foreign Releaſe in Aſſiſe in dank pleaded by Baron and Feme, [it was held] by ſome, if at 
the Day in Bank the Baron made Default, there the Feme cannot be reſceived; for their Power is only to 
try the foreign Deed, as in Calc of a foreign Voucher in London, and yet the Feme was reſceived. 


7. So ſhe map plead chat the Releaſe before pleaded was made in an- 
other Place than was pleaded before. 3 I. 4. 18. 

3. Ik an Alliſe be adjourned in Bancum upon a certain Point, “ Sec pl. 27. 
{ctficet, on a Challenge to a Plaint, if this be adjudged as Challenge, 
pet he may rake another Challenge, and tallify che Plaint by as many 
Cauſes as he can. 17 E. 3. 34. b. | 

g. And the other may maintain the Plaint by as many Things as he 
can. 17 E. 3. 34 b. 

10. In Ae, i the Tenaar pleads Baſtardy in the Plaintiff, to which * Br. Ad- 
the Plainriftt ſays he was born during the Eſpouſals between his Fa- 1 
ther and Mother, upon which they are adjourned in Bank, whether 5 ( 8 5. 
the Plea be but Evidence that he is a Mulier, the Tenant may ſay accordingly, 
in Bank, that there was a Divorce ęt. between the Father acd Mother, but if the 
tor this ts purſuant to his firſt Plea, (cilicet, to prove him a Baſfary de Marter 
in the Court Cheiſtian. 39 E. 3. 31.b, * 39 Alf, pl. 10. X 


contrariant 
: | to the firſt 
Plea, it would be otherwiſe ———Fitrzh. Baſtardy, pl. 18. cites S. C. 


rr. In an Afſfiſe for a Rent, if the Plaintiff makes Title thereto, 8. P Br. Ad- 
that A. was feiſed in Fee, and granted this to B. in Fee, who deviſed it 1 
in Fee, and the Parties demur, becauſe the Plaintiff hath not ſhe wn A 
torth the Deed ot Grant made by A. to B. upon which they are ad⸗ Br. Mon- 
journed before. themſelves at Weſbintinfter,” the Plaintiff may there ftrans de 
thew forth the-Deed ; for this" id purfitant and enforcing the Matter — I 
alleged before 38 All. 28. adſudbged. n ce 0-6: {tight 


| but. not 
S. P. 
12. In an Aſſiſe, if the Lenant pleads that be is Heir to J S. who 
died ſeiſed, and the Demandant pleads a Matter to prove him a Baſtard 
upon which they are adjourned in Bank, whether the Plea be but 
* idence, 


nn 


— 


3 Adjournment. 


3 


1 


Evidence, (ſalvis partibus rationabilibus) the Demandant in Bank 
may ſay that che Tenant is a Baſtard ; for this is an Intorcenenr of his 
Plea beiore. 42 Aff. 20. adjudged, | 

„p. Br, 13. So If in an * Alliſe the Tenant pleads in Perſon, or by Attor⸗ 
Aſhe, pl. nep in Abatement, a Elea criable by the Aſſiſe, upon which it is ad- 
2 cites 50 igtrned, he cannot plead in Bar atterwards. 50 E. 3, 19, b. adjudg 
3 59 P | 3 judg'd. 
but it ſhou'd But 1f the Party pleads a Natter of Record, ox other Matter not tria- 
be [19.] But ble by the Alttite, and upon this it is adzourned, he may plead in Bar 
it was admit- after. 50 E. 3. 20. 


_ — 4 14. So it the Tenant in an Afſiſe pleads by Bailiff, after Adjourn⸗ 


a Plea to the Ment he may plead in 'Bar. 50 E. 3. 20. 

Bar by Bai- 

 liff, * fo at Iſſue Nul tort, or if the Aſſiſe had been taken by Default, there he may at another Day come in 
Perſon, or by Attorney, and plead a Plea in Har, upon which Certification of Aſſiſe lies; but not at the ſame Day 
that the Aſſiſe is awarded upon Plea of the Bailiff. hut where a Man demurs in Law upon a Plea to the 
Writ, and it is adjourned upon Matter in Law, which is adjudged againſt the Tenant, there he may plead in 
Bar; but contra upon a Plea to the Writ, and Iſſue taken upon it, and it is adjourned but to know how it 
ſhall be tried; for there the Parties were ar Iſſue before, —Br. Trial, pl. 16. cites 50 E. 3. 19. S. C. 
but I do not obſerve the Point of the Balift there. | 


Aſſiſe in 15, Ik the Adjournment be for Difficulty upon the Iſſue, by what 
ON the County the Iiſue thall be tried, if it appears to the Court that the liſue 
Parties are. is miſtaken, yet the Court hath not Power to make them replead 


ariſes in a 14 ID. 4+ 10. 

Foreign (oun- | EE 

ty, the Aſſiſe ſhall be adjorrned into Bank to try the Iſſue, and if it be Jeofail, the Parties ſhall replead 
there. Quod nota, Br. Adjournment, pl. 7 cites 22 H 6. 19. Fitzh. Repleader, pl. 16. cites 8. C. 
and it was awarded that they ſhould replead without remanding the Aſſiſe, and that they need not re- 
plead all de Novo, but ſhould commence the Plea where it was faulty &c. 2 


16. In an Aſſiſe, if the Tenant makes Title as Heir to J. S. and the 
Plaintiit ſays the Tenant was born before Marriage, Upon which the 
Parties are adjourned, whether the laintiff ought to conclude ful⸗ 
ly N he is a Baſtard, he may after plead a Releaſe in Bar. 18 E. 

+ 33. U. a 
The Deſen- , 17, Ik an Aſſiſe for Difficulty be adjourned in Bank, the Dekendant 
dant ſhall may plead the Releaſe of the Plaincilt after, ay 


not plead a ; 
Releaſe at the Day of Adjournment wpon another Point, unleſs it was made after the laſt Continuance. Br. 
Adjournment, pl. 18. cites 23 Afl 5. d. P. For he might have pleaded it at firſt, Br. Aſſiſe, pl. 


251. Cites S. C. per chard, 


18. $0 lk an Alliſe be for Difficulty adjourned from one Seſſion to 
another, the Oetendant may plead the Releaſe of the Plaintiff after. 
21 E. 3. 23. 21 All. pl. 9, ; 
Both the 19. In an Allie, it it be pleaded that in an Aſſiſe by the Plaintiff 
Gates cred he pleaded the Releale of the Plaintiff, and the Plaintiff did deny his 
and in tori... Deed, and it was found by Verdict his Deed, and after the Plaintiff 
dem Verbis Was nonſuit; if this lea be adjourned [to inquire] w it 
the one as be ſufficient to bar the Plaintiff in this Aﬀſiſe to deny his , 
* the Oefendant in B. may aver that this is the Deed of the 
Plaintiff, and waive the Eſtoppel. “ 18 E. 3. 35. 17 All. 28. 
Fol. 135. 1 7 
Fitzh Eſtop- | 
pel, pl. 223. cites 8. C. and per tot. Cur. the Plaintiff may have the Averment to deny the Deed, not- 
withſtanding the Verdict, which was annull'd by the Nonſuit upon the Adjournment for Difficulty ; 
and thereupon the Defendant ſaid he would maintain that it was the Plaintiff's Deed, and the Courr 


compell'd the Plaintiff to accept the Averment, tho' after a Demurrer. a 


It was ob- 20. In an Afſiſe, if the Tenant pleads in Bar a Recovery againſt the 
jected that Plaintiff, who makes Title before the Recovery, und the Tenant P 
| a > 


— 
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a Matter to ouſt him from his general Title, without ſhewing how there was no 
xc, upon which the Parties demur, and this is adjourned in Bank, . en 
the Plaintiff may make Title, and ihew How c. in Bank. 32 All. 9. J 


ſhould nor 

be compell'd 
to ſhew How he came to a Title in Time b-fore the Bar, as i1 Tim? after it, But Knivet (aid, that 
when one brings Aſſiſe of Novel Difleilin, and the Tenant pleads in Bar, and the Plaimif makes a 
Title to himſelf of Time ſubſequent, there, becauſe rhe Law intends the Aſſiſe to be brought by Colour 
of this Poſſcſhon, he ſhall not be received without ſhewing How, becaule he cannot come to it after- 
wards, unleſs it was of the Eſtate of him who recover'd, by which Recovery every Poſſeſſion b-tween 
the Diſſeiſin and the Recovery is defeated ; but when one makes Title of Time precedent, it ſhall be 
intended a Title of a Poſſeſſion had a long Time before the Seiſin of the Tenant, 32 Al. 197, a. 


pl. 9. 


21, In an Aſſiſe againſt two, if each takes upon himſelf the incire * Firzh, Ac 
Tenancy, and pleads ſeveral Bars, Upon which the Plaintiſt, wichour fie, pl. 126. 
electing his Tenant, demats UPON the 2 that they ſhould not bar ay 2 
him ; upon which the Juſtices of Alli t adjourn them betore themſelves 338 
at Weſtminſter, (not in Bank) the Plaintiff may there elect his Tenant ; pl 19. cites 
for upon this Adjournment they are as they were in the Country, 5 C 
* 22 E. 3. S. b. f 23 All, 16, adjudged, And 


cites S. C. 
accordingly, per + Thorpe, becauſe they were adjourned before the ſame Juſtices in the ſame Plight as they 


evere in the Country. 


+ This ſhould be Shard. 


22, And the Plaintiff may ſay atcer he hath elected one for his Te- Br. Afiſe, 
nant, chat che others are named as Dilſeiſors, and therefore he map ?! 255. 
pray to be diſcharged of their Pleas in Bar. 23 Aff. 16, adjudged. (254) cites 

23, In an Aſſile, if the Tenant pleads the Releaſe ot the Anceſtor g. Adjourn- 
of the Plainrift With Warranty, to Which the Plaintiff ſays that che An- meant, pl. 2. 
ceſtor was ſeiſed for Lite, the Remainder to the Plaintiff in Tail, the cies S. G. 
Remainder to the right Heirs of the Leſſee, and after the Leſſee granted and that this 


all his Eſtate to the Tenant, and after releaſed to him in Fee, with War- G55 vy * 


ö SIS: Opinion 
ranty; upon which the Parties demur whether the Plaintiff ſhall beo back 
barr'd by this, and it is adjourned for Oitficulty to Yeſtminfter ; Benches ; 
the Tenant cannor fay there, that he ro whom the Releaſe was made wy —.— 
was ſeiſed in Fee; for thts is not an Iuforcement of his firſt Plea. ee a 4" ( 
All. 28. 44 E. 3. 10. b. adjudged. 7 

lle was re- 


fant, the Aſ- 
manded to be taken at large, to inquire of the Seilin of him to whom the Warranty was made &c.——. 
Br. Aſſiſe, pl. 21. cites 8. C accordingly, and that the Tenant being an Infant, nothing ſhall be held as 
not denied by him, and therefore the Aſſiſe ro inquire of it. And Brooke ſays, Et fic videtur that the 
Aſſiſe ſhall be at * as well where the Defendant is Infant as where the Plaintiff is —— — Br, Cover- 
ture & Infancy, pl. 8. cites S. C. accordingly. Fitzh. Aſſiſe, pl. 56. cites S. C. accordiag ly 
Both the Vear- Book and the Book of Aſſiſes report this Caſe in almoſt the very ſame Words. 


24. Ik in an Aſſiſe it is pleaded, that Baron and Feme were ſeiſed S. P. Br. Ad- 
by Force of a ſecond Fine, and not by Force of a Fine before, ſhewing hburnment. 
the Matter ſpecially, upon which the Parties are adjourned to Weſt- ?!; cles 
minſter before ves, he may there allege an Office to prove him And ici? 50 

to be in by the ſecond Fine; for this ts purſuing the firſt Plea, and in- new Matter 
2 * not have new Matter nor Contrariant at the Day of Adjournment. ——S. P. Ibid, pl. 31. che 
3. 31. ö 


25. In an Aſſiſe, if the Tenant pleads in Bar a Fine and Nonclaim. S. P Br. Ad. 
to which the Plaintiff ſays he was chin Age at the Time of the Non- journment, 
ages. N the * * 5 ſecond Fine and Nonclaim when 4 wm 
e was of full Age, upon whic arties are adjourned whether Th. 0..c. 
this be a Departure, the Tenant in Bank map ſay that rhe irrer 
i 1 A 


Was whether he 


— 
' 
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Mould have was of full Age at the Time of the firſt Fine, notivithitanding the ar 
the Ples or jgurnment. 1 Af. 6. | g the Ad: 


not, and it ; ; 

was received , ard the Rea'on ſeems to be, becauſe nothing was enter'd to maintain the ſecond Anſwer 
The(ajein Lib. All. 1. Fl isa D. P bur the 2 Al. pl. 6. is S. P. fo that it ſeems to be miſprinted 

— Br. Departure, pl. 17 cites S. C. that the Plea was not received, becauſe it is a Departure. 

Br Continual Claim, pl 75 cites S. C. that the Tenant cannot allege other Fine and Nonclaim at full 

Age; but that now this Nonclaitm is oulted by the Statute of 34 E. 3. 


S. P. Br. Ad- 26, In an Aſſiſe againſt A. and B. if A. pleads in Abatement that B 
jaime, is his Wite, and not named his Wife, and B. pleads in Bar, upon whi ö 

3 5 it is adjourned in Bank, A. the Husband may there n 
Br. Aſſiſe, his Plea in Abatement, and plead in Bar. 23 Aff, 4, adjudged per 
pl. 250. [249] CUrtam. 


Cites $, C 
Br. Waiver de Choſes, pl. 29 cites 8. C.——S. C. cited in the Argument of the Judges. And. 231 
Trin. 32 Eliz. in pl. 246. ; 


Br. Peremp- 27, In an Aſſiſe of his Freehold in E. if the Tenant pleads the Fine 
wy 2 of the Anceſtor of the Plaintiſf, proving the Lands to be in C. in Ahate⸗ 
Brooke ſays ment of the Writ, upon which lea the Parties are adjourned into 

ſo ſee that Bank, and adjudged no lea in Abateinent, the Tenant may after 
ir is not there plead in Bar, tho' the Adjournment was upon a * certain Point. 
l 8 Al. 1. adjudged. 
Adjournment, pl. 9. cites S. C. and M. 7 E. 3. accordingly. 

* See pl. 8. 


Firzh. Barre, 28. If upon a foreign Plea the Paaties are adjourned into Bank, 
AN if the Tenant in Bank pleads a Plea inAbatemenr of the Mrit puis dar- 
ge Log rain Continuance, the Court there hath not Power toabate the Writ, 
pl. 225. cires nut tu put the Parties tn Iſſue thereupon becauſe they have only 
Fx Power to try the Iſſue c. upon which the Record was lent there, 


Upon a Ver- 

ditt in Aſs 49 E. 21. b. FS 

of Novel Diſſeiſin the Parties were adjourned to Weſtminſter in the Exchequer Chamber before them- 

ſelves for Difficulty, andthere, at the Day, adjourned the Parties into C. B. and ſent all the Record of 

Aſſiſe thither, and the laſt Term one of the Defendants pleaded the Death of the other (who was found 

RN with him) puis darrein Continuance &. See D. 132. pl. 78. Mich. 2 & 3 P. & M. Grene- 
eld v. Stretch. —gBendl. 42. pl. 74 S. C the Opinion of the Court was, that he ſhall not have the 


Plea, but this Matter will aid him in Writ of Error if Judgment * becauſe now by his Death 
the Writ is abated ———-; Le. 5. pl. 12. S. C. and ſays it was not allow d, becauſe the Parties had no 


Day in Court to plead it; but after Judgment Error lies. 


Firzh. Barre, 29. But upon ſuch new lea pleaded, the Court either ought to 
pl- 225-cit®5 continue the firſt Iſſue there, or Otherwile, if they remand the Record, 
; to ſhew rhe Cauſe, fo that the darrain Continuance may appear there. 


49 E. 3. 21. b. ; 
30. In Aſſiſe an Infant alleged Outlawry of Felony in Bar, and at ano» 


ther Day he was ſuffered to plead the Releaſe of the Plaintiff; Quad No- 
ta. Br. Adjournment, pl. 13. cites 14 Aff. 15. 


(H) When 
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(H) When the Plea is tried what ſhall be done. 


| emanaed or not. 


1. IF the Conuſance of a Plea bg granted out of the Common Pleas 8. P. The, 
to a Franchiſe, and there is a toreign Voucher, upon which a Conant Oo 
Reſummons is ſued in Bank ; when the Voucher is there tried, this 1 
hall not be remanded to the Franchiſe, becauſe they have failed of cr, and there. 
right; for here the Conulance was firſt granted upon Condition fore Re bun. 


quod celeris fiat partibus Juſtitia, aitoquin redeant. 11 Þ, 4. 28. 4 qe W 
* mons, pl. . 


, cites 11 H. 
LR Br Conuſans, pl. 16. cites 8. C. Br. Voucher, pl. 161. cites 8. C. & 8. P. by Hanke 
and Hill; but if the Record had commenced in the Franchiſe, (viz. Salop) or in London, and the Te 


nant vouches a Foreigner, it might be removed and tried in Bank, and remanded ; but otherwiſe in rh 
principal Caſe ; but Thirne did not agree to this Opinion. 


2. But if a Trial is in Bank er a foreign Voucher in London, 
by the Statute of Glouceſter the Kecord ſhall be remanded, 11 U. 
2 


28. 
? 3. Ik the Tenant in an Aſſiſe vouches a Foreigner, upon which the Br. Tia), 
Jlea is aBzournes in Bank, where theV ouchee demands the Lien, and pl. 1 cites 
the Decd ot his Anceſtor being en to bind him to Warranty bears . © >»: '<: 
Date where the Land is, which is dented, pet this ſhall not be re.. 
manded till this Jffue 1s tried, becaule this is out of the Points of 
the Aſlile, to which 3flue the Demandant 1s not Party. 17 Aff, 9. 

4. An Alhie againſt 2 in [ one | County, the one pleaded Releaſe made in Br. Dama- 
another County, and Witneſſes in divers Counties, which was denied, where- Fes pl. 155. 
upon the Alfiſe was adjourned into Bank, and tried there, and found — BO 
Nat his Deed. and the Plainrift releaſed his Damages, and prayed Judg- ſays, that 


ment ot the Deed immediately, and had it, and the Detendant impri- hereby ir 
loved tor pleading a falſe Deed, and Mich. 5. and Paſch. 8. according- eme that 


27 ＋ the Damages 
ly. Br. Afliſe, pl. 119. [118] cites 6 Aff. 4. ſhall be tx... 

| | ed by the Ju- 
ry of the County where the Land lies; for the foreign County cannot try the Damages.— Bc. 


Adjournment, pl. 12. cites 8. C. & S. P. accordingly. —— —Br. Aſſiſe, pl. 133. cites 8 Aff. 15. S. P. ac- 
cordingly. And Brooke ſays, Et fic vide, that where nothing reſts but the foreign Matter, there the 
Juſtices of C. B. may give Judgment immediately, but the Da es ſhall be inquired by the Aſſiſe, 
and that T. 7. and M. 15. is 323 Et fic vide, That u eleaie pleaded and found againſt 
the Defendant, the Seiſin and Diſſeiſin ſhall not be inquired, but only the Damages; for the Rcleate 
implies Confeſſion of the Seiſin and Diſſeiſin. —Br. Adjournment, pl. 12. cites 8 C. & S P. bur it 
the Plainriff releaſes the Damages, C. B. may give Judgment immediately—-—2 Le. 41. pl. 55. cite, 
6 Al. 4. and 8 Aff. 15. accordingly,” per Cur. But ſaid that this differs from the principal Caſe of Lucas 
v. Picroft, wherein Parcel of the Lands does remain not tried, which the Plaintiff cannot releaſe as he 
may the Dainages. —3 Le. 137. pl. 186. S. C. of Lucas v. Picroft In much the ſame Words, only 


6 Aft. 4. is miſprinted there, and made 6 E. 4.—— See the Caſe of Lucas v. Picroft in the Notes to 
the Plea next following. 


5. Where the Aſſiſe is adjourned for Difficulty of Verdict, they may Aſe was 


give Judgment here in C. B. 16 H. J. 12. a. per Fineux. deæought of 2 


|; Acres in the 
County of N. and as to one Acre the Defendant pleaded a Plea triable in a foreign County, whereupon the If. 


ſue was adjourned into C. B. and thence into the foreign County, where it was found for the Pliny 
Judgment was pray'd for the Plaintiff upon the 16 H. 7. 12. but the whole Court e contra, bec4 i” 
there is another Acre which muſt be tried before the Juſtices of Aſſiſe, before which no Jndgment frail 
be given forthe Acre tried. And the Aſſiſe is properly depending before the Juſtices of Aſſiſe, eta 
whom the Plaintiff may diſcontinue the Aſſiſe, and the Verdict was remanded to the ſuſtices of Afi'e 


2 Le. 41. pl. 55. 30 Eliz. C. B. Lucas v Picroft. ——- 3 Le. 134. pl. 186. Paſch. 28 Eltz. C. B. 8 © 
a much the ſame Words. 


(I) To 
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(I) To that Place it may be adjourned, 


ee, J NE Tultices of Ale have Power to adjourn the Parties « 


ces of Aſſiſe, Weſtminſter, or tu other Place in itinere ſuo. 47 E. 3. 2. 


if they have 
Writ of Si non omnes to them, or one of them, and one who is aſſociated to them hac vice, [if one of 


the Juſtices does not come, the other Jufttice and the Aſſociate] may adjourn the Aſſiſe in the Circuit 
for Difficulty, and thence to Weſtminiter if they will, and thence into C. 3. and ſo they did, and this 
by the expreſs Words of the Statute, and by 21 Aſſ 21. they may adjourn the Aſſiſe before them in an. 
other County &c. Br. Adjournment, pl. 4. cites 12 H. 4. 20———S.P. and in all theſe one after ans. 
ther. Br. Aſſiſe, pl. 59. cites S. C. The Words (alibi & in itinere ſuo) in the Statute of Magna 
Charta, cap. 12. ſhall be taken largely and beneficially ; for they may not only adjourn before the fone 
E in their Circuit, but to We minſter, or Serjcant's-Inn, or any other Place out of their Circuit, 


y the Equity of this Statute, and according as has been always uſed. 2 Inſt. 26, 


5 P. Br. A. 2, Juſtices of Aſſiſe may adjourn the Parties before themſelves fry 
ie, pl. 386. Day to Day, and as well after Verdict as before, and from this County into 


_ LES another County, and to Weſtminſter. Br. Adjournment, pl. 34. cites 48 


it was ſo E. 3. 7. and 47 Aft. 1. accordingly. 


done. — 
S. P. and at every Day they ſhall be demandable. Br. Aſſiſe, pl. 3 2. cites 47 E. 3. 1. 2. But Brooke 


ſays, this ſeems to be before Verdict, and contrary after Verdict. 


3. In general Aſſiſe they ſhall be adjourned by Proclamation 7il} the 
next Afiſes. Br. Aſſiſe, pl. 401. cites 32 H. 6. 10. 


(K) In what Caſes." 


1. IN Attaint Proceſs continued till they were adjourned before S. and 
I T. at Cant. by Niſi Prius; Quod Nota. Br. Adjournment, pl. 


Io, cites 6 Aſſ. J. 
2. The Fury appeared between the King and the Party upon Iſſue, and 


becauſe the King's Attorney was Sick, the Court reſpited the Jury tor 4 
Days in B. R. Quod Nota; and this by Adjournment. Br. Adjourn- 


ment, pl. 25. cites 4 H. J, 8. 


For more of Adjournment in general, ſee Aſſiſe, Courts, Seſſions, 
and other proper Titles. 


(A) Ad 


odd. 


" 


Admittance. 


. 


(A) Admittance in Pleadings. What 1s. And the 


Effect thereof. 


.JFa Man diſtrains for my Rent and gets Seiſin, and I releaſe to him, 


this is no Bar to me in Avowr 


upon the Ter-tenant for the ſame 


Rent; for the Releaſe is no Admiſſion of Diſſeiſin. Br. Avowry, pl. 
134. cites 15 E. 4. 8. per Littleton. 
2. Contra if I bring Affiſe or other Action againſt the Pernor ; Per Little- 
ton. Br. Avowry, pl. 134. 8. 
3. Tho' the Party admits an ill Writ, yet the Court hall abate it, if S. P. as 
they ſee it, as where the Original was Ex Aſſignatione where it ſhould be 4, db 


Ex Dimiſhone. Br. Error, pl. 105. cites 38 H. 6. 30. xind | -y 
| rd 
he admits it, yet the Court ſhall abate the Writ. Arg. Cro. E. 425. cites 10 E. 4. and 28 H. 8. 13. wg 


4. Attaint by 2 upon Aſſiſe paſſed againſt them, one 


of the Petit Fu 


pleaded Ontlawry in the one of the Plaintiffs before the Date of the Ae; 
and it was held that he could net; tor it is dilatory, and the Tenant ſhall 


not have the Plea, becauſe he did not plead it in the Aſſiſe, but ad 


mitred 


both of the Plaintitts to be able. Br. Nonability, pl. 2y. cites 2 H. 


1. 7. 


5. The Admittance of the Party can not S to the Court 


of Admiralty, where of Right it has none ; tor 


at will be an Incroach- - 


ment upon the Common Law. Admitred per Cur. 12 Rep. 77. 


6. Non Denial is only an Admiſſion of things which are materially al- 
leged ; Per Holt Ch. J. Skin. 690. Mich. 8 


King v. the Bithop of Chetter. 
7. An Admittance by pleading to an 


3. B. R. in Caſe of the 


Indi ment does not make good the 


Indictment, as it would a Declaration; per Holt Ch. J. 11 Mod. 227. 


$ Anne, B. R. in Caſe of Queen v. ſennings. 


For more of Admittance in General, ſee Copyhold, and 
other Proper Titles. 


2**— 


* 


— 
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(A) Ad Quod Damnum. 


—_— 


I. 2) E. 1. Stat. 
+ > RY. 
ing the ſame. 


Rdains, that ſuch as would purchaſe new Parks 
ſhall have Writs out of Chancery to inquire conceru- 


K K 


90 3. 5 


Admittance. Ad Quod Damnum. 1 
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14 ectoos. eee —ͤ — 
126 Ad Quod Damnum. 
* 2. F. 3. And Perſons dwelling beyond Sea that have Lands or Remts in 
England, and will purchaſe Letters of Protect ion, or to make general Attor- 
nies, they ſhall be ſent into the Exchequer, and there make Fines, and fron, 
thence ſhall be ſent unto his Chancellor or Lieutenant. 
3. H. 4. In like Manner they ſhall do that wiil purchaſe any Fair, Market, 

Warren or other Liberty. Alſo ſuch as will purchaſe attermining of their 
Debts ſhall be ſent into the Exchequer. 

See F. N. B. 4. This Writ ſhall Hiue where an Abbot aliens in Mortmain. Br. Ad 


222, (to quod damnum, pl. 1. cites F. N. B. 221. 
226. (C) 


See F. N. B. 5. Writ of Ad quod Damnum was wſed in ancient Time, where the Te. 
224.(H) &c. nant of the King alien d, tho he had Licence, and notwithſtanding that 
he retook Eſtate again. Ibid. 

Sce F. N. B. 6. Aud it lies upon Grant of Liberties made by the King, and upon Pardon 
226 (C) to of Mortmain, and upon Pardon of Intrufion, and upon Office of Fee granted, 
the End of as Foſterſhip &c. Aud it lies upon Afart of Wood, and upon Gift of waſte 
(H) Land, and upon Leaſe for Years of it, or upon Grant of free Chaſe. Ibid. 
10 Rep. 142. . It there be an ancient Trench or Ditch coming from the Sea, by which 
a. in Caſe Of Boats and Veſſels uſed to paſs the Town, if the ſame be /opped in any 
yo - 1 Part by Outragiouſneſs of rhe Sea, and a Man will ſue to the King to make 
cited per 4 ncw Trench, and to ſtop the ancient Trench &c, they oughr firſt to ſue a 
Cur and alſo Wirit of Ad quod damnum, to enquire what Damage it will be to the 
the Regiſter F ing or others. F. N. B. 225. (E) | 


fol. 252.18 

= N g. And if the King will grant to any City the Miſe of Bread and Beer 

Damnum. and the Keeping ot VV etghrs and Meaſures, an Ad quod damnum (hall 
be firſt awarded, and when the ſame is certified &c. then to make the 
Grant. F. N. B. 225. (F) 

9. The River Thames is an Highway and cannot be diverted without 
an Ad quod Damnum, and to do ſuch a Thing ought to be by Patent of 
the King, Noy. 105. Hind. v. Manheld. 

Cro. C 266. 10 It upon the Return of an Ad quod Damnum it appears to be Ad dam- 
pl 16. Mich. yy, vel Præjudicium of zo Man, the King may then Licence the ſtopping 
* 1 3 up of an ancient Highway, or diverting a Water-Courſe, or part ot it, for 
. the Concern is then wholly his own; but without his Licence it can never 
be done, tho' a better way be fer out, and fo return'd upon an Ad quod 
damnum. Per Vaughan Ch. J. Vaugh. 341. cites Cro. E 266. 267. the 
King v. Ward. 
So if the 11. It an Ad quod Damnum iſſues to enquire Ad quod Damnum vel 
ng mo præjudicium, a Licenſe for a Mortmain will be; One Inquiry is, Si Pa- 
nods. li. tria per donationem illam magis ſolito non onererur &c. 'Tho? the Return 
cence a be that by ſuch Licence Patria magis ſolito oneretur, yet the Licence it 
Mortmain, granted will be good which ſhews that Clauſe is for Information of the 
E Conner King, that he may not Licence that which he would nor, and not for Re- 
ifſue any Ad {train to hinder him to licence what he would. For by Fitz. F. N. B. 222. 
quod Dam. (D) the uſual Licence is now with Et hoc abſque aliquo breve de Ad 
num; for the quod Damnum. And when the King can Licence without any Writ of 
King, <a Ad quod Damnum, he may, if he will, licence, whatever the Koen of 
Mon oh. the Writ be. "Tho? it be ſaid in the Caſe of Monopolies, that in the * 
ftaute, is Grant it is always a Condition expreſſed or implied, Quod partria plus 
ſufficiently ſolito non oneretur, but that ſeems but gratis dictum. Per Vaughan Ch. 
i cong Fax J. Vaugh. 345. 
1 to do a thing which at Common Law might be done without it, that now it cannot be done 


without it. And that is all the Uſe of a Non obſtante ; per Vaughan Ch. J. Vaugh. 345. 


. m —— 4 1 


Lev. 220. 12. An Ad quod Damnum fraudulently executed (as where it was for 

22 2 a Market, and tho' the next Market-Town was within a Mile and an 
gerd in Half of it where the new Market was to be, yet the Writ was executed 
the Houſe many Miles diſtant) is a Ground for a Scire Facias to re the Grant. 
of Lords 2 Vent. 344. in Canc, Hill, 31 & 32 Car. z. the King v. Butler. 


13. 


1 
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13. 889 N. 3. cop. 16. F. 6. tor enlarging common Highways, enacts, An Ad quod 
hat where any common Hig hway ſhall be encloſed after a Writ of Ad quod Damnum 


| | on i | was ſued | 
Damnum iſſued and executed, any Perſon injured or aggrieved by ſuch Inclo- nd an +1 


ſure may complain to the Fuſtices at the Druarter-Seffions next after ſuch In- nullins 
quiſition, who may hear and finally determine the ſame &c. But if no ſuch Dampnum 
Appeal be made, then the ſaid Inquiſition and Return, recorded by the Clerk of A and 


the Peace, to be for ever binding. 1 


i i j made for th 
Inclofing ſuch an ancient Highway, and ſetting out a Place for another in ſuch a Place. On 425 _ 


from this Order to the de ſſione, the [ncloſure is declared to be a great Nuſance to the whole Country. Seve. 
ral Exceptions were taken to this Order. 1. That it did not appear to have been at the next Quarter- Se. 
after the Order made. 2. An Exception was taken to the whole Purport of the Order; that it did vt 
appear by it, chat the Way to be incloſed was, on what the Nee Way. & that there was no Certainty whar 
the Subject Matter of Appeal was; for this being a Method ordain'd by the Statute for making a final 
End of the Matter, it ought to appear very certain. It was held that this Clauſe does not alter the Na- 
ture of the Writ of Ad quod Damnum, nor the Proceedings thereupon ; that the Writ when executed 
is to be rerurn'd into ing puny; and the Sheriff is to return the Inquiſition indilate, and if the Queen 
thereby ſees that there is no Harm in the Incloſing, ſhe may grant Leave to do ſo, and in Order 1 
to the Inquiſition muſt find it Ad Damnum nullius, and there can be no Foundation of Incloſing without 
ſuch Return; and that tho' it be found and return'd Ad Damnum nullius, yet none can lawfully in- 
cloſe wirhout Licenſe or Grant to incloſe the old Way; for the Authority is not from the Inquiſition, 
but from the Licence; Ard the Appeal muſt be brought at the next Seſſions after the Inquiſition taken, 
and it muſt be by ſome Perſon grieved ; that in the preſent Caſe there being no Licence it is not by the 
Authority of the Statute, and therefore not ſuch as obliges the Party to appeal; and therefore, per tor. 
Cur. the Inquiſition was quaſh'd. 7 Mod. 45. Trin. 1 Ann. B. R. the Queen v. Ogden. 


For more of Ad quod Damnum in General, See Mortmain, and 
other proper Titles. 


Ad vowſon. 


(A) What Words will paſs it. 


x. | Dvowſon will paſs by the Grant of the Church. Pl. C. 1 57. b. S. P. ger 
cites 7 E. z. and in Marg. cites 7 E. 3. 5. Quare Impedit 19. Sele Ch. J. 


Roll Rep. 
235. Mich. 1; Jac. B. R Yelv. 61. cites 6 E. z. S. P. (but the Reporter adds a Nota, that Herle 


there ſaid this was in ancient Time; Ergo, it is not ſo now; to which the Court ſeemed to agree. 


2. Advocatio Medietatis Eccliſia is, when there are 2 ſeveral Patrons The Maiety 
and 2 ſeveral Incumbents in one Church, one of one Moiety, and the or 3d Part of 
other of the other, and one Part of che Church and Town allotred to the ge erg 
one, and the other Part to the other. But in the Caſe of Parceners Parceners or 


agreeing to preſent by Tyrn, where there is only one Church and one Jointenants 
Incumbent, it is Medietatis Advacationis Eccigſiæ. Co. Litt. 17. b. 18. 4 ur 
one has a Part of the Church; but where two Churches are united and conſolidated, * the Patrons 


agree to nreſent, the one 2 Turns, and the other a 34 Turn, there either of them has the intire Church 
for the Time. Cro. E. 686. pl, 22. Trin 41 Eliz. C. B. Windſor v. Loveday & Fletcher. 


3. Appropriation, nor- the Advowſon of it, will not paſs under the 
Name of an Adyowſon ; bur Advo,yion will pals by Name of Zenement ; 
" | . per . | F. 


o 
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128 Ad vowſon. 
der Cur. Hob. 304. iu Caſe ot London v. Collegiate Church of South. 
well, cites 33 E. 3. where che King granted Licence to purchaſe Lands 
and Tenements in Mortmain, to the Value of toes. and allowed for 
Ad vowſons, and the Etiloign is De placito terre. 
4. It is contrary to the Nature of an Ad vowſon to be a Thing of Pro. 
+ fir regularly, yet it may be yielded in Value on a Voucher, or may be 
Aſſets in the Hands of an Executor. Hob. 304. London v. Collegiate. 
Church of Southwell. 
Advocatio 5. He that has only the 47h Part of an Advowſon, may levy a Fine 
N wh r Nomen Advocationis Quartz partis Eccleſiz, per Thorp & Finch: 
ee D. 78. be Widh e ll be De Ten Ad 12 3 
b. pl. 44 dut per Mich, it tha Tertia [Quarta] parte Advocationis Eccle. 
* 6 E. ſiæ. Br, Preſentation, pl. 7. cites 45 E. 3. 12. 
6. Price v. 
LA. Wind ſor. Dyer ſaid, that the beſt oy is to ſay that Fuit ſeiſitus de 2 partibus Advocg.. 
tionis, & J. S. de tertia parte Advocationis. D 299. b. pl. 32. Paſch, 13 Eliz in Caſe of Eveleigh 4 
Turner.- It ſhould be Advocatio Duarum partium Eccleſiz, and not Duz partes Advocationis, 2 
Le. 36. in pl 45. Mich. 30 & 31 Eliz. C. B per Cur. obiter. 


5. C. cited 6. A Leaſe was made of a/l Hereditaments ſituate, lying, and being in B. 
Arg Bridg m. and the Queltion was, whether the Advowſon of the Vicarage paſſed by 
EG hes that Word (Hereditament;) and the Court held that it did paſs; for 
per Cur. tho? it does not lie in Livery, nor is it viſible or palpable, yet in a Writ 
Hob 324: of Right of Advowlon the View ſhall be given in the Church. D. 323. b. pl. 
in pl. 382. 30. Paſch. 15 Eliz. Anon. 


Mich. 16 
Jo. S. P. agreed Arg. Mo. 176. pl. 310. Mich. 24 Eliz. in Robert's Caſe. ——S, P. accordingly 
y Jones J. Jo. 23. Hill. 14 Jac cites D. 3 50. and 10 Rep. [65. b.] Whiſtler's Caſe. 


Cro. E. 16. 7. The Ning was ſciſed of the Rectory of D. and of the Advowſon of the 
163. pl. 4 Vicarare of DD. and granted the ſaid Refory with the Appurtenances 


. nei hs ; . b ac 
and ſeems to tian Vicariam Eccleſi pred. And per tor. Cur. the Advowſon of the 


be 8. C and Vicarage did not paſs by theſe Words in the Caſe of the King, nor even 
held accord- in the Cafe of a common Perſon ; but Walmſley J. held that if he had 


ingly, be- granted Eccleſiam ſitam de D. it might have been otherwiſe. Le. 191. 
5 pl. 272. Mich. 31 & 32 Eliz. C. B. Aſhegell v. Dennis. 


Vicarage is 
another : : 
Thing than the Advow ſvn, and every Thing mult paſs by its proper Name. 


S. C. cited D. 3 50. 
b. Marg. pl. 21. by Name of Denny v. Aſtill. 


8. Alter the taking a ſecond Beneſice, the firſt is ſo void that it cannot 
paſs by the Name of Advowſon ; per Noy, Arg. Litt. Rep. 303, 


-— — _ _ TY 


(B) Grants of the next Avoidance. Good, And 
Pleadings. 


tf AIRANT of the free Diſpoſition of the Church of B. is a good Grant 
of the next Avoidance. Br. Quare Impedit, pl. 133. cites 14 

E. 4. 2. per Littleton. | | 
2. In Quare Impedit the Plaintiff intitled himſelf by Grant of a Stranger 
de proxims Advocatione cum acciderit, and did not ſbew in his Count that 
this was the next Avoidance, by which &c. Brian [awarded the Defen- 
dant to] anſwer. Brooke ſays, Quod mirum ; for at this Day the com- 
mon Uſe is of Necellity to allege, that it is the next Avoidance, Quod 
nota. Br. Quare Impedit, pl. 135. cites 19 E. 4. 1. 


N 


3 


3. In 
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BY” Quare Impedir, where the Tenant of the King grants Proximam 85 
Preſentationem, and dies, this ſhall hold Place againſt the King, and the 

Biſhop may preſent by Lapſe upon the King, before Office found; bur 


when Office is found, the King ſhall have the Preſentment, and the 
Incumbent ſhall be removed, Br. Preſentation, pl. 24. cites 14 H. 


by | # 
4. A. granted the 34 Preſentation to an Advowſon, and died. His Feme Cro. J. 697. 
was endowed of the zd Preſentment. The Grantee ſhall have the 4th Pre. Mich. 2: 
fenrment ; by Anderfon Ch. J. Cro. E. 791. pl. 33. cites 15 H. J. 3. Le. in pl. 4. 


5 c utton J. 
denied this to be Law. 


5. If a Man grants Proximam Præſentationem to A. and after, before Jenk. 236. 
Avoidance, grants Proximam Preſentationem of the ſame Church zo B. the pl. 13. S. P. 
ſecond Grant is void; tor it was granted over by the Grantor before, and e ly- 
he ſtall not have the ſecond Prefentment ; tor the Grant does not import it. s of 
Br. Preſentation, pl. 52. cites 20 H. 8. B being 

Ys ſeifed of an 

Advowſon, granted the firſt and next Preſentation to S. and aſtercvardt granted Primam & proximam Advo- 
cationem to the Plaintiff, the Church became void, and S. preſented his Clerk, who was admitted, inſti- 

tated ard inducted ; and then the Church became void again, and the Plaintiff preſented &c. Reſoly'd oy 
by 3 Judges, the 2d Grant was void; for when the Patron had granted the firſt and next Preſentation ro 
one, he cannot grant it to another, becanſe it 1s expreſsly contrary to his Grant; but perhaps if the iſt 
Deed had been loſt before any Benefit taken of it, and ſo as it could not be pleaded, the 24 Grant might 
have been good. But Anderſon held that the Preſentation ſhould paſs, and that ſo was the Intention of 
the Grantor, and that it wav well ſtand with rhe Law; As where 2 Parceners make Compoſition to pre- 
{ent by Turns, the Eldeſt Frſt, and the Younger afterwards, if the Youngeſt grants Primam & proxi- 
mam Advocationem, it is in Law bur the 2d only, and yet the Grant is good enough; but by the Opi- 
rion of the other Juſtices it was adjudged for the Detendant, Cro. E. 790. 491. pl. 33. Mich. 42 & 43 
Elie, C. B. Williams v. the Biſhop of Lincoln. 


6. During an Avoidance the Patron granted Primam & proximam Nomi- Jenk. 236. 
nationem Pr ſentationem & Inſtitutionem, cum primo & proxim” vacaverit. pl. 13. S. P. 


It was held by Fitz herbert and Shelly, that the Grantee ſhall not have | bob" op 


the Preſentation to this Avoidance, but to the next he ſhall. ' D. 26. a. the Patron 
pl. 165. Hill. 28 H. 8. Anon. granted Pri- 
| mam & pro- 
ximam Præſentationem & Advocarionem Eccleſiæ de C. & Jus præſentandi ad eandem jam vacantem, ita 
uod licebit eidem the Grantee ad eandem Eccleſiam idoneam perſonam &c. hac unica vice tantum 
vreſentare &c. Harper, Weſton, and Dyer held the Grant of the preſent Avoidance void, becauſe ir 
wa mere perſonal Thing annex'd to the Perſon of him who was Patron in Expectancy ad rempus Va- 
cerionis ; and likewiſe a Thing in Action, and in Effect the Fruit and Execution of the Advowſon, and 
rot any Advowſon, and yet the Executors ſhall have it by Privity of the Law; and to this Opinion Cat- 
ivnc Ch. J. and Carus, and Southcote J. agreed ; bur Welſhe, Saunders Ch. B. and W hiddon 1. e Contra; 
bur all agreed that the Queen may make ſuch Grant, tho' it be a Thing in Action. D. 282, b. 283. a. pl. 
28. 29. fach. 11 Eliz. Anon. S. P. and held rhat when the Church is void, it is not grantable bur 
i» a Choſe en Action. Quere. And.15. pl.32, Agard v. the Biſhop of Peterburgh; and ſays that the 
like Caſe was adjudged Trin. 10 Eliz, in Caſe of Stephens v. Diſley.—— Mo. 89. pl. 222. Trin. 10 Eliz. 
Stephens v. Clerk & Diſley, adjudged againſt the Plaintiff. S. C. cited Bendl. 193. in Marg. pl. 
239 ſays the Opinion of Weſton was, that the Words (jam Vacantem) were only to ſhew what Church 
was intended, and that Dyer held that thoſe Words were void Cor Surpluſage.] 


7. In a Quare Impedit the Plaintiff declared upon a Grant of the next Cro. E. 163. 
Avoidance ; and upon demanding Oyer of the Deed, the Plaintiff ſhew'd 2 8 s 
to the Plaintiff *s Father a Letter written by the Patron, that he had given dingy 
his Son, the Plaintiff, the next Avoidance. Adjudged that the Grant was and ruled 
not good without a Deed. Owen 47. Mich. 31 & 32 Eliz, Cripps v. clearly with- 
Archbiſhop of Canterbury. 8 0 * out Argu- 

D 213. | ment. 

8. The Dean and Chapter of H. granted the next Preſentation of a S. C. cited 
Church zo B. B. and the Gueftion was, whether this was a good Grant to 5 Rep. 15. 
bind the Succeſſor by the Statute 13 Eliz. Ard Walmtley and Owen held do 

. | f wg judged that 
that it was not; for tho? it was not a Thing of which any Profit might Grant of a 
be made, nor any Rent reſerved, yer it is an Heredicamenr, ag next Avoi- 
the 
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dun ce of a the Statute intends that no Grant ſhall be made; but Anderſon Ch. J. 
2 by e contra: For tiie Statute intends not to reſtrain them, but for ſuch 
= Chapier 'Fnings u hich are tor Profit; and by reaſon thereof Prejudice may ac- 
was wit! in Crue to the Succetfor, which cannot be in this Caſe. Beamond J. was 
the Purview abſent; & adjornatur. Cro. Eliz. 440. pl. 2 Mich. 37 & 38 Eliz. C. B. 
of this Act Dean and Chapter ot Hereford v. Ballard. | 
9. Leſſce of a Rector) for 15 Years, to which the Advowſon of a Vicarage 
was appendant, granted the next Preſentation to the Vicarage to B. if 11 
[ould happen to be void during the ſaid Term of Nears then in Eſſe, and 
died; his Adminiſtrator ſurrender'd the Term to another, who accepted it. 
Reſolved, that tho' it was upon expreſs Limitation of the Vicarage's be- 
coming void during the Term, and not during the Years, yet the Grant 
ot the next Preſentation was good, becauſe the Grantor ſhall not dero- 
gate from his own Grant, and therefore the Term, in ſome Ref] 
thall be taken to continue tor the Benefit of the Grantee. 8 Rep. 144. 
Trin. 8 Jac. Davenport's Caſe, * 
Jenk. 301. 10. A, was ſeiſed of an Advowſon, and the Church being then full, 
pl. 69.5. CO. granted Quod ipſe ad dictam Eccleſiam Clericum ſuum præſentare poſſit 
accordingly. Oandocu que & Quomodocunque Eccleſia vacare contigerit pro unica vice tan- 
tum; ac iuſuper voluit & conceſſit, that this Grant ſhould remain in Force 
Oniouſque Clericum &c. ſhall be admitted &c. by his Preſentment, he muſt 
preſent upon the very next Avoidance, which, if he neglects, he hath 
loſt the Benefit of his Grant; and judgment affirm'd in Error. Bulſt. 
26. Trin. 8 Jac. Starkey v. Poole. 
Brownl. 165. II. Zenant in Tail of an Advowſon, and his Son and Heir joined in a 
Wivel v. the Grant of the next Preſentation. The Tenant in Tail died. Adjudged that 
8 the Grant was utterly void as to the Son and Heir, becauſe he had no- 
Paſch. 12, thing in the Advowlon, neither in Poſſeſſion nor Right, nor in actual 
adjudg'd ac- Poſſibility, at the Time that he joined with his Father in the Grant. 
cordingly. Hob. 45. pl. 48. Sir Marmaduke Wivill's Caſe. | 

12. An Iacumbent of a Church purchaſed the Advowſon in Fee, and de- 
viſed that his Executor ſhould preſent to it after his Death; and then, by 
the ſame Will, he deviſed the Inheritance in Fee to another. The Queſtion 
was, whether this was a good Deviſe of the next Avoidance, becauſe 
inſtantly, upon the Death oft the Incumbent, when this Will ſhould rake 

_ Effect, the Church would be void, and fo a Thing in Action, and not 
deviſable; bur adjudged that ir is good, according to the Intention of 
the Teſtator expreſs'd in his Will. Cro. J. 371. pl. 5. Paſch. 13 Jac. 
B. R. Pynchyn v. Harris. 

13. 12 Ann. Stat. 2. cap. 12. Whereas ſome of the Clergy have pro- 
cured Preferments tor themſelves by buying Eccleſiaſtical Fei and 
others have been thereby diſcouraged; Be it therefore Enacted by the 
Authority aforeſaid, That * any Perſon, from and after 29 Sept. 1714, 
ſpall or do for — Sum of Money, Reward, Gift, Profit, or Advantage, 
directly or indirect iy, or for or by reaſon of any Promiſe, Reward, Gift, Pro- 
fit, or Benefit whatſoever, directly or indireftly, in his own Name, or in the 
Name of any other Perſon or Perſons, take, procure, or accept the next Avoi- 
dance of or Preſentation to any Benefice with Cure of Souls, Dignity, Pre- 
bend, or Living Eccleſiaſtical, and ſhall be preſented or collated thereupon, 
that then every ſuch Preſentation or Collation, and every Admiſſion, Inſtitu- 
tion, Inveſtiture, and Induction upon the ſame, ſhall be utterly void, fruſtrate 
and of no Effect in Law, and ſuch Agreement ſhall be deemed and taken to 
be a Simoniacal Contract; and in ſuch Caſe the Queen may preſent; and 
ſuch Perſon diſabled to enjoy the ſame, and to be ſubject to the Eccle- 
ſiaſtical Laws, as if ſuch Agreement had been during a Vacancy. 


(C) Demanded 


1 — a r 


Age. 


(C) Advowſon. Demanded by what Writ. 


1. DRæcipe quod reddot lies oF ah Advowſon. Thel. Dig. 67. lib. 8. See Tit. Præ- 
cap. 5. 8. 6. cites Mich. 34 E. 1. Brief 855. cy 
reddat, pl. 

contra, and the Notes there. A Men ſhall not have other Przcipe quod reddat of an 4 

than Writ of Right of 2dvowſon ; for a Man ſhall zot have Fermedon of an Advowſon. Thel. Dig. 67. 

lib 8. cap. J. S. 7. cites Mich. 4 E. 3 162. and ſays ſee Brooke Przcipe quod reddat, 10 & 17. and that 

ſo it was athrn''d by Hank Hill 14 Hf. 4 33. of an Advowſon in Groſs; but ſeveral Fines were levied 

of Advowlons, and cites the Regiſter 165. 


2. But it ought to be of the Advowſon of ſome Church, or of the 4th 
Part of the Tithes of ſome Church as the leaſt &c. Thel. Dig. 69. lib. 8. 
cap. 5. S. 6. cites Mich. 18 E. 2. Briet 825. where Writ brought De Ad- 
vocatione decimarum units carucate terre cum Pertinentiis was abated, 
and ſays ſee the Regiſter, Fol. 29. 
3. It was faid that a Man ſhall have Scire Facias of an Advowſon, and Scire Facias 
alſo a C:ſſavit. Thel. Dig. 67. lib. 8. cap. 5. S. 8. cites Paſch. 43 E. ot an Ad. 


vow ſon out 
3. 15. of a Fine, 
was granted. 
Thel Dig. 67. lib. g. cap. 5 S. 9. cites Paſch. 13 E. 3. Scire Facias 118. And out of Fines and other 
Pecords cttentimes in the Titles of Quare Impedit, and Scire Facias of Fitzh. 
It rit of Paxver was maintained of an Advowſon. Thel. Dig. 67. lib. 8. cap. 5. S. 9. cites Trin. 7 E. 3. 
-25, and Paſch. 13 E. 2. Dower 161. 163, Hill. 17 E. 2. 


2. Ir was ſaid by Kirton, that Tenant for Life ſhall have Quad ei de- 
e Of an Advowion, and that Writ ot Warrantia Charte lies of an 
\dvowſon, Thel. Dig. 69. lib. 8. cap. 5. S. 8. cites Mich. 43 E. 3. 25. 
\nd ſays fee 1rin. 5 H. J. 37. of the Ceſſavit, and Formedon and Ceſſa- 
vi: was maintained of an Advowſon, Hill. 22 E. 3. Ceſſavit 46, and 
Paich. 32 E. 3. Ceflavirt 24. 


Age. 


(A) In what Actions merely, without Plea, the Parol 
ſhall demur. 


I, * a Formedon in Deſcender the Parol ſhall not demur for the gut in - 
Non-age of the Demandant, unleſs ſomething be pleaded to Formedon 

which he cannot be Party to try it during his Nv 17 E. 3. 59. 4 n 

Age 8. 18 E. 3. Age 11. Co. 6. Markall 4. b. 13 E. 3. Age 96. ad- brought by 


judged, becaule this is a Mrit of Poſſeſſion. * 2 E. 3. 59. b. $0 Lahore if 
| | k eo ment 
of bis Anceſtor be pleaded in Bar ct Ii arranty and Aſſets, or a collateral Warranty without Aſſets, this 


Caſe is not within this Stature for two Cauſes, 1 That is an: Ation Aunceſtrel droiturel, for nothing de- 


2 — 


ſcended but a Right, and therefore had not any Freehold and Inheritance at the Time of his Death 
and therefore out of the Letter and meaning ot this Act 2, The Formedon in the Deſcender f. * 
Nature of his Writ of Right; for the Iſſue in Tail can have no Writ of an higher Nature, and therefore 
not within the Statute of Glouc. for ſecing that gt gave the Infant a Trial during his Minority, it gave 
it him in ſuch Ations as be might be forecleſed of his Right but tho' he were barred in any of the ſaid Ac. 
tions during his Minority, he might at Hs full Age have Recourſe to his Writ of an higher Nature, ſo as he 
ſhould nor be remedileſs, or any final Judgment given againſt him during his Infancy. 2 Iuſt. 291. 


* See (D) pl 1. S. G 


S.P. becau'© 2, In a Formedon in Reverter brought by the Heir of the Donor, 


=; 22 the arol ſhall demur for the Non age of the Oemandant, becauſe he 


f the Seifin DEMANDED a Fee, and this is a W ric of Right. 18 E. 3. Age 11. ad⸗ 
of his An. judged. Co. 6. Markall. 3 48 E. 3. 33. b. D. 3. 4 Mar. 137. 24 
war Po 12 E. 2. Age 145. adjudged, 

ere nc 
ought to allege the Eſplees in the Donor. 6 Rep. 3. b. and ſays that with this agrees 18 E. 3, Age 11 


and 12 E. 2. Age 145 
* Per Dyer in Baſſet's Caſe. 


But in For- z. [So] in a Formedon in the Remainder ot a Remainder tailed tg 
medon in his Anceitor, the j2aroi ſhall demur for the Non⸗age of the De- 


Remainder, 


tho he ge. WIANDant, 3 E. 3. Itinere Nottingham, Age 72. adjudged, 


mands Fee- 
ſimple, yet becauſe his Anceſtor, whoſe Heir he is, never had Seiſin, nor took any Eſplees, (ſo that in 
ſuch Caſe he ſhall allege Efplees only in that particular Tenant that had the Eſtate, on which the Re- 
mainder depended) therefore the Tenant ( without Plea) cannot pray that the Parol demur, the Remain- 
der not having been in Poſſeſſion of any of his Ancettors, and the Demandant himſelf was the firſt in 
whom it vetted. 6 Rep. 3. b. 4. a, in Markhal's Cafe, ſays this was the true Reaſon of the Judgment 
in the Caſe of Sands v. Bray. | 

The chief Reaſou that the Parol ſhall not demur in Formedon in Remainder, js, becauſe it is in a Suit 
to recover Seiſin and Poſſeſſion to him, here none of his Anceſtors, <-hoſe Heir he is, had it before him. D. 138, 
pl. 28. Hill. 3 & 4 P. & M. in bafſet's Caſe. : 

In a Formedon in Remainder brought by an Infant, of a Remainder limited to his Father and bis Heirs, 
(whoſe Heir he is) the Tenant, without any Plea pleaded, pray'd that the Parol might demur; but after 

reat Deliberation the ſame was not allowed; for the granting the Parol to demur for Non-age of the 

— is in his (the Infant's) Favour, and here it would be to his Prejudice, when upon the Death 
of his Anceſtor the Land deſcends to him, to keep him out of the Poſſeſſion thereof till his full Age. 
6 Rep. 3. Paſch, 35 Eliz. C. B. Markal's Cale. 


See 1 4. In a Sur Cui in Vita the arol ſhall demur for the Non-age of 
2 E. 3. 36. the Demandant without any Jlea pleaded. 2 E. 3. 63. adpuoged. 


a, pl. 33. | 
* 'This is miſprinted, there not being ſo many Pages. 


See (D) pl. 5. In a Writ of Warranty of Charters brought by an Infanr the Pa⸗ 


7.5. Cute rol ſhall not deimur for his Non age, tho the Yarranty was made 


denies the to his Anceſtor. Temp. E. 1. Age 129. 


Deed, the 
Parol ſhall demur. 


The Heir 6. In a Writ of Right of Ward the Parol ſhall not demur for the 


ſhall * Nonage of the Oemandant, tho” it be a Mrit of Right. Tempore 


but the Lord E. I. Age 128. aDJUTgeD. 
ſhall recover 
againſt him by the Statute of Marlebridge, cap. 6. 2 Inft. 112. cites 18 E. 3 Covenant ;. 


S. C. cited 6 7. In a Writ of Right of Poſſeſſion of the Demandant Himſelf, the 
Rep. 3 ..1;12arol ſhall not demnr for the JJon-age of the Demandant, becaule 


in Mar he | 
Caſe, _—— it is brought of his own oſſeſſion. 41 E. 3. Age 38. adjudged. 
Entry ſur | 
Diſſeiſin by an Infant of his own Seiſin, the Tenant pleaded a Feoffment of N. the Anceſtor of the Infant Plain- 
tiff whoſe Heir be is, with Warranty, and prayed that the Parol demur for the Non-age of the Plaintiff ; 
and per Littleton, the Parol ſhall not demur; for the Action is of the proper Seiſin of the Demandant, and 
not as Heir, and this is at Common Law, and not within the Stat. of Glouceſter, which pon of 
238, rits 


Age. 133 


Wrirs of Aiel, Beſail, and of Coſinage, nor in Weſtm. 1. which ſpeaks of the Heir of the Diſſciſce 
or Diſſeiſor. Quere, Br. Age, pl. 67. cites 12 E. 4. 17. 


= 


g. The Court ex officio pur the Parol without Day without Plea or Pray- 
er ot any, 2 the Demandanc was an Infant. Br. Age, pl. 11. cites 
E. 3. Ir. Bed. | 
: 9. 10 Formedon in Deſcender in which the Demandant ſhall ot re- 
cover the mere Right, but a limited Eftate per Formam Doni of the Seiſin of 
the Donee, the Parol thall not demur by the Prayer of the Tenant, but 
he thall be anſwer'd within Age, unleſs any thing be pleaded againſt 
him to which he cannot be Party to try within Age. 6 Rep. 4. b. in 
Markal's Cafe, and ſays, that with this agrees 8 E. 3. 9. 12 E. 4. 17. 
34 H. 6. 3. 40 E. 3. 42 E. 3. 13. E. 3. Formedon 96. 3 E. 2. ibid. 133. 
10. But in Aſſiſe and Aſſiſe of Mortdanceſtor brought by Infant, there 
pecauſe there is a Jury the firſt Day, and the Jury ſhall inquire of the 
Circumſtances, the Parol upon any Plea pleaded ſhall not demur. 6 Rep. 
4. b. cites 8 E. 3. 36. | 
11. Where the Parol ought to demur for the 14 of the Infant, 
the Court ought to award that it ſhall demur, h the Tenant would an- 
ſwer. 6 Rep. 5. in Markal's Caſe, cites 8 E. 3. 10. | 
12. It an Infant aliens within Age, and dies within Age, and his Heir See S. P. ad- 
Heir brings a Dum fuit infra Mtatem, che Tenant may pray that the Pa- — _ 
rol demur, and yet the Action did not deſcend . tor it lies not for him Mit 185 
who alien d, becauſe he died within Age, and the Writ ſays Dum fuit P. & M. in 
Atatem. 6 Rep. 4. a. in Markal's Caſe [by the Reporter, as it ſeems.] Caſe of An- 


derſon v. 


13. Hy if the Heir brings Writ of Mau Compos Mentis, the Tenant may Ward. 
pray that the Parol demur, and yet a naked Kight, and no Action, de- 
ſcends. 6 Rep 4. a. in Markal's Cafe, by the Reporter, as it ſeems. 

14. It Infant has a Seignyzory by Deſcent, and the Tenant ceaſes or diſ- 6 Rep 3. b. 
claims in Avowry made of his own Sei/in, or it he is Baſtard, or Attaint S. F. accord- 


of Felony, or dies without Heir, he thall have Ceſfavit, Right upon Diſ- V Dye 
claimer, and Wrir of Eſcheat to demand the Land in lieu of the Ser- Caſe, obiter, 


vices ; and the Parol thall not demur, becauſe no Right anceſtrel de- 
ſcends to him for the Land, and it is bur reaſon that he have the Servi- 
ces paid to him, or the Land in Recompence &c. D. 137. b. pl. 25. 
Hill. 3& 4 P. & M. in Baller's Cale. | 

15. In Sci. fa. to execute a Fine, limiting a Remainder to the Plaintiffs Dal. 31. pl. 
Crandmother, whoſe Heir &c. The Plaintiff appeared by Guardian, being 4 -am 
within Age, and therefore the Delendant pray'd that the Parol thould SC oa 
demur, but was ordered to anſwer over, becauſe he did not plead the Dyer and 


Deed of his Anceſtor, And. 24. pl. 52. Paſch. 4 Eliz. Sands v. Bray. , how” 
| eld, thar 
the Parol ſhould nor demur for Non-2ge of the Demandant, but where he demands of the Seiſin of 


his Anceſtor, as in Writ of Aiel, Coſinage, or Entry fur Diſſeiſin, whereas here ir appears that no 
Poſſeſſion c ver was in the Demandant's Anceſtor; beſides, he demands not any Land, bur only the 
Exccution of a Fine, whereas the Parol ſhall demur in no Caſe but where Land is demanded; and De- 
fendant wes awarded to anſwer. Ke!w, 204. b pl. 5. S. C. in totidem Verbis D. 210. b. pl. 
26. S. C. but S. P. does not appear. — . 215. b pl: 53. S. C. but S. P. does not appear. Mo. 
16. pl. 59. Anon. but ſeems to be S. C and S. P. accordingly, tho* the Infant had the Remainder by 
Defbent: and tho' the particular Eſtate was determined in the Time of the Infant's Father; but that 
if the Defendant had pleaded the Deed of the Anceſtor of the Infant in Bar, the Parol ſhould demur. 
Bendl. 121. pl. 152. S. C. that the Sci. fa. was brought by the Remainder-man in Fee of a Re- 
mainder in Tail to his Grandmother, ſo that the Plaintiff is in a Manner a Purchaſor; For the Eſtate 
Tail on which this Remainder depended was determined in the Time of the Plaintiff's Father, and not 
before, and the Defendant not pleading any Warranty of the Plaintiff's Anceſtor with Aſſets, he was 
ordered to anſwer over. Mo. 35. pl. 114. S. C in the ſame Words with Dal. 37 pl. 4.--—— 
6 Rep. 3 a. b. cites S. C. as adjudg'd eccoodingly after ſeveral Arguments and great Deliberation, and 
thatthe Record of the 2 was ſhewn. And for the better apprehending the true Reaſon of this 
Judgment, the Rules of the Common Law are firſt to be obſerved, and then the Alterations made by 
Statute. And as to the firſt, everv Rea! Action is either Poſſeſſory, viz. of his own Seifin or Poſſeſſion, 
or /nceſtrel, viz, of rhe Seiſin or Poſſeſſion of his Anceſtor, And generally in all Real Actions poſ- 
icflury, tho' he has the Land by Deſcent, ad the Tenant pleads the Deed of bis Anceſtor vith Warranty, 
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124 Age. 


the Parol ſhall rot demur for his Non- age; For the Law preſumes the granting it where the Demand. 
ant is an Intant, is tor his Benefit, leaſt for want of knowing his Eflate, and the Truth of the Matter 
he may be pie udiced in his Right deſcended ro him from his Anceſtor. But when the Anceſtor gies 
leiſed, and the Land deicends, and he takes the Profits, it will be prejudicial to the Infant to loſe his 
Poſſeſſion, and be kept out till his full Age. But when a Naked Right only deſcends, he is at no 
ſuch Prejudice. 


Tr is not call- 16. Actions Anceſtrel are of two Sorts, viz. one is called Anceſtre] 
e Droiturel, becauſe nothing deſcends from the Anceſtor but a naked 
rope devine” Right ; and the other 1s called Anceftrel Poſſeſſory, becauſe the Anceſ. 


becauſe the tor died ſeiſed in Poſſeſſion, and the fame Land deſcended. 6 Rep, 3. 


atom * b. Paſch. 35 Eliz. in Markhal's Caſe obiter. . 
cends, but i 
. the Right deſcends from the Anceſtor, for which Action of the Seiſin of the Anceſtor is given 


to the Heir. 6 Rep. 4. a. in 8. C. —— And therefore if an Infant aliens within Age, and dies within 
Age, and his Heir brings a Writ of Dum fuit infra Atatem, the Tenant may pray that the Parol de- 
mur, and yet the Action does not deicend; tor it does not lie for the Alienor, becauſe he died within 
Age, and the Writ was Dum fuit infra Atatem. So if the Heir within Age brings Writ of Nox Com- 
pos Alentrs, the Tenant way pray that the Parol demur, and yet a Naked Right, and no Action de- 
ſcends. 6 Rep. 4. a. fa Markhal's Caſe, 


17. As if Infant brings a Writ of Right as Heir to his Anceſtor, and 
lays the Hſplees in his Anceſtor, the Tenant (without any Plea) may pray 
that the Parol demur. 6 Rep. 3. b. in Markhal's Caſe obiter. 

18. In all Caſes when a naked Right in Fee ample deſcends from any 
Ancflor (who was once in Poſſeſſion) to an Infant, there in any Action 
Anceſirel brought by him, the Tenant without any Plea pleaded may 
pray that the Parol may demur, 6 Rep. 3. b. Paſch. 35 Eliz. C. B. in 
Markhal's Caſe. a 


(A. 2) Age. By Statute of Glouceſter. 


* In Mort- 1. Stat. Glouceſter, ] F a Child within Age be holden from his Heritage af- 


—_ 6 E. 1. cap. 2. ter the Death of * his Father, Couſin, Grandfather, 
2 * or Great Grandfather, whereby he is driven to his Writ, 


a Releaſe of 
his Uncle <vith Warranty «cas pleaded in Bar, ard prayed that the Parol demur, and the other ſaid that 


this Statute is, that in Favour of an Infant the Inqueſt ſhall be taken immediately, and it was an- 
ſwered, that the Statute is in Writs of Aiel, Beſaile, and Coſinage only. But note, that * Statute 
is, that if an Infant be held out of his Heritage after the Death of his Father, Grandfather, or Great 
Grandfather &c. Quod Nota. Br. Parol Demur, pl. 15. cites 8 Aſſ. 12. | 

Some MS. of this Chapter before Printing came to us omitted theſe Words (his Father) which be 
ing ſhewed to the Judges in 8 E. 3. they were of Opinion that a Writ of Mortdanceftor was not with- 
in this Law, and Fleta following that Error rehearſing this Chapter, ſaith, Apud Gloc? proviſum fu- 
it, ſi Heres infra Ætatem petat ſeiſinam Conſanguinei, Avi ſui, vel proavi, & excipitur contra eum 
&c. omitting Patris ſui; but in the Print the former Error is amended, and accords with our later 
Books. 2 Inſt. 290. 

And it is not to be thought, that the Wiſdom of the Parliament would provide for the Seiſins of 
them that were ſo far remote, as in the Writ of Beſail and Coſinage, and leaves unprovided the Seiſin 
that was in the Father, the next Anceſtor of all &c. 2 Inſt. 290. | 

By the Words (after the Death of his Father) is neceſſarily implied the Aſſiſe of Mortdanceſtor, and 
the Caſe of the Fathes is here put for an Example, for it extends to the Caſes of the Mother, Brother, Siſ- 
ter, Uncle, or Aunt, N wag or Niece, after the dying ſciſed, of all which Perſons a Writ of Mortdan- 
ceſtor does lie, for all the ſaid Caſes are in equal Miſchief with the Caſe of the Father, and therefore 
are within the ſame Remedy. 2 Inſt. 291. 

At Common Law in Writs of Right, Entry ſur Diſſeiſin, Formedon in Reverter and Deſcender, Dum fuit 
infra Ætatem, and Non Compos Meniis, and all ether Actions Real founded on a Right deſcended to an Heir 
within Age in <which Seiſin and Eſplees ought to be laid in the Anceſtor hoſe Heir c. the Tenant by Ex- 
ception to the Perſon of the Demandant fo being within Age, ſhall ſtay the Parol until &c without 
any Plea pleaded in Bar; but the Writ ought not to abate as the Stat. Weſtm. I. cap. 46. ſuppoſes; 


and therefore Bracton lib, 5. ſays, that Minor ante tempus agere non poteſt infra Ætatem, 2 1 
auſa 


” 1 Age. | 135 


Cauſa Proprietatis, nec etiam convenire, ſed differetur uſque ZEratem, ſed non cadet Breve. Per Dyer. 
D. 137.4. pl 22, 23. Bill. 3 & 4 P. & NM. in Baſſer's Caſe. 

But at the Commun Law it Icems, that in Act ions Arceſtrel poſſeſſory, as Aiel, Beſail, and Coſinage found- 
ed ou a Dying ſeiſed of the Anceſtor where Le needs not lay any Ejplees, there the Tenant cannot prav that 
the Paro! mall demur for Nonage of the D. Mandant, without pleading a Feottment or other Thing 
to u hich the Demandart by rea on of the Teuderneſs of his Age cannot join Iflue, nor ſhall the Cin 
cumftances of Things which would avoid the Decd be inquired by the Jury, as it ſhould be in Ale 0: 
Nove! Diſſeiſin or Mortdance!tor ; ard therefore the Parol fhall demur which is not remedied now 


by the Statute, ald the Inqueſt ſhall be taken as of another Man of full Age. D. 13-.a. db 25. 
Hill. 3 & 4 P. & M. in Batiet's Cale. | | . 


Note, that it was ſaid for Law in a Formedon, ard not denied, that Formedon in Reverter Dum fuit inf r. 
Atatem, Dum non f uit Com pos Mentis, Cui in Vita, Ingreſſu in Caſu P roviſo, & in Cnſimili Caſu, and all ot her 


It rits of Poſſeſſion are aided by this Statute, that it the Demandant be within Age, and a Feoffment of the An 


le tor & c. 15 plended, they ſhall proceed as if the Demandant was of full Age, and yet the Statute docs not 
jpeak but ot Actions taken after the Death of the Father or Grandtat er, and therefore Equity &c. 
lr. Age, pl. 5. cites 34 H. 6. 3.— Br. Parol Demur, pl. 4. cites S. C. accordingly; but Brooke ſays 
Ouzre Legem inde ; for it ſeems that no Action can be taken by the Equity but thoſe where the Anceſtor 
ded ſeiſed. 2 Inſt. 291. ſays, that thoſe Actions, and all Actions of Ilke Nature, are neither with. 
in the Miſchief, nor withia the Letter or Meaning of this Act, for that none of them are Actions An- 
ceſtrel Poſſeſſory as has been ſaid. 2 Inſt. 291. ' 

In Fermedon in Deſcencer brought by an Infant, it is no Plea to ſay that the Demand is <vitl, 
and pray that the Patrol might demur ; but it he pleads M. arranty of the Anceſtor <vith Aſſets, 
that the Parol dewur, there it ſhall demur; for he cannot try a Deed nor Aſſets of bis Anceſtor 
Ibid. Br. Age, pl. 44. cites 18 E. 4. 23. S. P. for in Writs of Right (as this Writ is) theſe 
are at Cimzmon Law. and out of the Caſe of the Statute ; for this Statute does not give Remedy but in Writs 
of Aiel, Beſall, or Coſinage, viz. Writs in Poſſeſſion, that there the Circumſtances ſhall be inquired, contra in 
Writs of Right, as here. . 

Before the making this Act, albeit the Anceſtor died ſeiſed, ſo as a Freehold in Law <as caſt nhon the 
Lieir, yer it an Eftranger abated, the Tenant in a Mortdanceſtor, Aiel, Beſail, or Coſinage, might 
ſave ſhewn that the Deinandant was within Age, and have prayed that the Paro might demur until the 
Age of the Heir, as he may do when the Action is Anceſtrel Droiturcl, that is, when the Anceftor has 
R Right only, and no Polleſhon, that is, no Freehold and Inheritance at his Death, ſo as no Freehold 
nd Inheritance deſcend to the Heir, but a bare Right, and no Poſſeſſion; and ſo note a Diverſity be- 
tween an ien Anceſtiel Droiturel, and an Action Anceſtrel Peſſory. But at the Common Law, if in a 
Moridanceſtor, Aicl, Befail, or Coſinage, the Tenant pleaded a Feoffment, or a Releaſe from a collateral 
Anceſtor <vith Warranty in Bar &c. there Jeſt the Intant for want of Intelligence might receive Preju- 
dice by Trial thereot durivg his Infancy, the Law in his Favour at the firſt gave him the Benefit of 
his Age, which wv hen it was uſed for Delay to his Prejudice, this Act was made for his Relief therein. 
2 Init. 291. | 


in Age, 
and prays 
Within A Te. 


And his Adverſary cometh into Court, and for his Anſwer allegeth a Feoff«. A Feoffment 
meat, or pleadeth ſume other thing * whereby the Fuſtices award an Inqueſt ith War- 
there, + whereas the full Inqueſt was deferr'd to the full Age of the Infant, 4 2 = 
are the Inqueſt fall paſs as well as if he were of full Age. er is n 
| 8 ar to the 
Aſſiſe, nd no Par in the Aſliſe of Hortdanceſtor; and therefore this is to be intended of a Feofment of a 
collateral Auceſior with Warranty, er a Releaſe with Warranty from ſuch an Anceſtor, oy ſuch other 1Mat- 
ter, «:lereurto ile Infant, curing his Minority could not anſwer, as hath been ſaid at the Common Laco; 
Ard the Rule of Glanvile is good, Gencraliter verum eſt, quod de nullo placito tencetur reſpondere ls, 
qui infra ætatem eſt, per quod poſht exhæredari; nec ipſt minori ſuper Recto gy ge donec Plenam 
lavuertt ætatem; And fo is that of Bracton, Quod minor ante tempus &c. 2 Inſt. 291, 292, 

* This Error coutinueth ſtill in the Print; the Words of the Record are (whereby the Juſtices 
atvard the Age) and inſtead of the Age, the Print is ( [nqueſt) which is Oppoſitum in SubjeCto, for in 
the Writ of Aiel, heſaiel, and Cofinage, there could be no Inqueſt awarded before an Iflue joined; 
neither could any Inqueſt in thoſe Writs inquire of Circumſtances (as in the Aſſiſe of Morrdanceftor, 
or Ate) but of the Iſſue join'd only; and this alſo may well be collected by our Books. 2 InÞ, 
290; eg 

i Theſe Words (whereas the full Inqueſt was deferr'd to the full Age of the Infant) are to be re- 
ferr'd to the 5 only; becauſe in that Writ there appeareth a Jury the firſt Day, as in the A 
liſe of Novel Diſſeiſin; bur ſo it is not in the Aiel, Beſaiel, or Coſinage, unleſs you will take Inqueſt 
tor Trial, and the Senſe is where Trial is delayed until the Age of the Infant, and then it may bave Retc- 
rexce to all the Writs named in this Chapter. So as now ſuch pleading Trials and Proceedings, ſhall be 
in theſe four Actions as if the Plaintiff were of full Age. 2 Inſt. 291, 292. ; 


* 


(A. 3) By 


(A. 3) Age. By Statute of Weſtminſter 1. 


The Miſchief 3 E. 1 Stat. Weſtm. 1 F any from henceforth purchaſe a Writ of Novel Dif. 


before this 
Act was, I. cap 47. ein, 
that if a Man had been diſſeiſed, and either the Diſſeiſee or Diſſeiſor had died, their Heir being within Age 
in a Writ of Entry Sur Diſſeiſin brought by the Heir of the Diſſeiſee, being within Age, or by the 
Difleiſee or his Heir agairſt the Heir of the Diſleiſor, being within Age, the Parol had demurr'd un- 
til the ful] Age of the Heir reſpectively, which was a great Delay, and is remedied on both Parts by 
this Act. 2 Inſt. 257. 

This Statute is to be taken ſtrict iy. 6 Rep. 5. a, in Markal's Caſe. 


DIE 70 "TY And he againſt whom the Writ was brought as principal Diſſeiſor dieth be. 
chaſed z Pore the Aſſiſe be paſſed, 

Writ of A ſe of Novel Diſſeiſin, yet the Heir or Heirs of the Diſſeiſor are within this Statute ; for 
ſeeing in this Caſe here pur by the Makers of this Law, true it is, that notwithſtanding the Purchaſe of 
the Writ of Entre ſur diſſciſin brought by the Diſſeiſee againſt the Heir of the Diſſeiſor, the Heir 
ſhould have had his Age to the great Delay of the Demandant, this is ſhewed for a Miſchief in this 


particular Caſe, to perſwade that the Law might be general, tho no Writ was brought as by the Body 
of the Act apprareth. 2 Inft. 257. 


This 2 Then the Plaintiff fpall have his Writ of Entry upon Diſſei/in againſt the 
N of Heir or Heirs ꝙ the Diſſe, or or Diſſeiſors (of what Age ſcever they be. 
Entry in the Per, and not in the Poſt, for the Words of the Statute be (Sur le Heir le Diſſeiſor) which 
is a Writ of Entry ia the Per, and therefore if the Heir of the Dilſeiſor make a Feoffment in Fee, and the 
Feoffee dieth, Lis Heir uli in Age, in a Writ of Entry againſt the Heir, he ſhall have his Age, for this 
Act extends tut to the Heir of the Dilleiſer, who ſitteth in his Father's Seat, and cometh is the Land 
without Conſideration 3 but otker<iſe it 1s of him that purchaſeth the Land of the Flerr, for he and his 
Heirs are out of the Letter and Meaning of this Act; the ſame Law is of the Vouchee and Priee in Aid 
within Age 2 Init 257. 

If the Feme, Heir of the Dilſeiſor, taketh Fusband, and hath Iſſue within Age and dieth, the Diſſeiſee 
brings a Writ of Entry againſt the Tent by the Curteſie, and he prays in Aid of ber within Age, he ſhall 
have his Age; for this is a Writ of Zntry in the Poſt being brougnt againſt the Tenant by the Curteſy, 
and ſo out of the Statute. 2 Inft. 257. | 

If there be two Brothers and a Siſter, the elder Pr.ther diſſeiſeth ene and dieth, and the Land deſcendeth 
to his Bretſer, ard lic eriers and cicth ſeiſed, ard the Land detcendeth to the Sifter c iti in Age; in a Writ 
of Entry by the Diſſciſce againſt the Sifler, ſhe ſhall be ouſted of ber ge by this Statute, wherein 
three things are to he obſerved. 1. That the Alediate Heir on the Part of the Diſeiſer is within 
the Statute. 2 Thar rho' the Siſter is to make herſelf Sifer aro Feir to the younger Bro- 
ther, and not to be Diſſciſor, for that her younger Erother enter'd, yet is ſe Heir within the Meanins 
of this Statute to the Diſeiſer, and therefore to be ouſted of her Age. 3. Thata Writ of Entry in the Per 
& Cui in this ſpecial Caſe is within this Act. 2 Inſt. 257, 25S. 

Special Heirs, as in Gavelkind, Berous b Lug liſb, and the Siſter of the <chole Blood are on both Sides within 
the Statute ; for tho" they be not Heirs by the Common Law, yet are they Heirs within the Intention 
of this Law, which is to be taken benignly, being made for Expedition ot Juſtice, and to ouſt De- 
lay. 2 Inft. 258. 


Writ of En- In the ſame wiſe the Heir or Heirs of the Diſſeiſce ſhall have their Writs 
zry ſur Difſei- of Entry againſt the Diſſeiſors, or their Heirs, of what Age ſoever they be, if 


wes 1 , peradventure the Diſſeiſee die before that he hath purchaſed his Writ. 


the Tenant 

diſſeiſed the Couſin of the Plaintiff, and made himſelf Heir of J. Son of P. Son of B. Brother to him <uho cu 
diſſeiſed. The Tenant pleaded that rhe Demandant is within Age, and pray'd that the Parol demur; 
for the Statute is intended Son and Heir, that by his Nonage the Parol ſhall not demur, and this De- 
mandant is Coufin and Heir, therefore out of the Statute; and alſo J. and P. who ſurvived the Piſſeiſee 
were of full Age, to whom this Action was given; Judgment per Stone, The Statute is general, where 
the Heir of the Diſſeiſee brings the Action againſt him a does the Wrong, that the Parol ſhall not demur 
for his A wherefore Anſwer, by which he ſaid that he did not diſſeiſe, priſt &c. Br. Age, pl. 
18. cites 21 E. 3. 27. 

This 1s to * underſtood as well of the Mediate as of the Immediate Heir of the Diſſeiſor, and therefore it 
there be Grand father, Father, and Son, and the Grand-father is diſſeiſed and dieth, and the Father of 
full Age, likewiſe dieth, the Son is within Age, and brings his Writ of Entry agaiuſt the Diſſeiſor, 
he is an Heir within this Statute ; for he maketh himſelf Heir to the Grand-tather, who was the Dil- 


ſeilee. 2 Inſt. 25g. 


— 
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So that 7 or the Non-apes of _ the Heirs of the one Party aor of the other, the Entry in ihe 
Writ ſpall uot be * abaied, nor the Plea delay'd but as much as a Man can Fer & Cui, 


without offending the Law, it miuft te haſted to make + freſh Suit after the bay De or 


Diſſeiſiu > had II ue a 
| a : Son and 4 
Daughter, and died ſeiſed, and the Sum enter'd, and died ſeiſed without [ſue, and the Daughter enter'd ns 


Heir, againſt whom the Writ was brought, and ſhe pray'd her Age upon this Matter, where this Sta— 
tute is that by the Non-age of the Heir of the Difſeiſee, nor of the Heir of the Diſſeiſor, the Parol 
ſhall not demur where freſh Suit is made, and becauſe it was ſhewn how the Demandant made freſh 
Suit as well againſt the Brother, whoſe Heir the Tenant is, as otherwiſe, ſhe was ouſted of her Age 
by Award; for ſhe was alſo Heir to the Diſſeiſor, tho' ſhe was aot Immediate Heir to him; quod nota. 
Br. Age, pl. 22. cites 24 E. z. 25. Vos 

Writ of any” within the Degrees upon INiſſeifin, the Tenant vouch'd F. and pray'd that the Parol de- 
mur, and the Demandant ſaid, becauſe this Writ of Entry is within the Degrees, aud he is Heir to 
the Diſſeiſor, and this Statute wills that for the _— of the one nor the other, after the Diſſeiſin 
the Parol ſhall not demur Ec. and the other demurr'd becauſe this Statute ſays, where the Action is 
brought againſt the Heir of the Diſſeiſor as Tenant, and this Action is brought againſt another, and the 
Heir is vouch*d, fo that he is vouchee and not Tenant, and therefore out of the Caſe of the Statute. 
Quere. Br. Paro] Demur, pl. 3. cites 25 H. 6. i. 

This Statute takes away the Age as well of the Part of the Tenant as of the Demandant in Writ of 
Entry ſur Diſſeiſin to the Anceſtor, it freſh Suit was made, as is adjudg'd in 24 E. z. 46. For in ſuch Caſe 
becaule a naked Right deſcends to the Heir at the Common Law, the Parol ſhall demur for his Infancy - 
but the ſaid Act is taken ſtrictly, and extends not to any other Action than Writ of Entry ſur Difſcif x 
6 Rep. 4. b. cites 46 E. 3. tit. Age 76. 

But at the Common Law, if the Grandi father was difſeiſed and brought Aſſiſe, and died pending tlie 
Writ, and afterwards the Father brought Writ of Entry ſur Diſſeiſin, and died pendin 
in this Caſe in Writ of Entry brought by the Son of the Diſſeiſin down to his Grand-father, rhe Parol 
Mould not demur for the Non age of the Son, by Reaſon of the f. peedy and freſh Purſuit which had 
been made. 6 Rep. 4. b. and fays that with this accords 10 E. 3. 58. 

Here (Abatement) is talen for putting eff the Ii rit and Plea without Day until full Age, but the Il vit 
iz not abated, 

+ This (freſh Suit) is not to be under ſtood between the Diſſeiſor and the Diſſeiſee, altho' the Diſſeiſor 
continue in Poſſeſſicn zo or 40 Years &c. But when the Diſſeiſor dies, then is the freſh Suit to be made, 
and that is regularly <ithin a Tear and a Day after the Death of the Diſſeiſer; for within that Time con- 
tinual Claim may be made, which is in Law Recens & Continuum Clameum, and within that Time 
an Appeal of Death may be brought, which is Recens Inſecutio, & fic in multis aliis ſimilibus. 2 
Inſt. 258. : 


And in like Manner this ſball be obſerved in all Points for the Right of This Clauſe 
Prelates, Men of Religion, and other, to whom Lands and Tenements can in 4 . r of 
no wiſe deſcend after others Death, whether they be Diſſeiſees or Diſſeiſors 3 <c1c6.q. 


eccleſiaſtical 


Perſons, thar 
be Regular, and not Eccleſiaſtical Perſons, that be Secular, for the Regular are Dead Perſons in Law, 


to whom no Lands (as this Statute ſpeaketh) can deſcend after the Death of any other; but to the Se- 
cular, as to Biſhops, Parſons, Vicars, and the like Lands may deſcend, and therefore they are nor 
within this Clauſe, but within the former Branches of this Act for ſuch Lands as they are ſciſed of to 
them and their Heirs in their natural Capacity. 2 Inſt. 258. 


And if the Parties in Pleading come to an Inqueſt, and it paſſeth againſt 
the Heir within Age, and namely againſt the Heir of the Diſſeiſee, that in 


ſuch Caſe he ſhall have an Attaint of the King's ſpecial Grace, without giv- 
ing any thing. 


(B) In what Actions he ſhall have his Age. 


. 12 Wrir of Dower the ]Parol ought not to demur for Favour of * s. p ber 
Oower, and becaule peradventure the Feme will die before if ne bad 
his full Age. * 5 Y. 5. 13. Curia. 1 17 E. 3. 59. 12 E. 4. 12. been in ard 


Em. 4 Jac, B. A. between Xpps aud || Epps adjudged, Skene 2 1 
n | + 


g the Writ ; ; 
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125 Ape. 


fhouid kve © Om Attachtamenta, cap. 90 and 99. The Law of Scotland is 


oe Br Ae Ac cordingly. 
pl. 1 cites 80. —— Fitzh Age, pl. 19. cies S. Mo $47. pl. 1148. cites Paſch. 35 Eliz 
that Feme braught Dower, and all the 'l er.enants made Default, and thereupon Judgment was given, 
and Error was brought ard eſſigt ed, becaufe ce of the Tenants was within Age; but adjudged na 
Error, —— Mo. 848. pl. 1149. Trin. 41 Eliz Harvey's Caſe, adjudged in Error accordingly, where it 
was aſhgn'd that the Tenant was within Age, ard cites Fleta, lib. 6 cap. 42. [43] Thar Hzres Minor 
Annis 20. [.21 Hen reſpondebit nift in Caſu Dotis ; and BraCton, fol. 252. and Britt. cap. 101. fol. 21 

— Same Books cited by Coke Ch. J. 3 Bulft. 145.——3 Bulſt. 135. Jones cited 44 E. 3. that in Dow. 
er the Heir il! aur have his Age, to which Coke Ch. J. agreed, and ſaid it was very clear. 
If Dower be ſattled the Heir ſhall not have his Age; cited by Doderidge J. 3 Bulſt 142. as adjudged 
in 44 E. 3.—— ——5, P. admitted by Coke Ch. J. 3 Bulſt. 136. In Dower, if the Tenant vouches 
the Heir within Age, there in Favour of Dower he ought to ſhew a Deed. 6 Rep. 5. a. cites 11 Ez 
Voucher 13. 40 E. 3. 5. 50 E. 3. 25. 10 E. 3. 1. * 

+ Firzh. Age, pl. 49. cites S8. C. 

3 Bulſt. 141. Doderidge ] ſays that 2 Reaſons are given in the old Books, and admitted of in the 
later Books, why Age ſhall not be admitted in Dower; iſt, becauſe Dower is much favoured in Lay: 
and 2dly, becauſe this is a /v2edy Suit, and therefore no Delay to be admitted in it; and no Miſchief 
ſhall hereby come to the Heir, becauſe ſhe ſhall recover a particular Eſtate only for her Life, and # be 
attendant hon the Heir, aud ſhe is to be in of the Eſtate of ber Husband; and if ſhe ſhall have this Fa- 
vour in Law when her Dower is ſettled, ſhe ſhall have this Favour alſo in the Means to come to it 
—— Dower is demindable agninſt an Infant, and he ſhall not have his Age; per Williams & Tanfield, 
being only in Court. Cro. . 111, pl. 8. Hill, 3 Jac. in Caſe of Smith v. Smith. 

See Tit. Error, (G. c) pl. 30. S. C. 5 

In Writ of Dower, if Infant be not Tertenant, he ſhall not have his Age; but otherwiſe if he be 
Tertenant. Boll Rev. 325. Hill, 13 Jac. B. R. in Caſe of Herbert v. Binion. 


See (D) pl. 1, 2, 3. 6. 


Fitch. Age, 2. If a Feme brings Quod ei Deforceat upon Recovery had of 


pl 2 enes Land which the claims to hold in Dower, the Harol ſhall not deinur, 


S C cites VELAUIr it is ofthe Nature of Writ of Dower. 44 E. 3. 43. 
by Dode- 

ries J. 3 Bulft. 11. as ruled that the Heir ſhall ror have his Age in this Action, it being only to re. 
ſtore her to her Dower. S. P. accordingly, becauſe the Title of Dower is materially in Queſ. 
tion; per Haughton ; Roll. Rep. 325. pl. 31. cites S8. C. —— 8. C. cited, and 8. P. agreed, per Cur. - 
Roll. Rep. 251. Mich. 13 Jac. B. K — 8 C. cited by Haughton J. 3 Bulſt. 138. and ſays that fo 
is Fitzh. Dower 181. 6 H. 3. and 16 E 3. Ibid. pl. 56. — 8. C. cited by Coke Ch. J. Crooke and 
Haughton J. Cro. J. 393. 


3. But if Tenant in Dower be diſſeiſed, and Diſſeiſor dies ſeiſed, the 

Heir ſhall have yis Age againſt the Feme. 44 E. 3. 43. 
* Fitzh Age, 4. In Attaint aguinit the Heir of him who recover'd in the firſt Ac 
s tion the Parol ſhalt not demur for the Momage of the Oelendant 
Br. Age, pl. for the Milchiet oi the Oeath of the Petit Jury betore his fill Age 


z. cies S. C 47 Aſl. 4. Curia. 47 E. 3.9. PY. 6. 46. Curia. 
—Ibid. pl. ü 
9. cites . E. 3. 7. S. P. per omnes, tho' he be Tenant and in by Deſcent. S. C. cited 6 Rep. 4 b. 
. P. by Haughton J. becauſe the Jurors may all die. 3 Bulſt. 135. 137. and S. P. by Doderidge ]. 
Ibid. 140. and ſays that in this all our Books agree —Ibid. 145. S. P. admitted by Coke Ch. J. — 
S. P. by Haughton J. Roll Rep. 251. and Joid 323. S. P. by Haughton, and cited the Books in the 
principal Caſe, and the ſame was agreed to per Curiam, and Coke Ch. J. and Crooke added this fur- 
ther Reaſon, hecauſe it was pro Bono Publico, and to puniſh a falſe Verdict. 

Br. Age, pl. 9. cites 8. C. that in Atraint, notwithſtanding the Heir be Tenant, and in by Deſcent, 
yet he ſhall not have his Age; per omnes.——— Fitzh, Age, pl. 43. cites Sir Richard Walgraves 
Caſe, S. C. but S. P. does not appear. | 

If the next Heir of the Dead be within Age, he muſt bring his Appeal of Death within the Year 
and the Day, according to this Act; bur it hath been holden in many Books, that the Parol ſhould 
demur until his full Age; and the Reaſon yielded therefore is, that the Defendant cannot wage Battle 
&c. But it hath been often adjudged, and approved by continnal 12 of latter Times, that it 
ſhall proceed during his Minority, and the Reaſon of Failer of Battle is of no Force; for that a Man above 
70 Vears of Age ſhall have an Appeal &c. and yet the Defendant ſhall be ouſted of Battle, and fo if 
the Plaintiff in an Appeal be may hem'd &c. the Defendant ſhall - be ouſted of Battle, and yet the A 


peal ſhall proceed. 2 Inſt. 320. | 
* Br. Age, 5. In Attaint againit the Heir of a Feoffee, the Parol ſhall not De. 
pl. 3-cirs mur tor Now-age of the Defendant, for the Pilthief 0f- the Jett 


|; 2 139 

Jury before his full age. 47 E. 3. 9. Curia. 9 V. 9. 45. Curia. t 47 Firth. Age, 
aff. 4. Curia. | p 08. Cites 
| + Br, Age, pl. 60. cites 8. C. and S. P. per omnes. | 


6. The fame Law ttt Attaint againſt Tenant in Dower within Age, r 
who was the Feme of che Kecoveror, and is endaw d of his Paſſeſſton. , 
40 A, 20. Adjudged. For ſhe he 


not her 


Dower by Deſcent. Br. Age, pl. 38. cites S. C. 


7. Jn a Quare Impedic the Parol ſhall not demur for Non-age of Br. Age, pl. 
the Patron Defendant, becauſe the Lapſe may incur during his . ces. 


| —-Fitzh. 

Non⸗age. 43 Aff, 21. Age, pl. 55. 
; cites S. C. — 

3 Bulſt 141, 142. S. P. by Doderidge J. cites 43 Af. pl. 22. bid. 142. S. P. by Croke J. and 


ibid. 145. 8. P. by Coke Ch. J. Ibid. 145. per Coke Ch. J. accordingly; for there a Wrong is 
done, and it is a perſonal Action, 


8. So if the King preſents, in Right of the Heir in Ward, to the S. P. nor the 
Church ot which another is Patron ot the Grant of the Father of the 9 
Ward with Warranty of the Land to which this is appendant, who ed Loyd 
left Aſſets to the Ward, and the Patron ſues by Petition to the does nor lie 
Ling to repeal his Preſentment, ſhewing the Matter, the Parol ſhall in Quare Im. 
not demur tor the Non-age of the Ward; tor the Miſchiet of the — 9 
Lapſe, and this Suit is in Nature ot Quare Impedit. 43 All. 21. allo the Heir 
Adzudged. 0 is not Party. 


a Br. Age, pl. 
40. cites 8S C. — Fitrh. Age, pl. 75. cites S. C. Roll Rep. 324. cites S. C. 


9. In a Writ of Eſtrepement againſt an Inkant, he ſhall not have Br. Age, pl. 
his Age, becauſe this Action is in Nature of a Treſpaſs, and it is g. C 
done by himfelf, 3 D. 6. 16, . 


Age, pl. 14. 
; Cites 8. C.— 
S. C. cited D. 104. b. pl. 13. 2 Inſt, 328. S. P. and cites S. C. 


10. In Aſſiſe the Tenant ſhall not have his Age, becauſe it is De The Parol- 


n tort Demelne, and there ſhould not be any Delays in this Writ. 28 
33 E. 3.27. Adjudged. : - 


Nonage nei 
ther of the 
Plaintiff nor of the Defendant; by the Reporter. 3 Rep. 50. a2 Inſt. 411. S. P. 


11. In a Cellavic of his own Cefſer, the Tenant ſhall have his Age, * Fitzh. Age, 
being in by Deſcent, becauſe he cannot know what Arrears to tender. pl 169. cites 
* 23 E. 3. 99. b. adjudged, Co. 9. Conny's Caſe, 85. F2T,z, A inely . 
132, aDjUDged. 30 C. 1. But other wile it is if he be in byPurchaſe, with, bu 
Oubitatur 25 E. 3. 99. b. Contra 31 E. 3. Age + 55. adjudged, Firzh. Ibid. 


ſays the con- 

trary was adjudg'd, 31 E. 3.——— Ibid. pl. 88. Mich. 14 E. 3. which ſeems accordingly, 2 Inſt, 
401. S P. accordingly. S8. P. admitted 3 Mod. 222. 

T Le, 4. $ 3 Gee 

+ This is miſprinted, u 4. ? TE WP SOR ; 

Where an Een claims by 3 Git ſhall lie againſt him. Co. Litt. 380. b. cites Pl. C. 
355, &c. Stoel's Caſe ; and ſays that ſome have ſaid, that if he has the Tenancy by Deſcent, and he him- 
ſelf ceſſes, a Ceſſavit lies, an] he ſhall not have his Age, becauſe it is of his own Ceſſer, and cites 31 
E. 3. Age 54. but ſays that other Books (as ſome conceive them) axe e contra ; and Cites 9 E. 3. 50. 28 
E. 3. 99. 14 E. z. Age 88. 2 E. 2. Age 132. and others, which Books do not prove that the Ceflavit 
lies not in that Gif. but the contrary that he ſhall have his Age, to the End that he may at his full 
Age certainly know what to plead, or what Arrears to tender; for the Land was originally charged with 
the Seigniory and Services. 6 Rep. 4. b cites the Same Caſes — See (C) pl. 12. 


12. In 
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In a Writ 5 In cit of Parrition between Coparceners, the Age docg nat 
of Partition lie for the Oekendant; tor nothing ts demanded but a Partition. 


an Infant. 9 . 6. 0. 8 0. 37 El. B. per Curiam. Contra 10 Þ. 4. 5. 

have his i 

Age. Br. Age, pl. 53. cites 9 H. 6. 6 8 E 3. and Fitzh. Age, 115 
cordingly. : | 
* . whether this ſhould not be 9 H. 6. 6. b. which is according to Brooke, where nothing is 

mentioned of Coparceners, 


Co. Litt. 171. a b. S. P. ac. 


Hob 179. pl. 13. 'The ſame Law 18 of a Partition between Jointenants and Te. 
214. 8. % nants in Common by the Statute, D. 3) El. B. Curia. Hob, Rep, 
22342. between Points and Gibſon. 
* It ſeems 14. In Per quez Ser VICIa, Defendant ſhall not have his Age, but 
thi Note ſhall be compel to attorn; for he ts not prejudiced by his Attorn⸗ 
1 Br. At. ment; for when he comes to full Age he may diſcla m to hold of 
tornment, pl. him, or [ſay] that he holds by leſs Services, notwithſtanding this gt: 
41. S. P. cites torment. 42 E. 3. Age 33. * 9 P. 6. b. Co. 9. f Conny 85. 32 E. 
7 H.5%— 3. Age so. adzudged, the Infant being a Purchaſor, 

$4. S. P. per Cur. and 8. C. by the Name of Crane v. Colepit. Co. Litt, 315. a. (d) S. P. accord. 
ingly, whether he has the Land by Purchaſe or Deſcent. 

Reſolved that in a Per quæ Servicia againſt an Infant, who has the Tenancy by Deſcent, he ſhall not 
have his Age, becauſe at firſt the Lord departed «with the Land inConſideration of the Tenant's holding of bim, 
and doing bim Services, and paying to him Annual Rent, and the Tenant is called in Law Tenant aravail, 
becauſe the Lu preſumes that he has Benefit and Availe over and above the Services that he does, and 
the Rent which he pavs tothe Lord, and fo it would be againſt Reaſon and the Intent of the Creation 
of the Tenure, that when the Heir has the Fenancy Paravail by Deſcent, that he ſhall not pay the An- 
nual Rent &c. reſerved on the Creating th: Tenancy, and that is the Reaſon that the Heir of the Te- 
nant, who has the Tenancy by Deſcent, may be diſtrain'd for the Rent &c. Arrear, during his Mino- 
rity, and therefore fha!l not have his Age. 9 Rep. 85, a. Mich. 9 Jac. C. B. in Conny's Caſe. 


Co. Litt. 15, The ſame Law is in a Quid Juris clamat againſt an Inkant. 42 
315 4.8.P. S. 3. Age 33. per Belknap ſaid to be adjudged. Contra 2 E. 2. 
BY. Age 78. 

16. In a Per quæ Servicia, If the Tenant ſays that the Conuſor is 
dead, his Heir within Age, the Parol ſhall not demur for his Non- 
age, tho” it may be that the Tonufor was Tenant in Tail; for it 
cen that the Heir, it he was of full Age, cannot come to plead it; 
but the Tenant may plead it, if it be true. Contra 2 E. 2, Ad: 
judged, 77 Age, | 

Br. Age, pl. 17. In a Quid Juris clamat by him in Reverſion againſt Tenant in 

T4; Dower, the JAarol tall not demur for the Nonage of the Demandant; 
Quid Juris fox be he of full anc, or within Age, he ought to warrant the Land 
clmat the ti the Tenant in Oower, by reaſon of the Reverſion by Force of an 
Parol ſhall Act in Law. 13 E. 2, Age 121, adjudged, 


not demur — 5 
for the Nonage of the Plaintiff. 


In Quid Ju- 18. But ik an Infant in Reverſion brings Quid Juris clamat againſt 
ris clamat Tenant for Life, the Parul ought to demur; for he has a Wart 
mant for Life, againſt his Leſſor by Special Deed, to do which Thing the Þ 

who N Who is within Age cannot bind him. 13 E. 2. Age 121. Curia, 
leaſed ay e Impeachment of Waſte, and if the Plaintiff will confeſs this, then he will attorn; 
but it was ſaid that rather than the Infant ſhall make ſuch Confeſſion, Age ſhall be allow'd him, and fo 
it was; per Haughton J. 3 Bulſt. 134. cites 45 E. 3. 5. 9 Rep. 8 8 b. S. C. cited by Coke Ch. ]. 
Co, Litt. 3 20. b. S. P. accordingly. | 
aintiff was an Infant and could not Lonfef, a Deed of Leaſe fer 


——Roll Rep. 323. S. C. cited per e tre 
The Parol ſhall demur, becauſe the Pl 


Life, without Impeachment of Waſte pleaded in Quid Juris clamat. Br. Parol Demur, pl. 6. cites 43 
E 2 | 


* 


— 


19. In 


Age. 141 


19. In a Writ ol Meſne brought by Baron and Feme, in Right of See (E) pl. 
the Feme, 2 5 "nz demur for the Non-age of the Feme. 3. 8 C 

* E + + 
7: S Jn a Writ ot Meine the J2arol ſhall not demur for the I2Nonage A+ 
of the Demandant, becaule it is brought for che Torr, and Damage Woo 
done to the Demandant himſelt. Temp. E. 1. Age 119. adjudged. : "Bee 
E. z. Age 140. adjudged Contra, Temp. 1 E. 1. Age 120, ad- in Markhal's 


Caſe, cites 
mitted. S. C. accord- 


- olv: and Tempore E. 1. Age 119. and 7 E. 2. Age 140.— 8. P. accordingly, becauſe it 15 not rea- 
ie tber the Infant ſhall be diſtrain'd for the Services of the Meſne durin his Nonage, and not have 
any Remedy till his full Age; bur fince his Nonage will not privilege him from Payment of the Rent 


- 


during his Nonage, the Law will give him Remedy alſo during his Nonage. 11 Rep. 85. a. in Conny's 
Caſe, obiter, cites S. C x | 


5 t of Meſne brought by Tenant in Tail againſt him in 
K OE a himſelf to the Acquittal for Cauſe of the Rever- 
fon, the Parol ſhall not demur for the Nonage of the Demandaar. 
Temp. + Is Age 120. ; 

22, In a Contributione Facienda by one Coparcener againſt another, = G ) pl. 
the Parol ſhall not demur tor the Nonage of the Tenant, tho” he add 
that his Anceſtor died ſeiſed, and held fine Contributione Fact- 
enda. 4 E. 2. Age 136. Adjudged. 

23. In a Writ of Cuſtoms and Services Parol ſhall demur for See (C) pl. 


the Non- age of the Tenant being in by Deſcent. 6 D. 3. Age 148. : i 3 
a. S. C. cited per Cur. accordingly. | 


— 


24. Jfa Man recovers againſt A. who dies, in Scire facias to execute * S. P. Br. 
it againſt his Heir Within Age, he ſhall not have his Age. 47 E. Age, ls. 


3.8. 19 D. 6. 46. 18 E. 3. 33. f 23 E. 3. 22. 47A, 4 28 All. 17. for the Title 


per Thorpe. 15 E. 3. Age 95. adjudged 8 E. 2. Jtinere Cant. is bound by 
Age 124 the Recove- 
ry; but in 

this Caſe, if the Demandant had entered after the Recovery, and the Tenant had re- entered and died, 
and his Heir is within Age, he ſhall have his Age; for there the Judgment is exccuted. Fitzh. 
Age, pl. 43. cites 8. C ——8. C. cited by Haughton J. 3 Bulſt. 13. 

Br. Age, pl. 3. cites 8. C. Firzh. Age, pl. 16. cites 9 H. 6. 47. but I do not obſerve the S. P. 
exactly. 

+ Fitz, Age, pl. 99. cites 8. C. and takes a Diverſity where the Tenements deſcend to the Heir froy: 
tle ſame Anceſtor againſt whom the Recovery <vas, and where from another Anceſtor, and that in the laſt 
Caſe he had his Age granted to him by Award, which ſhould not be if he claim'd from the ſame Anceſ- 


tor that was Party to the Judgment. | 
3 Bulſt. 141. S. P. by Doderidge J. and cites 18 E. 3. 34. 


|| Firzh. Age, pl. 267. cites S. C. 
22 E 3.22. 27 E. 3. 88. 47 E. 3. 13. 

Ina Sci. Fa. to execute a Judgment the Heir ſhallnot have his Age; for the Law adjudges that he can- 
not have * but that he is bound by the Judgment; per Doderidge J. Cro. J. 393. cites 18 E z. 
34. and 22 E. 3. 


In Recovery againſt the Anceſtor the Parol ſhall not demur for the Nonage of the Heir; for the Heir 
and his Title are bound by the Judgment. Br. Parol Demur, pl. 4. cites 34 H. 6. 3, 4 hs 


25. The ſame Law in a Scire Factas to execute a Fine againſt the * Fitzh.Age, 


Heir of the Conuſor, he ſhall have his Age. 22 E. 3. 9. f. K — 
udjudged. 15 E. 3. Age . Dubitatur 18 E. 3. 32. b. Dee 44 $.C. wes 
E. 3. Age the Sci. Fa. 


37- 
26. So it is if it be ſued againſt the Heir of a Stranger to the Fine. 8 
24 E. 3. 29. adjudged, 21 E. 4. 19. b. 33 E. z. Aid del Roy . 
109. | : was in by 
Deſcent — 
Br. Age, pl. 46. cites S. C. that he ſhall have his Age where he alleges a Title of Deſcent and Non- 
age in him; Quod Nota. —-Fitzh. Age, pl. 21. cites S. C. | 


Oo 27. 


4 


D 


_— — 8 th * 


Age. 


— — 

142 
CY | $5 7 E ee 
_ _ 8 28 Ika Man recovers in Præcipe quod reddar, in Scire tacias a. 
: * gainſt rhe Heir of the Alienee within Age to execute the Judgment, 
bound by tbe YC (hall not have his Age. 2 H. 4. 16. b. 


ud ment. 
og Age, pl. 11. cites S. C So where a Man recovers againſt Baron aud Feme, and ſhe dies mean 


between Judoment and Execution her Heir within Age, he ſhall not have his Age; for the Title of his 
Mother is bound by the Judgment. Ibid. Br. Executions, pl. 24. cites 8. C. 

Delays are ouſted in Scire Facias by the Statute, as Eſſoign, Protection, and YVaucher, but he ſhall have hi 
Age where he alleges Title of Deſcent and Non-age in himſelf; per Cur. Quod Nota. Br. Age, pl. 46, 
Cites 21 E. 4. 19. 


28, But if another than he againſt whom the Recover 


| | was, died 
* and I Scire Facias is ſued againſt his Heir, he ſhall have his 
Age. 1 9. 33. 
Br. Execu- 29. If a Man recovers againſt an Abbot in Contra Formam Collati- 
2 $24 onis, in Scire Facias againſt the Tertenant who prays in Aid of the 
es . 


3 Heir within Age, the Parol ſhall not demur. 2 P. 4. 16. b. 
Scire Facias ; 

upon Contra Formam Collationis the Tenant ſays that this Land was allotted to his Feme in Partition &c. 
and ſhe died ſeiſed his Heir within Age, and prayed Aid of him, and that the Parol demur for his 
Nonage, ſome held that the Aid lies, but not the Age. Br. Age, pl. 11. cites S. C.—— See (T) pl. 2. 
S. C. 


$9 in Scire 30 Ina Scire Facias againſt the Heir of him againſt whom the Reco- 
1 very was, ff the Har be in by Deſcent of another Anceſtor than him 


zance ad AKatnſt whom the Recovery was, he ſha!l bave his Age. 23 E, z. 
the Heir, 42. adjudged. 15 E. 3. Age 95. admitted. 


who is in by 
Deſcent, he may ſhew how he is in by Deſcent, and ſhall have his Age. Br. Age, pl. 9. cites 4) 


4.3 
* Firth, Age, pl. 99 cites S. C. 


Firzh. Age, 31. So tho' in this Caſe the Anceſtor of whom the Heir claim'd by 
pl. e Delcent was in by Deſcent from him againſt whom the Recovery was. 
' 23 E. 3. 22. adjudged. i ; 
Fitzh. Age, 32. In a Scire Facias againſt the Heir of him who accepted a ſpecial 
pl. 22.cites Tail by the Fine being dead without ſpecial Iſſue, the Heit ſhall have 

>.C. _ his Age, 2D. 5. 11. b. 12. admitted. : : 

. 33. Ik a Man brings Writ of Error againſt the Heir of him who 
he ſhall for recovered being within Age, and in by Deſcent in the Land, the Pa⸗ 
that reaſon Ol ſhall not demur tor his Mon age, tho 2 he has a Re 
have hi, Age [caſe or other Matter to bar the Plaintiff, the which he has not 
S H. Knowledge to plead within Age. 47 Aff, 49. adjudged. 


. Cites 9 
F 46. So ibid. pl. 60. cites 47 Al. 4. if he was Tertenant and in by Deſcent ——6 Rep. 4.b. 


S. P. cites 47 E. 3. 7. 


Br. Age, pl. 34. [But] in Mrit of Error againſt the Heir of the Recoveror in 
Jes #7 a Real Action, the J2arol ſhall. demur his AL tho he has no 


tra that he thing in the Land, but another is Tenant, becauſe he cannot have 


ſhall + @MConuſance of his Right, nor of that which is beſt for him. 9 Þ. 6. 


wo ** Age 46. A, b. per all the Juſtices, Contra 47 Aff. 4. adjudged, 


Tevtenant, but Scire Facias ſhall iſſue againſt the Tertenant, and they ſhall proceed to Examination of Et- 
ror. Writ of Error was brought __ Tenant by the Curteſy, and the Heir could not have his 
Age, for the Writ was brought againſt him, but by Reaſon only of the Privity.—— Ibid. pl. 9. cites 
S. C.——Ibid. pl. 60. cites 47 Aſſ. 4. accordingly. | 
If the Heir of the Recoveror is Tertenant he ſhall have his Age; by all the Juſtices; but if he brings 
Writ of Error againſt one, and Scire Facias 2 another, as Tenant of all the Land, the Defendant 
Mall not have his Age againſt him againſt whom theWrit of Error was brought. But if Writ of Error be 
bronght againſt one, and Scire Facias q_ another, as Tenant of the Moiety, yet the Defendant in the 
Writ of Error ſhall have his Age for the Moiety; and after great Debate, adjudg'd that they ſhall im- 
mediately go to Examination of the Errors againſt the other & c. Fitzh. Age, ol 16. Cites 19 H. 6. {but 
it ſeems it mould be 9 H. 6. a. pl. 29. 
35. If 


7 i 
3 Py Age. I 4.3 : 
35. Jf a Pan in Writ of Error againſt him who was Privy to the DAD 
udgment reverles the Judgment, and after ſues a Scire Facias againſt Fel. 142 


the Heir ot the Altence of the Land within Age, he ſhall have i 


Age. 47 All. 4 per Candiſh, 

36. So it a Man reverſes a Recovery in Writ of Diſceit, and af An Infant 
ter lues a Scire Factas againit the Heir of the Alienee of the Land wan not 
within Age, he thall have his Age. Contra 47 Af, 4. per Tank, e his 


Age in a 
ä : rit of 
Diſceit ; per Doderidge J. 3 Bulſt. 136. cites 8 C. ard 45 E. 3. 5. and ſays, that with this agrees 35 
H 6. 44. where the Ca'e 1s put of a Writ of Error and no f fon to be allowed. 3 Bulft. 141. Do- 
deridge J. (aid, that Error, Attaint, ard Diſceit in not ſummoning the Party as he ought to do, are all 
of the ſame Nature. --—— Roll. Rep. 326 in pl. 31. Coke Ch. J. agreed, that Age lies not in Writ of 
Diſceit, and vet there is no Book to prove it, but in a Diſceit there is a Tort.———TIt was ſaid, that 
the Reaſon why it lies not in Diſceit, is, for doubt of the Death of the Summoners and Viewers. 
Cro. J. 392. 


27. In a Scire Facias brought by an Infant, the Parol ſhall not 
demur tor the Non-age of che Bemandant. Temps E. 1. Age 119. 

r err. 
7585 If Baron and Feme levy a Fine of the Land of the Baron, and s. C. cited 
after the Baron dies, and the Coauſee dies his Heir within Age, agatnſt Arg 2 La. 
whom the Feme brings Writ ot Error, being Tertenant, but the Feme _ Rep. 
pleads that the claims only Dower of the Land, yet the Parol ſhall (5. 72535. 
demur, becauſe the Feme may have other Title to the Land when di. „ H:e- 
this ts reverſed, and the Oower is not demanded in this Action as bert v. Bi. 


in Quod ei vetorceat, O. 13 Jac, B. G. between Harberr and Binion, 019% >. © 
dubitatur upon Ocmurrer ; but after the Parties ſtay'd till his full Cle. Th / 


Age, and then ſued a Kelummoas, fcilicet, Mich. 10 Car, Crooks and 
aughton J. 

that the Parol ſhall demur ; but Doderidge ſtrongly e contra. 3 Bulft. 134, &c. S. C. — 4. 
cordingly, but Doderidge e contra Roll Rep. 250. pl. 19. S C. and Coke and Crooke thought 
the Age lies, but Doderidge and Haughton e contra, & adjornatur. Ibid. 323. &c. pl. 31. 
Doderidge ]. held this former Opinion, but Coke, Crooke, an Haughton, held that Age ought to 
be granted. Mo. $57. pl. 1148. Herbert v. Bingham S. C. but nothing is mention'd as to the Plea 
of her claiming nothing but Dower ; bur ſays that upon Argument at Bar and at Bench the Age was 
granted, becauſe he that pray'd it was Tertenant, whereas had he not been ſo, he ſhould not have had 
lis Age in Error. 


39. Execution upon Statute Merchant ſhall not be againſt the Heir S. P. nor 
during his Nonage. Br. Age, pl. 33. cites New Book of Entries, Fol. _ 
118, 119. Wo Conuſor. 

; a Br. Age, pl. 
29. cires 8 E. 1. and Fitrh. Aſſiſe, 417. And quære if the ſame Law be not of Statute Staple. Br 
Age, pl. 33. cites new Book of Entries, Fol. 118. 119. 


40. It the Diſſeiſor leaſes for Life, and dies, and the Leſſee is impleaded, 
and makes Defauit after Default, upon which the Heir of the Diſſeiſor 
prays to be received, being within Age, he ſhall have his Age notwith- 
ſtanding the ſaid Statute, which ſhall be taken ſtrictly, becauſe it con- 
trols the Common Law, and charges the Inheritance of the Subject. 2 
Le. 148 pl. 153. Arg. ſays it was fo holden 9 E. 3. 

1. In Writ of Error upon a Recovery againſt Tenant in Dower, the Age Mo. TH pl. 

thall not be granted. Cited by Jenes J. as 41 Eliz. Willtams v. Wil-, Hi. 


llams; quod tuic conceſſum per Coke, Doderidge, and Crooke. Nu 
ä | Caſe S. P. 
admitted. 


a Cro. E. «57. pl. 14. Paſch. 39 Eliz. S. C. ard S. P. by Fenner, but not being the Point 
in Queſtion the other Juſtices aid nothing thereto. Ibid. 56-. pl 1. S. C. adjornatur. S C. 
| Elted Cro, J . 392. pl. 5. as to an Infant's ſuffering a Recovery by Defau'r, that he ſhall not avoid it by 
Error for this OA 


42. Where 
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42. Where the Action ſhall be loft for ever, the Parol ſhall not demur ; 
as in the Caſe of a Quare Impedit; per Wich. Fitzh. Age, pl. 75. cites 
3 Aſl. 21. | | 
k 43. In Onuid Juris clamat an Intant cannot confeſs the. Deed, if he be 


Tenant, by reaſon that he is an Infant. Br. Age, pl. 57. Cites 43 


2c5. 

The Paro! 44. In. Ouod ei deforceat againſt a Tenant, againſt whom the firſt Reco. 
ſhall nor de- very did not paſs, he vouched one as Heir, and tor his Nonage pray'd his 
I ee d had the Voucher, but not the Age. Br. Age, pl. 62. ci 

it was upon Age, and had the Voucher, ge. . Age, pl. 62. cites 44 
a Recovery E. 3. 43. 

in Aſſiſe. 

Br. Parol Demur, pl. 8. cites 8. C. 


45. In Præcipe quod reddat againſt an Infant, he may confeſs the Action 
as to Part, and pray his Age for the Remnant, and ſhall have it; per 

Tank. Quod non negatur. Br. Age, pl. 9. cites 47 E. 3. ). | 
8. P. Be. 46. Appeal brought by an Infant within Age, and becauſe it appear d 
Age, pl. 66. by Inſpection that he is within Age, therefore it was awarded that the Pa- 
cites 32 Al. rol demur till his tull Age. Br. Age, pl. 16. cites * 11 H. 4. 94. H. 32 


8. bid. 4 
pl. 68. cites E. z. and Fitzh. Age 57. 
17 E. 4. 2. | a 
8. P. — the Defendlant ſhall remain in Priſon in the mean Time ; by the Juſtices. 
* Br. Parol Demur, pi. 9. & 18. cites 8. C. — But Ibid. pl. 1. cites 27 H. S. 11. ſays that an Infant 


may have Appeal of Murder of bis Anceſtor, and it ſhall be by Guardian, and not by Attorney, and the 
Parol ſhall not demur at this Day, as was uſed in ancient Time. 


47. It an Iyfant be arraign'd, the Juſtices may have Diſcretion of him 
if he be of 4 Years &c. Br. Age, pl. 55. cites 35 H. 6. 11. | 
48. It a Man recovers in Writ of Right in a baſe Court, and the other 
brings Writ ot Fal/e Fudgment, and reverſes the firſt Judgment, there the 
Heir of him who recover'd in the baſe Court ſhall not have his Age in 
Scire Facias ſued to execate the Fudgment in the Writ of Falſe Fudgment ; per 
Chocke Arg. to which it was not anſwer'd. Br. Age, pl. 61. cites 8 
| E. 4. 19. 
D. 136. pl. - In a Suit by Petition to the King, in Nature of a Formedon in Remain- 
17. S. Qac- ger, for Lands in the Hands of the King by Attainder of the Duke of 
2888 Somerſet, which Right of Remainder deſcended to him in Tail from an An- 
as adjudged ceftor of the Petitioner then within Age. Ad pr that the Parol demur 
accordingly, as well as if it had been in a Formedon in Remainder or Reverter ; but 
quod Dyer Sanders and the Ch. Baron were e contra, Dal. 22. pl. 4. Anno 3 & 4 


_—_— in P. & M. Baſler's Cale. 


pl. 114.— ü ; 
S. C. cited and agreed by Dyer accordingly. Dal. 37. in pl. 4. 


$50. In all Real AGions at the Common Law, if the Tenant was within 
Age, and in by Deſcent, he ſhould have his Age. Quod nota. 6 Rep. 
4. b. and cites ſeveral Actions to that Purpoſe; and then adds, viz. So 
that the Law favours the Tenant within Age, that has the Poſleſſion by 
Deſcent, more than the Demandant who has only a Right by Deſcent ; but 
the Stat. of Weſtm. 1. takes away the Age of the Tenant in Writ of En- 
try ſur Diſſeiſin en le Per. 35 Eliz. C. B. 
3 Bulſt 145. 51. In Scire Facias upon a Judgment in a Writ of Falſe Fudgment, the 
cites S. C. Heir ſhall not have his Age. Roll Rep. 325. 326. Hill. 13 Jac. B. R. 
per Coke. in Caſe of Herbert v. Binion, cites 8 E. 4. 19. b. 


Quia re- 
ſpondere non poteſt. 


52. In Caſes of Neceſſity, and pro Bono Publico, no Age is to be granted; 
as in the Caſe of Preſentment, where Lapſe may incur before his full 
Age. 3 Bulſt. 142. Mich. 13 Jac, by Croke J. Arg. 
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53. Where an Iafant does a Thing en alter Droit, as if he be Officer or 
Executor, in ſuch Cates the Benefit of his Age being, only for Delay, 
ſhall not be allowed him; per Croke J. 3 Bulit. 142. ' 

54 Ita Man has 2 Fixes, and a Writ of Error is brought to reverſe the 
fai, yer the Tertenant fhall have his Age; per Coke Ch. J. Roll. Rep. 
251. Mich. 13 Jac. in pl. 19 

55. The Heir at Law hall be allowed his Non-age upon a Writ dr 
Error brought to reverſe a common Recovery ſuffered by his Anceftors to the 
Uſe of himiclt and his Heirs, and the Parol ſhall demur quouſque &c. 
for the Law takes Care to preſerve the Eſtates of Infants who cannot 
take Care of themſelves. L. P. K 47. cites the Ld. Jefferies and his 
Lady's Cafe. 5 W. & M. B. R. 

56. Debt is brought againſt B. upon a Bond as Heir of A.— B. pleads 
Riens per Diſſent præter a Rever/ion after the Death of C. The Plaintiff 
rakes his Fudgment 48 Aſſets quando acciderit ; then B. dies, and aſter- 
wards C. dies, and the Plaintiff, ſetting forth all this Matter, brings 
his Scire Facias upon this Judgment againſt the Heir and Tertenants of 
B. The Heir appears and pleads, that he is infra Ætatem, viz. of the 
Age of 18 Years, and prays that the Parol may demur quouſque &c. 

The Plaintiſf demurs, and the Court upon Argument were of Opinion, 
that he ſhould not have it, becauſe Judgment was recovered againſt his 
Father, and the Eſtate was bound thereby, quando acciderit, and that 
this Proſecution was only to have Execution of that judgment. L. P. 
R. 47. cites Lee's Caſe, 2 Anne B. R. : 

57. A Writ of Error was brought in Ireland againſt an Infant to re- In this Caſe 
verſe a Common Recovery, and had Judgment that the Parol ſhould demur. Calcof Vers 
Upon this Judgment Error was brought in B. R. in England, to which bert v. 
the Infant pleaded his Age. The Ch. J. aud two other Juſtices (the 4th Brown, 
juſtice being Plaintiff) held that this Plea could not hinder B. R. here [Bin1on] 
trom conſidering the judgment given in B. R. in Ireland; that if ſuchJudg- omg Gas“ 
ment there was good, it will be affirm'd, and the Errors in the Recovery which 
cannot be looked into, and the Defendant will have the ſame Advantage would go- 
as if this Plea had been allow'd ; but it the Plea was not good, it would ern this 
he range to allow it here only to make an ill Plea good, and thereby Cant, 2s 
ler the Party have the intire Benefit of an erroneous Judgment, and falls held, tha: 
directly within the Rule of Non debet adduci Exceptio ejuſdem rei, that Caſe 
cujus petitur Diffolutio ; It the Defendant had joined in the Aſſignment r - — 
ot Errors, it would not have waived the Benefit of his Nonage, becauſe be ufe chat 
that is adjudged to him by B. R. in Ireland; and Judgment that Deten- vas upon a 
dant anſwer to the Errors aſſign'd. 2 Ld. Raym. Rep. 1433. Mich. 13 Plea of Non- 
Geo, 1. Forteſcue Aland v. Maſon. age to the 

firſt Writ of 
Error, which was allowed, and well; but to bring ir to this Caſe, ir ſhould have been of the ſas 


Viea of Non-age to a Writ of Error brought upon the Judgment which allowed the Non-age in the 
felt Wric of Error. Ibid. 1436, 1437. | 


OE Ong 


C) In what Actions upon Plea pleaded the Parol ſhall 


demur. 


I Replevin againſt an Inſant, if he avows upon the Plaintiff, and 
d 


. 
1 Plaintiff ſhews forth the Releaſe of the Father ot the Infant to 
33 


. by leſſer Services, yet the Parol ſhall not demur. 48 E. 3. 


2. In Treſpaſs Vi & Armis againſt an Infant who juſtifies for a Rent 
or ſuch like, as Heir to his Father, if che other thews forth a Deed ol 


P p the 


n „ A 2 —_— — * 


8 the Anceſtor in Diſcharge, pet the Patrol ſhall not demur, but he 
ought to anſwer to the Deed immediately, 48 E. 3. 34. 

S. P. and fo 3. In Alſiſe by Iaianc, the Parol ſhall not demur tox che Warranty 
in Aſſiſe of pleaded of his Anceitor, becauſe all (hall be inquired by the Alſiſe. 43 


Mortdan- 
. 8 E. 3. 33. b. 


brought by 
him the Parol ſhall not demur upon any Plea pleaded, becauſe there is a Jury the firſt Day, and the 


Jury ſhall inquire of the Circumſtances. 6 Rep. 4 b. cites 8 E. 3. 36,——5ce (D) pl. 10. 


* Firch, 4. In Writ of Debt againſt an Heir he ſhall have his Age, becauſe 
Age, pl. 1-. he may at full Age diſcharge himlelt by 1 er that he had Nothing by 


8 F by © Deſcent. *18 E. 3 33. + 11,6. 10. b. 4:1. 3 E. 3. Age 51. ad- 


Green. judged. 19 E. 2. Age 122. admitted by Jfſue. 8 E. 2. Jtinere Cant. 
* 5 an de \ 1 : 5. adjubged. H. 7 Jac, B. between Vivian and Trelawnye, per 
KAN 20 < D L. | 


105. Cites 
S. C. but I do not obſerve S. P. 
() pl. 7. S. C. : 
+ Firzh, Age, pl. 125, cites It. Cant. Mich. 20 E. 2.-—— 58, P. admitted in the Caſe of Hawtree v. 
Auger. See (N) S. C. ; | 
2 Inſt. 89. cites 11 H. 7. 22. That if a Man by Obligation binds himſelf and his Heirs to pay him 
100 l. at ſuch a Feaſt, and if he pay it not at that Feaſt, that then he and his Heirs ſhall pay 10 I. for 
every Quarter it ſhall behind, the Oblizee dies, and leaves Aſſets in Fee ſimple his Heir within Age, he 
ſhall have his Age, and ſhall not pay this 10 J. incurr'd during his Minority after his full Age. 


Fitzh. Age, pl. 17. cites S. C. but ſeems not to be S. P. But ſee 


* Br. Aid 5. Ho in a Wric of Annuity againſt an Heir he ſhall have his Age, 
del Roy, Þ! betraute he may diſcharge himlelf by ſaying he had Noching by De: 
8. C. (cent, Contra 11 6. 6. 10. b. 


Fitzh. Age, 
pl. 15. cites 8. C,.-———See(K) pl. 7. S. C. 


In ſuch Caſe 6. So if a Man ſues Execution upon a Statute Merchant againſt an 
rhe Heir Heir within Age, and ouſts him by it, an Aſſiſe lies for the Þetr, for 
his Age. Co. DC (Yall have his Age, 23 E. 3. 21. b. Curia. 18 E. 3. 33. 47 Aff, 4 


Litt. 290. a. 
| 4 2 Age, pl. 33. S. P. cites New Book of Entries, 118, 19 — Ibid. pl. 49. cites 8 E. 1. 
and Fitzh Tit. Aſſiſe 417. — ——An Audita Querela lies, becauſe there is an Exception in the Writ 
of Extent, that it Land be deſcend:d to an Infant, the Sheriff ſhall ſurceaſe to extend; and tho' the 
Writ iſſucd againſt the Party him'eit who made the Conuſance, yet when it appears by the Return of 
the Sheritf that he is dead, the Infant ſhall be aided by Aud. Quer. or otherwiſe the 1 ſhall be 
void which is made upon the Poſſelſion of the Infant; per Hutton J. Mich. 3 Car. C. B. Doyly's 
Caſe. | 


18 Age, 7. So if a Mau ſues Execution upon a Recognizance agatnſt an 
5 8. <5 Heir within Age, he ſhall have his Age tho' he be charged partly as 
Fitzh. Age, Tertenant. C0, 3. Sir William Harbert, 13. 29 E. 3. 39. * 29 All, 37. 
pl Z . cites ADJUDNCD., 11 E. 3. Age 4. adjudged, 12 E, 3. Execution 77. 15 
>.&—— E. 3. Age 95. per Thorpe, laid to be avjudged 1 E. 3. 3. per 
S. P. ara o Perle, but Quæte. 

though the Recognizance be upon the Statute of 23 H. 8. for it is excepted in the Proceſs againſt the 
Heir.—-—Sce (N) pl. 7. ; 

If A. acknowledges a Recognizance to B. of 20 1. to be paid at a certain Feaſt, and A. doth grant, 
that if the 20 l. be not paid at the Day, then he ſhall pay 10s. a Week for every Week it ſhall be 
behind, and before the Feaft A. dieth, ſeiſed of Fee-Simple Lands, his Heir within Age. In a Scire 
Facias upon the Recognizance, the Heir ſhall have his Age, by the Common Law; and after his full 
Age, he ſhall be freed of the 10 8. a Week by this Statute, 2 Inſt. 89. in the Notes on the Statute 
of Merton 20 H. 3. + A Cay's Abridgment of the Statute tit. Infant, Parag. 1. adds a Quære 

d ” . 


if this Statute be repeal'd by 37 H. S. cap. 9. 


S.P. Co. g. So if a Man recovers in Action of Debt againſt the Father, who 
Litr. 290. a. Hjgg „ma Scire Facias againſt the Heir upon this Judgment b. 


” _ WY 
—— 


Age. 


5 FFP 
have his Age. H. 7 Jac, B. between V/, and Trelawnye, per Cu⸗ 
riam. But the Clerk faid, that the Preſidents are contra. Con⸗ 
tra B. 7 Jac. B. per Coke, ; 

9. In a dci Faclas againſt a Tertenant to have Execution of Da- S. P. not- 


mages kecoveren againſt J. S. ik the Tertenant be within Age, and an; 


in by Oelcent, he thall have his Age, 24 E. 3. 28. adindged. 1 2 


Voucher 
are ouſted in Scire Facias. Br. Age, pl. 25. cites 24 E. 3. 29. S. C. —— Firzh. Age, pl. 1c: 
— 8. C. Co. Litt. 290. a. S. P,-——Sce (N) pl. 12. ge, P 


10. Infant who has the Tenancy by Deſcent ſhall not habe his Age D_-—” 
in a Per que Servitia brought 'againſt him. Co. 9. Conn 85. 1 
ſolved. dee (B) pl. 


14. 8. C. and the Notes there. 


11. In Writ of Cuſtoms and Services, which is a Writ of Right in See (B) pl. 
its Nature, and in which Judgment Final ſhall be given, an Infant in 23 8 © 
by Oclcent (hat! have his Age. 6 P. 3. Age 148. Co. 9. Conny 85, 

12. In Ceflavir againſt an Infant tor his own Ceſſer, he hail have Sce (B) pl. 
his Age, becauſe he knows not what Arrears to tender before . anche 
Judgment, and this is a Writ of Right in its Nature, Co. 94. 
Conny 85. 

iT In Falſe Zudgment it was alleged that the Tenant had ſhewed a Dying 
died, and Deſcent to him from his Father, and that he being within Age 
pray'd the Parol might demur in the Plea, which was in the Nature of a 
Vrit of Ayel; but it was denied, and for this the Judgment was re- 
verſed ; tor tho* the Record ſuppoſed the Cuſtom of the Court to be, that an 
Infant impleaded there, of the Age of 16, ſhould be driven to anſwer, without 
any Stay ot the Plea, and that at thar Age he might alien his Lands, yer 
lince the Deſendant had mot maintain'd this Cuftom in C. B. which ſhould 
be iffuable and triable by the Country, the Court of C. B. would not re- 
gard this Cuſtom, which is erroneous at the Common Law, yet he ſhall 
not thereby be drawn to anſwer to a Præcipe quod reddat at ſuch Age. 

DD 262. b. pl. 32. 33. Trin. 9 Eliz. Anon. 


(D) Upon what Plea the Parol ſhall demur. 


. Ma a Formedon in Deſcender, if the Tenant pleads the Feoffment & if the 
ot the Anceſtor of the Demandant with Warranty and Aſſets, and Pemandant 


the Demandane denies the Deed, the Parol ſhall demur for the Mon- g . 
age or the Demandant. Dubitatur-2 E. 3. 59. b. a 


ſcent, and 
; the Tenant 
lays that the Demandant is within Age, and prays that the Parol demur, and the Averment not recciv'd, 
Br. Parol Demur, pl. 5. cites 42 E. 3. 13.—8ee (A) pl. 1, and the Notes there. 


2. [Se] in a Formedon in Deſcender brought by an Infant, t 4 if here 


the Tenant pleads the Feoffment with Warranty and Aſſets of the An- are 2 fle- 


ceſtor of the Plaintiff, the Parol ſhall demur. 38 E. 3. 24. b. 43 Alf. , 


5 he one crith - 
21. 27 All. 74. 11 E. 3. Age 6. 16 E. 3. Age 45. adjudged. Contra n det, md 


33 E. 3. Age 153. till the ODeed be denied. 2 E. z. 59. b. «1+ rg 

ty of tre 
Anceſtor with Aſſets be pleaded, the Parol ſhall demur for the Nonage of the one, quod nota 4 per Li:tle- 
ton, quia non negatur. Br, Parol Demur, pl. 4. cites 34 H. 6 z. 


3. The 


1 


Rr —ͤ— — —— — 


I 48 Age. 
Fitrh. Age, 3. The lame Law ik a Collateral Warranty be pleaded in Bar of this 

J. 18, Cucs | * 2. 

lich. 12 Action. 12 E. 4. I b. N 
E 4. 17. where it was held by Littleton, that if Lineal Warranty with Aſſets be pleaded in Bar, the 
Parol ſhall demur ; but otnerwiſe if Cliurcral Warranty be ple da; for that is ſuch Matter to which 
he ought to anſwer ; bur others ſaid that the Parol ſhould demur in both Caſes &c. 

* Scc pl. 9. in the Notes, 


See (B) pl. 4. In Quare Impedit, if the Feoffinent of the Acre to which the Ad- 


7. and the yowſon is appendant, with Warranty ot the Anceſtor of the Defendant. 
References 


Hh be pleaded with Allets of the ſame Anceſtor, though the Octendant be 
within Age, pet the Parol ſhall not demur for the Miſchief of the 
incurring of the Lapſe in the mean Time. 43 Aff; 21. adjudged, 
5. Tn a Formedon in Deſcender, tf the Tenant pleads the Feoffment 
of the Anceſtor of the Demandant to him, and J. S. with Warranty and 
Aſſets, the Parol ſhall demur for the Nonage of the Demandant, with- 
out ſhewing that he had the Eſtate of J. S. by which he alone may deraign 
the Warranty ; for if the Demandant be of full Age, and ſhould 
plead this lea, it would be an Acknowledgment of the Deed for a 
Moiety, 13 E. 3. Age 96 adjudged, 
6. [So] In a Formedon in Delcender, if the Tenant ſays that the 
Anceitor of the Demandant did nor die ſeiſed, the Patol ſhall demur 
{vr the Monage of the Oemandant; tor if he did not die ſeiſed, he has 
not this Writ in Licu of a Mortdanceſtor. 3 E. 2. Age 133. 
See [A) pl. 7. In a Yrit or Warranty of Charters, upon a Yarranty made to 
5. the Anceſtor of che Demandanr, tf the Defendant denies the Charter, the 
1>aro! hall demur for the Monage of the Plaintiffl. Temp. E. 1. 
Age 129. per Inge. 
3. In an Action of rhe Poſſeſſion of the Infant himſelf, the Patrol 
ſail nor demur upon any Plea pleaded, Co, 6. 4arka/l 3. b. 
Fitzh. Age, 9. As in Writ of Entry of a Diſſeiſin done co himſelt, brought by an 
pl. ” 3 Infant, if the 'Tenant pleads the Feoflment of the Father ot the De- 
2 2 p. mandant with Warranty to him, pet the Parol ſhall not demur, be⸗ 


per Brian & Cauſe it is brought of his own Poſſeſſion. 12 E. 4. 12. Co. 6. 
2 — J. Markall 3. U. | 


and is not 

brought as Heir. But the Stat. of Glouceſter ſays that in Writ 1 2 and Beſail, the Plea 
ſhall proceed; for theſe are Anceſtrel; but where he claims of his own Poſſeſſion, it ſhall not demur, 
bur ſhall proceed by the Common Law. Br. Age, pl. 42. cites 12 . 4 17. 6 Rep. z. b. in 
Markhal's Caſe, cites 12 E. 4. 1. 8 P. — And it ſeems that (12) in Roll is miſprinted for (17.) 


See (C) pl, 10. [So] In an Aſſiſe the Parol ſhall not demur for the Nonage of 
3 the Demaudaar, tho the Deed of his Anceſtor be pleaded in Bar, be- 
there. cauſe it is brought of his own Poſſeſſion, and the Circumſtances ſhould 
See (B) pl. be inquired in it. 12 E. 4. 12. 


10. and the 


Note there — —Fitzh. Age, pl. 18. cites Mich. 12 E. 4. 17. [And the laſt (12) here ſeems miſ- 
printed. ] | 


Firzh. Age, 11. So the Parol ſhall not demur in this Writ for the Monage of 
pl. 1 cires the Demandant, it a Fine be pleaded in Bar, fo that the Circum- 
and fg it ffances ſhould not be inquired, 12 E. 4. 12. 


ſeems it ſhould be here. 


RAS 12. So if a Foreign Releaſe be pleaded with Warranty, in which the 
Fol. 142. Circumſtances ſhould not be inquired. 12 E. 4. 12. 

WV 13. In an Action Real, if the Tenant pleads in Bar the Feoſſment 
of the Anceſtor of the Demandant with Warranty to J. S. and his Af- 
ſigns, whoſe Aſſignee he is, and ſays that Aſſets deſcended tg the Plain 
tiff, to which the Demandant faid that Nothing deſcended, in this or 


— 
—— ; * 
= — 


— „ — 


- A 86. | | 1 4.9 


the Parol ſhall demur, for tho the Feoffment and the Warranty ts 
not in Queitian, vur only the Aﬀets, the which the Jnfant may well 
try; yet it he cakes chis Iſlue, the Oeed of the Anceſtor ſhalt be held 
to be conetted by mum. 29 E. 3. 12, b. adjudged. 11 E. z. Age 6. 
16 E. z. Age 45 adjudged. 33 E. 3. Age 153. Contra 23 E. 3. 22. 
b. avzudgev, R 

14. do, tur the ſame Reaſon, if in a Formedon in Deſcender the Te- 
nant pleads a Feoctment by the Anceſtor of the Demandanc to A. and B. 
che Father and Mot her of the Tenant, and to the Heirs of the Father with 
Warranty, and that they are dead, und avers chat Aſſets are deſcended 
to the Demandant within Age, tho' the Demandant ſaid that B. the 
Mother ot the Tenant is yer alive, and ſo the Tenant has not thts 
Warranty. 11 E. 3. Age 6. adjudged. 

15. In Aſſiſe againſt an Infant, it the Iſſue be whether the Tenant 
be a Baſtard or a Mulier, Which is co be tried by the Biſhop, by which 
his Blood is to be bound perpetually, yet the Parol ſhall not demur, 
becaule this is of his Tort, and there thall not be any Delay in this 
Writ. 38 E. 3. 27. adjudged, ; . 

16. But otherwiſe it is in a Formedon in Deſcender ; for there, if 
the Iſſue * whether the Tenant be a Baſtard, the Paxol ſhall demur. 

13 E. 3. e 7. 

75 But 1 it is if the Tſſue be whether the Demandant be a 
Baitard. 13 E. 3. Age 7. 

18. In Nuper Obit, where Land was deſcended to 2 Sifters, and the one 
releaſed to the other and died, and the Heir of her who releaſed brought Nu- 
per Obiat againſt the other, the Plaintiff being within Age, and the Tenant 
pleaded the Releaſe, and the Demandant denied it, theretore the Tenant 
pray'd that the Parol demur for the Nonage of the Plaintifl, and fo it 
did; quod nota. Br. Age, pl. 76 cites 6 E. 2. 

19. In Quid Juris clamat brought by an Infant, Defendant ſaid that he 
held for Lile of the Leaſe of the Anceſtor of the Infant, without Impeachment 
o! Waſte, and ſaving to him the omg the Deed, he is ready to at- 
tern; and becauſe the Infant cannot take Conuſance of the Deed, there- 
tore it was awarded that he attend till his full Age. Br. Quid Juris ela- 
mat, pl. 2. Cites 43 E. 3. 5. 

20. In Hcire Factas by an Infant, a Deed inrolPd of his Anceſtor was Br. Conſeſ 
pleaded in Bar, with Warranty and Aſſets deſcended, and he pray'd that ſion, ol. 8. 
the Parol demur, and ſo ic did, and yet he ſhall not avoid it by Non- oy 8 
age, Dureſs, & c. Quod nora, by Belknap J. in the End of the Caſe. Br. leaded oh 
Age, pl. 63. cites 48 E. 3. 33. Riens yer 

Deſcent, ud 
the Plea was not taken, but the Parol demurr'd. 


21. It a Deed with Warranty and Aſſets be pleaded in Formedon, or Pre- * But it 

pe guad reddat, the Parol ſhall demur. Br. Confeſſion, pl. 8. cites 48 gg 

K. 3. 35. gainh bim 
N in Ahe, 

the Circumſtances ſhall be inquir'd. Br. Coverture, pl. 66. cites F. N. B. Fitzh. Dum ſuit iafra 


E atem. 


22. Tenant in Tail alien d by Fine, and after he leaſed to the Iſſue in Tail « 
within Age for Term of his Life, and died, the Alienee brought Scire Facias 

io execute the Fine, the Heir in Tail thew'd this Matter, and pray'd his 

Age, and had it; tor it was adjudged a Remitter by the Nonage. Br. 
Remirrer, pl. 38. cites 22 E. 4. J. 


Q q (E) For 


2 — —_ 
—— 


1 50 Age. | 


— — — — ——— — 
2 3 —— — 


— 


(E) For Nonage of what Perſon the Parol ſhall 


demur. 


S, 1. PDE Parol (hall not demur for Nonage of the King, he. 
3 caule the Law adjudges him of full Age. D. 3. 4. N 4 
and pray'd. 24. Contra 2 H. 3. Age 149. admitted, 

that the a 


Parol demur, and ſhew'd that the King's Progenitor gave the Land to him, bur becauſe he did nt 
ſpew Charter of the King, he was ouſted of the Warranty; nor would he ſhew other Thing by which 
the King ought to warrant &c. Fitzh Age, pl. 149. cites Mich, 2 H. z. | 


In Writ of Right brought by the King of the Seiſin of his Anceſtor, the Defendant pleaded that the 
King was within Age, and demanded Judgment, if during his Non-age &c. But per Shard, the King 
is always either within Age or of full Age to his Advantage; and the Defendant was awarded to an. 


23 and thereupon the Defendaat demanded the View, and had it. Fitzh. Droit, pl. 24. cites Mich. 
3. | 


In Scire Facias, the Gift of the King ſvall not be defeated by his Non-age. Per Thorpe J. to which ſe. 


veral of the Peers and Sages of the Realm agreed. Br, Age, pl. 34. cites 26 Afl. 54. and 6 E. 3. Fitrh. 
Ape 89. accordingly, | 


ore that of Lan of the Dutchy of Lancaſter, and other Lands which the King has as Duke &c. the Age 
is material, as 1 the Cafe of a common Perſon ; for he has them as Duke, and nor as King; but by 
the Statute of 1 Z. 4. which is a private Act not printed, it is annexed to the Crown, but by another 


private Act in the time of H. 7. it is ciſannexed, and made as in time of H. 3. Br. Age, pl. 52. cites 
1 E. 6.— Ibid. pl. 55. cites &. C. | 


See (I) pl. 4. 2. In an Action brought by Baron and Feme for the Inheritance of 
the Feme, the Parol ſhall not demur for the Nonage ot che Baron, 
becauſe in Right of the Feme. D. 3, 4. M. 137. 24. | 

Sce (B) pl. 3. In Writ ot Meine brought by Baron and Feme, in Right of the 

19. 8. C Femeß the Parol ſhall not demur for the Nonage of che Feme. 21 E. 
3. Age 85 adjudged. | 

Br. Cover- 4. In Detinue againft an Executor upon a Bailment to the Teſtator, 


ore, pl. 03. 5 JParol ſhall not demur for the Nonage of che Executor. 11 h. 
* "0, 240 

| 4 In an Action of Debt brought againſt Baron and Feme, upon the 

Obligation ot the Anceſtor of the Feme, the Parol ſhall demur for the 
Nonage of the Feme. 8 E. 2. Itinere Cant. Age 125. adjudged, 

Firzh. Age, 6. In a Præcipe quod reddat againtt Baron and Feine of the Land 

[AS ag f which the Feme has by Deſcent, the Marol ſhall demur for the 

[ do not ob- Contra 24 E. 3. Age 134. per Shard. 


ſerve this 
very Point there. See (I) pl. 4. 


Firzh. Age . A Feme received for Default of the Baron fhall have his Age, tho 
pl. 13. cir the Baron was of full age. 18 E. 3. 33- 


E. 3. 32. S. P. per Thorpe. 


But where a 8. In Debt againſt Baron and Feme on a Bond by the Anceſtor of the 
Fame ef full Eye, whereby he bound himſelf and his Heirs. They pleaded, that 


A the Feme was within Age of 21, and pray*d that the Parol demur during 
F+ = 


cation, and her Non-age, and it was awarded accordingly. Fitzh. Age, pl. 125. 
takes a Hus- Cites 8 E. 2. 

—— 4 io Debt brought upon the Bond they pray his Age, the Court denied it. Nvy. 69. 
Deeles v Nokes, and cites S. C. 


g. It 


ud . 
—— —— — 
— 


Age. 1 5 I 


9. It the youngeft Son enters, and is impleaded within Age, the Parol S. P. per 
ſhall not demur tor his Age; for he cannot be Heir by Continuance of 22 J. 7 
poſſeſſion; contra ol a Baſtard; tor he may be Heir by Continuance ot pa pr ao 
poſſeſſion; per Thorp J. Br. Age, pl. 65. cites 21 E. 3. 49. E 3. 46. 
10. In Debt it was agreed, that of Corporations it is no Plea that the“ * S.P. And 
Mayor is within Age, the ſame Law ot an Abbot, King, and Biſhop, as 3 of a Dean, 
it is ſaid eliewhere, tor they are Corporations &c. Per Briggs, an In- Hol c. 
fant who is made Executor may make a Releaſe of Debt &c. as well as Br. Age, pl. 
he may bring Action as Executor; for if he may be Executor by the 64. cites 20 
Law, then it is Reaſon that he may make a Diſcharge as Executor. Br. E. 4 8.— 


r 


n IITIrnrnnn 


Age, pl. 45. cites 21 E. 4. 13, 14. © * 


Things 
touching their Benefice or Corporations, cites 4 M. 1. 


11. Note, it was in a Manner agreed by all the Juſtices in C. B. in 
the Time of Queen Mary, that it a Parſon, Prebendary &c. be within 
Age of 21 Years, and makes a Leaſe 4 his Bene ice Within Age, yet it ſhall 
bind um; For where he is admitted by the Law of Holy Church to 
take it within Age, the Common Law makes him able to demiſe his 
Benefice within Age. Br. Age, pl. 80. cites 4 M. 1. 


(F) For the Nonage of what Perſon for a Collateral ( 
Reife the Parol ſhall demur. | 


l. N a \rir of Right where Batrel ſhall be join d in Grand Aſſiſe. 
if the Tenanr ſhews auy Matter ta have his Age, which makes 
him Heir to the ſame Perſon of whoſe Seiſin the Demandant has brought 
his Action, becauſe he clatmed to be Heir to the ſame Perſon, be 
{hall not Have his Age. 32 E. 3. Age 81. per Thorpe, 

2. So in a Formedon in Reverter, If the Demandant makes himſelf 
Heir to the Donor as Heir at Common Law, and the Tenaat claims as 
youngelt Son as Heir to the Oonor by Cuſtom, and prays the Parol 
to demur for his Mon⸗age, yet it ſhall not demur, becauſe boch 
* be Heir ro one and the ſame Perſon. 32 E. 3. Age 81. 
adzudg d. 

3. In a Nuper obiit by the Aunt againſt the Niece, and * demanded * In Roll it 


ot the Seilin of the Father of the Aunt, who was Grandfarher to the 5, miſprint- 


Tenavr, the Tenant who is in by Deſcent from her Mother ſhail not . 0e 


. | | Feme) but 
have her Age, becauſe they are one Heir, and. of equal Condition as in Fitzh. it 
to ribity of Blood. 9E. 2. Age 142. adjudged. 13 E. 2. Age is (demand- 
146. per Bert. where the common Anceſtor died laſt ſeiſed, as this 7, 

; ne 5 B. of the Sei 
ſn of their Grand! atber, the Tenant ſaid that his Father was ſeiſed, and died ſeiſed, and be is Y Heir, 
and prayed his Age, and was ouſted, becauſe they claimed all by one and rhe ſame Anceſtor. Br. Age, 
pl. 77. Cires 3 E. 3. It Canc, S. P. for this Writ is brought principally to try the Privity of the 
Blood. 6 Rep. 4. b. in a Nota by the Reporter, as it ſeems. 


4. Bur if Land deſcend to A. B. Coparceners, and they enter, have 
Ifſve, and die ſeiſed, in d Nuper Obtit wp one of them againſt the 
other within Age, the arol ſhall demur for the Noivage of the Te- 


nant, becauſe their common Anceſtor did not die laſt ſeiſed. 13 E. 2. 
Age 146. adjudged. Contra 4 E. 2. Age 137. adjudged. 
5. In a Rationabile Parte brought by one Coparcener againſt a 
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ther within Age where they are of divers Venters, the Parol hail 
not demur for the J2on-age of the Tenant. 13 E. :. Jtinere North, 

6. In a Writ of Contributione Facienda by one Coparcener againſt 
another, the Patrol ſhall not demur for the Non-age of the Tenant 
tho he ſays that his Anceſtor died ſeiſed, and held without Con: 
tribution to be made. 4 E. 2. Age 136. adjudged, 


(G) Who ſhall have it i reſpe of Eſtate. 


Ifa Man 1. IF an Infant be in by Purchaſe he ſhall not have his Age. 47 E. 
gives in Tail 1 3. 8. b. 47 All. 4. 21 E. 4. 19. b. 41 E. 3. Age 39. 15 E, 3, 


fo bis Son : 
and dies, and Age 53+ 
theSon is im- 


pleaded, he ſhall not have his Age, for he has the Poſſeſſion by Purchaſe. Br. Age. pl. 59. cites 40 E. 


24. 
: But if he vcuches himſelf to ſave the Tail, he ſhall have his Age, per Belknap J. Quere. Ibid 
Cro. E. 568. pl. 1. S. P. by Clench. S P. Arg. Cart. 88. ————Sce pl 12. See (K) pl. . 


S. P. per 2. [As] if a Leaſe for Lite be, Remainder to the right Heirs of J. 8. 


Cur. Br. who is dead at the Time, his Heir within Age, he ſhall not have his 
Ale & Age when he comes in by Aid Prayer, for he has it by id urchaſe. 
S. P. The ID. 4, 5. 

Name (Heir) 

makes him a Purchaſor, per Cur. 


* In Precile 3. If the Infant has an Eſtate in Poſſeſſion ſufficient to anſwer the 
quod reddat Action, yet it he has the Retidue of the Eſtate by Deſcent he ſhall 


the Tenant 
pleaded tas not have his Age. 43 E. 3 36. 30 E. 3. 17. 11 E. 2. Age 144 
bis Father udmitted. 
died ſeiſed of 

the fame Tenements, and he is in as Heir by Deſcent, and prayed his Age. The Plaintiff replied, That 
his Father did not die ſeiſed; Priſt. But Wilby ſaid, that thu' his Father did not die ſeiſed, yet if the 
Tenant was in as Heir, he Hall have his Age. It was then urg'd, that the Father in his Life time in- 
feoffed him, and he continued that / fete; Priſt. Bur Wilby ſaid, that if he is his Heir, he may, after 
his Father's Death, ele the one Eſtate or the other, tho" he infeoffed him in Fee in his Life-time, and 
therefore the Pla intiff ſhall nor Ive the 'Averment, and he had his Age by Award. Fitzh. Age, pl. 
59. Cites Mich. 30 E. 3. 17. and lays, that 5 E. 3. it was adjudged accordingly.. 


* Firzherb 4 As if Father, and Son and Heir purchaſe to them and the Heirs 
Age, pl. 59- of the Father, and after the Father dies, and a Real Action is brought 


Which fee Againſt the Son, he ſhall [not] have his Age tho he hath the Remain 


at pl. 3. in Der in Fee by Oelcent, 43 E. 3. 36. * 3oE, 3. 17. adjudged. 39 E. 
the Note. 3. Age 26. 


In Dower, 5. Tf Leſſee tor Life ſurrenders to an Infant, who has the Rever- 
if the Tera"! ſion by Deſcent, he ſhall not have his Age. Contra * 45 E. 3. 13- 


in Dower | 

teaſes his 1 D. 6. 2. b. 22 E. 4. J. b. 11 E. 2. Age 144. adjudged, 

Eſtate to the 

Heir, rendering Rent for his Life, the Heir ſhall have his Age in the Life of the Tenant in Dower; 

tor it is a Surrender, and the Heir is in by the Anceſtor. Br. Age, pl. 8. cites 45 E. z. 13. | 
S. P. becauſe he has the Poſſeſſion by Surrender, which is a Purchaſe. Br. Age, pl. 59. cites 40 E. 


- 12. ; 
a Br. Age, pl. 8. cites S. C. and was of a Leaſe by Tenant in Dower to the Heir, rendring Rent for Term 
of ber Life. And Finch held that the Heir ſhould have his Age in the Life of Tenant in Dower ; 
becauſe this is a Surrender, and the Heir is in by the Anceſtor. | A. | 

+ Br. Age, pl. 30. cites 1 H. 6, 1. which is, .4ſiſe againſt Tenant by the Curteſy and the Heir in Reverſion, 
and the Tenant by the ond 2 pending tie Writ, and died pending the I/rit ; Per Rolf, the Heir 
is in by Deſcent, which Paſton agreed, and that if he be impleaded he ſhall have his Age c. as if 
the Land had deſcended to him ; Quod non negatur ; but yet the Writ awarded good, becauſe he cone 


5 33 


Age. 
= 8 153 
6: to the Poſſe ſſion by his own Act, which makes the Wrir Joes that it ſhall not be avoided by 
1 


the Deach of the Tenant by the Curteſy after. -Br. Diſcent, pl. 15. cites $ C. and S. P. by 
Paſton. ; 


6. Ik an Infant be in by Abatement and not by Deſcent, he ſhall Eh. Age, 
not _ his Age. 2 D. 5. 11. b. 12. adjudged, 32 E. 3. Age 81. pl pig 
adjudged. OF TE 48 
; 7, If the Father enteofts his Son and Heir in Fee with Warranty, atd SADLY 
dies, the Son ſhall have his Age, becauſe the Warranty is extin&t, Fol. 144. 
and therefore in Licu of it he ſhall be adzudged in by Deſcent. * 30 E. oy DP 4 
3. 17. b. adjudged. + 24 Co 3. 36. b. pl. 59 v7 ..g 

8. C. 
Br. Age, pl. 26. cites 24 E 3. 77. contra; for the Fee deſcended determines the Franktenement — 
But it a _ 41 er whos 17 4g for Life, and —_ _ 2 the e deſcends to the Son, he 

Ih is Age. id. P. ibid. pl. 59. —— But ibid. pl. 27. ci a 
= be thall 5 bave his Age; for he has bis Poſſelon by — cites 9 E. 4. 18. contra to this 

+ Fitzh. Age, pl. 105. cities 8. C. 


8. So if he be enkeoffed by his Father without Warranty; for he 
may elect to be in of the one Eſtate or the other. 5 E. 3. Age 61. 
adjudged. - 4 ? ; 

9. Ik che Heir of a Diſſeiſee enters he ſhall have his Age. 9 H. 4. 5. Fitzh. Age, 
* 2 I), 3 b. | © nk 
$ P. by the beſt Opinion; for the Statute does not ou ſt the Ages but of the Heirs of the Diſſeiſee and Diſſeiſer, 
and not for the Age of the Heir of the Fe. ffee of the Diſſeiſor, which ſee and quære. Hr. Ape, pl. 69. cites 
21 E. 4.15. and 50. 


It the Father Tenant in Tail is diſſeiſed, and the [ſue enters within Age, he ſhall have his Age. Firzh 
Age, pl. 21. cites Trin. 2 H. 5. 11. 


10. Ik Tenant in Tail enfeoffs his Iſſue, and dies, the Iſſue ſhall « s. P. g.. 
have his Age, tor he is * remitted, and lo in by Deſcent. 11 E. 3. Age, pl. 56. 
Age 5. +21 E 4. 19. b. Temps E. 1. Remitter 13. adjudged, So << 44 by 
if ze takes the Eſtate of the Oiſcontinuee. ink Aon 
51.—+ Firzh. Age, pl. 21. cites 8. C. accordingly, tho' it was objected that the Iſſue was in by Purchaſe. 

8 P. Br. Age, pl. 48. cites 22 E. 4. 7. + Judgment. bur per Catesby, where the Iſſue in 
Tail recovers by Formedon upon a dying ſeiſed of his Anceſtor, he ſhall have his Age, and e contra 


mea Recovery in Formedon upon a Diſcontinuance, or by Cui in Vita. But per Brian, he ſhall 
Lye his Age in the one Caſe and the other; for he ſhall recover as Heir. 


11. Ik an Infanr be enabled by Cuſtom to have and to alien his Land And Age 


at a certain Time, as ar 15 Years of Age, or when he can meaſure a un be- 
Yarn of Cloth; after this Time and before his full Age of 21, he Lording to 
lyall have his Age; for the Cuſtom does not extend to this collateral the Common 
Thing. 11 . 4. 36. 39 E. 3. 19. b. 31 E. 3. Age 54. adjudged. 2 5 
cires 11 H. 4. 29. Fitzh. Age, vl. 24 cites 8. C. and ſays the ſame was adjudg'd accordingly, 
9& 39 E. 3. —— fr. Age, pl. 28. cites 39 E. 3. 10. S. P. accordingly. | 


12. Jta Deviſe be ro the Heir in Tail, and if he dies &C, that ano- * So u here 
ther mall 1ell ir, the Deviſee ſhall not have his Age, tor he ts in by der egen 


s ; | | der in Fee 
Purchaſe of the Tail. Quate * 3 Þ. 6.46. was deviſed 
over to an- 
other, Br, Age, pl. 2. cites 8. C. but contra if the Deviſe had been in Fee to the Heir. Fitzh. 


Age, pl. 15. cites 8 C. 


13. Ik a Gift be to the Father for Life, the Remainder in Tail to the Fitzh. Age, 
Son, the Remainder to the right Heirs ol the Father, and after the err SUES 
Father dies, and the Fee deſcends upon the Son within Age, pet he 
wy nes have his Age, becauſe he has the Eſtate Tail by Purehale. 

| + 3. 30, a ju co. ; | 
4. So if a Gitt © to the Father for Lite, the Rematnder to a Stranger "nd. Ape, 
in Tail, the Remainder co the Soo in Tail, the Rematnder rv che Ls n 
r elrs 


184 | A ge. * 
Heirs ot the Father, amd after the Stranger dies without Iſſue, and after 
the Facher dics, and ce Fee beſcends pon the Son within Age, pet 
he ſhall AY have bis age, becanie he has the Call by Purchale. 2 C. 
. 36. QU;UERCD. | 

Eirzh. Age, n : 5. Land , given to the Baron and Feme in Tail, the Remainder tg the 

* 105. cites t Heirs of the Baron, and after the Baron and Feme die without Iſſue 

and E. as Couſin and Heir of the Baron, brought Formedon in Reniainger 
and the Tenant ſaid that the Demandant is within Age, and yet the 
Farol thall not demur, tor, the Demandant is Purc haſor by Reaſon that 
the Fee-Simple was not veſted till now. Br. Age, pl. 74. cites 3 E. 3. 
It. Not. 

16. Precipe quod reddat, the Tenant ſaid that A. was ſeiſed and leaſed ty 
kim for Life, Remainder to B. in Tail, Remainder over 0 C. in Tail, and 
pray'd Aid ot B. and C. in the ſecond Tail, and of the fame C. becauſe 
the Reveriion in Fee is deſcended to him within Age, and pray'd that 
the Patrol demur ; and it was held that the Parol ſhould demur ; for tho 
the Poſſeſſion be by Purchaſe, yet the Fee is by Deſcent. Br. Parol Demur 
pl. 17. cites 40 E. 3. 13. F 

17. A Man leaſed for Life, the Remainder over in Fee, and he in Remaig.. 
der has Iſſue and dies, and atter the Tenant for Li/e dies, the Iſſue ſhall have 
his Age; tor the Remainder is deſcended to him, and yet the Poſſeſſion 
did not velt till now, and he thall be in Ward. Br. Age, pl. 54. cites 33 
II. 6. 5. | 

18. Entry [ur Diſſcien Ly an Infant of his own Seifin, the Tenant pleaded 
a beuoffmeat of N. O. the Anceſtor of the Infant Plaintiff, whoſe Heir he is 
with Warranty, and pray'd that the Parol demur tor the Non-age of the 
Pluinti:f And per Littleton, the Parol thall not demur ; tor the AFiox 
is of the proper Seilin of the Demandant, and not as Heir; and this is at 
Common Law, and not within this Statute nor the Scature of Weſtmin- 
iter 1. Quzre. Br. Age, pl. 67. cites 12 E. 4. 17. 

Br. Age, pl. 19. Ii the Diſſciſor enfecffs the Heir of the Diſſeiſce, and the Diſſeiſce dies, 

228 his Heir within Age, he hall have his Age; tor he is remitted. Br. Re- 

rag Scherz mitter, pl. 48. cites 21 E. 4. 78. 

in C. B. And 

by bim if c apprars by Crnrdian, and im parles till another Term, he ſhall have his Age; and there- 

fore it ſeems if he had ang pear'd by Ittorney and imparled, that he ſhall not have his Age; for then it 

Mall be Eſtoppel as it ſeens.— Br. Remitter, pl. 37. cites S. C. and 8. P. per Choke. 


— 


(H) For what Thing. 


2 . 1. IJ the Tenancy eſcheats to an Infant, who is in by Deſcent in the 
> Ser ag than Setgitory, he ſhall have his Age of it, 6 . 4 pl. 1. * 16 E. 
ſhall; bur . 

Quare, and 3. Ahe 46. Per Curtam. 

if this Heir 

<vho recover'd in Value ſhall have his Age when he is impleaded of this Land; and ſee 10 E. 3. 57. Tit. 


Aid in Firzh, 146. that the Aid lies in this Caſe ; and Note, that in the Caſe of the Eſcheat the Age lies. 
Br. Age, pl. 51. cites S. C. | 


2. If a Man recovers Rent and Arrears by Aſſiſe, or if he recovers Au- 
nuity and Arrears ot it in Writ of Annuity, and the Defendant dies, and 
the Plaintiff brings Scire Facias againſt the Heir, he ſhall not have his 
Age of the Arrears ; tor they are Real, and Parcel of the Rent or Annul- 
ry, and Debt does not lie of it; but if the Judgment be of the Arxears 
and Damages, then Debt lies againſt the Heir of the Arrears and Pa- 
mages, and there he ſhall have his Age, and this ſeems to be in Default of 
the Executor. Contra in Scire Facias againſt the Heir, Br. A ge, pl. 50. 
cites 23 H. 8. and 9 E. 3. Fitzh. Age 90. * q 

- Lt 
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z. A. recovered in a Dum uit infra Atatem againſt 3, by Default ater i 
Default. Two of the Tenants were within Age, and on a Wric of Error 
the Nonage was athgned tor Error, without alleging the Dying Seiled 
of their Anceltor, and Deſcent to them. Sed non allocatur. D. 104. pl. 
10. Mich. 2 & 2 1 2 Sug & al' v. Ward. 

W. Tenant in Tail, in Confederation of a Marriage with MH. infeoffed Bendl. > + 

8 and . N. to the Uſe of himſelf and 77 for fe. Lives, and Sw of * ig 
WW. and his Heirs, and died. H. by Fine granted the Lands to Z. L. and Waller v. 
his Heirs during the Life of M. He enter'd, and died ſeiſed, and his Son 2 82 
and Heir enter d, againſt whom the Son and Heir of IV. brought a Forme- * 24 
den, M. was ſiill living. The Tenant pleaded Nonage, and pray'd thar 43. 8. C. ad. 
the Parol might demur; ſe non allocacur, becauſe he was but as an judged, be- 
Occupant during the Lite of M. 4 Ee. 169. pl. 275. Hill. 16 Eliz. C. B. — * had 
Waller's Caſe. | | Land by De. 


8 | : { 
an Occupant, which is his own Act to enter into the Land, and not caſt upon him by the AG. 


5. C. cited Arg. Cart. 88. 


(I) Parol Demur. Vouchee. 


1. IF 2 Coparceners in Gavelkind arg vouched as one Heir, the aral Br. Voucher, 
ſhall demur tar the Monage of the Baungeſt, it he be ſeited, yet Wa cites 
he 18 vouched but tor his Polleuion. 43 E. 3. 19. Gr ie 


Cauſe is not 
ſvewn, whereupon it was ſhewn that the Arceſtor died ſeiſed of Gavelkind, which 1 them, 
and they enter'd as Heir &c, and che Demandant replied that the Youngeſt 1s not ſeiſed of any Land 
deſcended from the ſa me Anceſtor, Br. Parol Demur, pl. 7. cites 8. C. — —Fitzh. Age, pl. 36. cites 
S. C. and that the Court received the Averment of the Demandant, and awarded the Vouchee to 
anſwer. 


2. Ik one Coparcever be vouched, and has Aid of the other Copar- Br. Aid, pl. 
tener, who 1s within Age, the Parol ought to demur. 43 E. 3. 8 


23, b. i Fitzh. Coun- 
terplea del Ayde, pl. 20. cites S. C. 


3. Ik an Infant be vouched, and bound to Warranty by the Deed of Fitzh. Age, 


his Anceltor, the Parol hall demur for the Nonage of the Inkant.? Gehe 
17 E. 3. 59. Cul in Vita, 
and becauſe 


the Vouchee is yet within Age, and is not Heir of the Baron, and fo not within the Statute &c. the 
Parol ſhall demur. | | * 

A Man ſhall have his Age, tho' be has nothing in the Land, as the Vouchee, the Prayee in Aid &c. Br. 
Age, pl. 3. cites 9 H 6. 46, * | 


4. Tf a Femme, Tenant in Dower, vouches the Heir of her Baron, Fitzh. Age, 
and the Baron et rhe Heir, the Paro! ſhall not demur for the Nonage 2 808 N 
of the Baron, {is Feme being of tull Age, becauſe the Baron 1 
ged. only for the Hertags ar the Feme. 28 E. 3. 99. b. d. 

5. But the 12arok ought to demur ik both are within Age. 28 E. *Firrl Ape, 
3. 99. b. But Quere. Sa it chould demur ik the Feme t _—_— 
within Age, tho” the Baron was of tult age. Contra 28 E. z. 99. | 
b. per Mill. * 4 10. cites 
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156 1 Age. 


Br. Parol 6. Ik the youngelt Son enters int the Heritage deſcended, the 1a: 
Derur, Pr rol (ali not demuc for his Monage it he be vouched as Heir wichin 
ors Ting. Age, If the eldeu Son be of tull Age who is Heir in Right, becauſe he 
a cannot be Heir by Continaance.' 21 E. 3. 46. 

* Br. Parol J. Ik a Baitard be vouched within Age by reafon of his Poſſeſſion 
Dewur, pl. the JParol ſhall demur for his Nonage, becauſe he may be Heir by 
-p _ Conrinuance atl his Lite without being reclaim d. 21 E. z. 46. 11 
Thorpe. — E. 3. Age 3. 


8 Rep. 101. : 
b. 8. b in a Nota by the Reporter, cites 20 E. 3. Voucher 129.—8. P. Co. Litt. 244. b. 


Fitzh. Age, 8. Tf an Infant be vouch'd by Leſſee for Life, by reaſon of the Re. 
> dong verſion, which he has by Deſcent, the Parol ſhall demur, tho he has 
See GY z. not the Franktenement by Delcent, 30 E. 3. x7. 


& 7 and the Notes there. 


The Miſchief 9. Stat. N. 2. 13 E. 1. cap. 40. Where any doth alien the Right of his 
before the 'J} 72 

Statute <vns, 4 

That when the Husband alien'd the R ight of his Wife, this working a Diſcontinuance, and the Wife 
driven to her Cui in Vita, or her Heir to his Sur Cui in Vita, thoſe juſt Actions were delay 'd often 
times, when the Purch iſer vouched the Heir of the Baron being within Age, until his full Ape, which 
15 8 uy this Act And this Act reftrains the Common Law, and therefore it is taken Stri4t Faris. 
2 Init. 455. 


This Suit of It js agreed that from henceforth the Suit of the Woman, or her Her, after 


the Wife or ;he Death of her Husbaud, 

her Heir ex- , F 

tends only to a Cui in Fita, or a Sur Cui in J ita, which are the proper Actions upon an Alienation made 
by the Baron of the Right of his ite, the former Words being [Cum quis alienat jus Uxoris luz ] 
tor if the Ve be Tenant in Tail, and the Baron alien'd in Fee, aud died, and the Wite died, the Iſſue 
in Tail cannot have a Sar Cui in Vita, but he muſt Jade bis Formedon in the Deſcender by the Stat. of 
W. 2. cap. 1. and in this Action the Purchaſor may vouch the Heir of the Baron, and tor this Nonage the 
Parol ſhall demur; for that Action is not of this Statute. 2 Inſt. 455. 


This by the Shall 10! be delay d by the Nonage of the Heir, that ought to war. 


Context of 
this ACt ex- rantiſe, 


tends only 10 the Heir of the Baron who made the Alicnation, and therefore the Heir of a Stranger is out 
of this Statute. 2 Inſt 455 

If the Vonchee who is Tenant in Law couches the Heir of the Baron in a Cui in Vita, the Parol ſhall de- 
mur by the Star. of Weſtm. 2. cap. 40. For though the Hords ot the Statute are General, yer they are 
intended when the Tenant m Deed vouches the Eeir of the Baron, and not when the Tenant in Law 
vouches him. 1 Kep 15, Hill zz El in Str W. Pelham's Cate, cites 19 E. z. Ape 2. 

In Cui in Vita the Tenant vouched to the Warranty one B. who enter'd and wwuched one D. Son and Heir 
of one A. and becauſe he is within Ae, pray'd that the Parol demur, and ſo it did by Judgment, not- 
withſtanding this Stat. and therefore ut ſeems that the Stat. is intended only of the Nonage of bim cho is 
vouch d by the Tenant, and not of him who is wouched by the firſt Vouchee. Br, Age, pl. 43. cites 18 
E. 4. 16 | 

The Baron aliens to A. and bath Iſſue 2 Daughters, and dies; the Wife brings a Cui in Vita acainſt 
A. who wouched the Daughters as Heirs to the Baron, whereof the one only was within Age, the Parol 
ſhall not demur; altho' all the Coparceners, which make but one Heir, are not within Age, and the 
Words are per Minorem Ætatem Hæredis, yet ſeeing by the Common Law the Parol for the Whole ſhould 
have demurr'd, Judgment ſhall be given for the Demandant, and the Tenant ſhall attend for his Warran- 
ty in the Whole in this Cale, until the full Age of the Goparcener, that then is within Age. 2 Iuſt. 455. 


As the Ac- But let the Purchaſor tarry, wbich ought not to have been ignorant that 

3 & he bought the Right of another. 

Voucher ſhall be, and the Heir to be vouched are ſet down in certain, ſo the Perſon that is to vouch 

is alſo ſpecified, ſo as if any other vouch the Heir of the Husband, the Parol ſhall demur for his Non- 
e and therefore the Purchaſor or Buyer of the Husband is only be, by reaſon of this Ward (Emptor) 

l bound by this Statute. 2 Inſt 455. e | 


| And 


— a 


_————_ —— —  —— 
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And therefore this Emptor muſt have 3 Properties ; 1ſt. He muſt be Emptor, that is, Purchafor imme- 
Grately (rom the Baron, and therefore if this Emptor aliens in Fee, the Alienee is Emptor, that is, a Pur- 
caaſor ; bur becauſe he is not the immediate Purchaſor from the Baron (albeit he may vouch the Heir of 
the Baron as Aſſignee) yer 1s not he bound by this Statute. 2dly, He that is anEmptor within this Act, mw 
bs the Tenant in Deed againſt whom the Cui in Vita, or Sur cui in Vita is brought; and therefore in 
the Caſe before, if the 2d. Hlienee vouc hes him that was immediate Emptor, yet if le vouches the Heir of 
the Husband, the Parol ſha'l demur for his Non-age, and the Demandant ſhall not have [udgment main- 
tenant, becauſe the Cui in Vita &c. was not brought againſt him that was immediate Emptor, as Ten- 
ant in Deed of the Land, but he came in as Vouchee ; ſo it is if he that was immediate Emptor cometh in 
by Receit upon Default of 7. enant for Life, he is not bound by this Act, Cauſa qua ſupra. 4dly, He mult 
be ipſe Emptor, and not alter ipſe, and therefore if the immediate Emptor dies, albeit his Heir ſitteth 
in his Anceſtor's Seat, and is Alter idem, yet the Heir is not bound by this, becauſe he is not Ipſe idem. 
2 Inſt. 456. 5 
He - purchaſes 1ny Eſtate of Freel old, be it in Fee-fimple, Fee-tail, or for Life, he is an Emptor 
or Purchaſor within this Act, aud yet the Words thereof be, Qui alienat jus Uxoris ſuz. 2 Inf. 


56. ; 15 
: Alſo if Baron aliens, tho” it be for no valuable Conſideration, yet is he an Emptor, that is, a Purchaſor 
within this Stat. 2 I:ﬆ. 456. 


Until the Age of his Warrantor, to have his Warranty. And at the 


full Age of 

the Vouchee the Tenant ſhall ſue a Re-ſummons. 2 Inſt. 456. deep) 

This Act extends as well to a Warranty in Law for Example in reſpect of a Reverſion &c. as to a 

Warranty in Deed And albeit the Stat. of 32 H. S. notwithſtanding the Alienation of the Husband 

&c. gives to the Wife and her Heirs a Right to enter, as 10 that Act appears, ſo as the Wite or her Heirs 

are not driven to their Action, as at the Time of the making of this Act they were; and therefore this 

Act may ſeem to ſome to be of no great Uſe, yet for divers Points of notable Learning, and for the diſ- 

cuſſing of like Caſes ſtanding upon like Realon, Ld. Coke ſays, he held it very profitable and neceſſary 
to be explained. 2 Inſt. 456. 


10. In a Przcipe quod reddat the Tenant vouched, and the Sheriff 
alterwards returned that the Vouchee was dead. The Queſtion was, whe- 
ther the Tenant might revouch at large one as Son and Heir, and 1o pra 
that the Parol might demur for the Nonage. It was clearly the Opinion 
of the Court, that if he was not under Age the Tenant might revouch ar 
large, becauſe the firſt Vouchee never enter'd into the Warranty; but 
whether one withis Age might be vouched, the Court would adviſe. D. J. 
pl. J. Trin. 28 H. 8. Anon. 

11. In a Formedon the Tenant vcuched one J. as Couſin and Heir to S. C. cited 6 
Sir R. T. and pray'd that for his Nonage the Parol might demur ; but Reps al- 
be C. B. he ought to ſhew how he is Cugſiu. D. 19. pl. 47. Hill. 6 & 7 E. 6 ns“ 
8. Colvil V. Huddle iton. alſo es 16 

Age, and 15 E. 4. 46 E. 3. 25. and 31 E. 3. Tir. d * 


K) Parol demur. Prayee. 


1. 1 F in an Action againſt Teoant by the Curteſy he prays in Aid of 8. P. Br. 
the Heir within Age, the Parol ſhall demur, 43 E. 3. 36. Age, pl. 59. 


DST > cites 40 E. 3. 
13. (b) — But if a Writ of Errar be brought againſt a Tenant by the Curteſy, the Parol ſhall not de- 


mur for the Non age of him in R fion, ſaid by Haugh d l 
Tenant. Roli Re 45 everſion, ſaid by Haughton, and agreed by Coke, becauſe he is not 


2. But in Scire Facias againſt Tenant by the Curteſp to execute a Br Age, pl. 
Recovery in a Contra Formam Collacionis againſt an Abbot, if he prays 3 . 
1 15 of the Heir within Age, the Parol ſhall not demur. 2 6. 4 lies bur bor 

L | | Age. See 


(B) pl. 29. 
8 3. Jfs.C. 


— — 


22 * 3 EI 
Cc © BS. 
. ˙ . Mo ee EE. 


—— . — 


Age. 
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5 oY 13 3. Af Leuce lor Liie nas Aid of the Remainder within Age, who is 
"ai 1Ay 1 Jer. A - 
„ Fine, che in by Deltent, the Parol ſhail bemur. 7 0. 4 42 b. 11 9. 4 
Tenant ſaid 74. b. 24 C. 3. 32. U. f 27 C. 3. 87. | But orherwile tt [Sik he be 
that the Fine ui as rigüt Heir to J. S. Wiicy is by Purcuaſe, 7 Þ, 4. 5. adjüdg 
«as levied to 5 ; 3 0 
tim, tha Re- ed 1D EA ig Brews, 97 
mamaer to the riobt Heirs of l N uo wa dend at the Time of the Fine, and J is Feir to I 
prayed Aid of him, and that the Paroi demur tor his . and the Aid © nies; 4. fp "> 
8 that 5 does nut lie, b-can'e he is Purchaſor by Name of Heir, and ſhall not be in 
ard, nor pay a Relief, and yer it was agreed that Baſtardy was a good Plea. Br. Ape 
CE Fitzh. Age, pl. i cites 8 @ : . ene 
t Fitzh. Age, pl. 108. cites 8. C. 


. [So] if Leſſee for Life has Aid of him in Reverſion wi 
Age, P!- 24 who is in by Deſcent, the Parol ſhall demur. r: H, 4 - : 1 


cires Mich, x 
11 H.4. 29, . 6. 10. b. 4 18 E. 3. 33. 30 E. 3. 17. 14 E. 3. Age $7. adjudged. 
and tho” it 
was objected that the Land was Gavelkind, and that the Cuſtom is, that the Heir ſhall have his Land 
8 5, _ may alien it at ſuch Age, and that in this Caſe the Heir was more than 15; but the Court 
icld, that as tothe Praver in Aid, thev ought to adjudge according to the Common Law 
other Matter wis ſhewn, th: Pirol ſhould demur. mY 1 n 
t Fitzh. Age, pl. 15. cites S C. 
+ Fitzh. Age, pl 13. cites S. C. 


Fizh, Age, 5, If Lefiee for Life he, the Remainder to the right Heirs of J. S. 
28 ene who is dead, and at. cr the right Heir dies, his Heir within Age, and 
2 Lelicc has dio ohm, te Jaarot ought ta demur, for he ts in by 
Leiccnit. 27 E. 3. 57. 
Fitzh. Age, 6. So id J. 8. at his Death has 2 Daughters and Heirs, and after 
pl 168. cites the one diss, and her Part deſcends to her Daughter within Age, 
1 {2arsi digt to demur tor her Non age, tho' the Aunt be in by Pur⸗ 
chale. <7 ©. 3 87. | | 
* The Age 7. In Aunuity againtt a Parſon, if he has Aid of the Ordinary and 
was de” Patron within Age, yet the Parol ſhall not demur for the Non age of 
did not pray the . — tor the Charge vacs not lie upon the Pc on, but upon 
# at r, the Parſon. * 11 9. 6 10. b. f 21 0. 7. 41. 15 0. 7. Age 127. ad 
nor Pray It Judges. 


in Chancery, 
before Procitemb granted, and alſo the Loſs is net to fall upon the Patron, Lut upon the Parſon ; per Babbirg- 
ton. But Brooke lays it ſcems to him t:147 chis is but a flender Reaſon; for by tnis tne Patronage is the 
cvorſe, which is the Cau'c that the Parton ſhall hive Aid of the Patron. Br Age, nl. 72. cies 11 Hl. 
6. 11 Firzh. Age, pl. 17. cites 8. C. 3c, Aid del Roy, pl. 105 cites 8. C. 

+ S. P. But Kehle was of Opinion, that for the ſame Reaſon that the Parſon ſhall have Aid of the 
Patron, the Patron ſhill have his Age. Br. Ape, pl 29. cites 21 H J. 41. and there 15 a Quere, whe- 


ther when the Patron comes by Procels, he mey not have his Age, tho' the Parſo, cannot have it at 


his Prayer Fitzh. Age, pl. 127. cites S. C. — S. C. cited by Haughton J. Roll Rep. 323. 


* Fitzh. 8. Ik he in Reverſion by Deſcent be reſceived for Default of the Leſ- 
Age, p1.."3- ſee, the Parol ſhall demur for his Non-age, tho the Statute is Pa. 


CIres 


+ Firth — Tarus petenti reſpondere. * 18 E. 3. 3z. b. 19 E. 3. Age 1. adjudged, as 
Age, pl. 56. J apprehend it. t 32 E. 3. Age 52, 53. adjudged. 2 E. 2. Age 79. ads 
cites S. C. judged. 14 E. z. Age 86 adjudged. 9 E. 2. Age + 142. adjudged. 
Ss. P io 13 E. 2. Age 147. adjudged. 30 E. 1. Jtinere Cornub, Age 150. ad- 


Formedon; ; 
and pl. (52 judged. 
and 53) are 6 
printed by Miſtake. ; f 

+ This ſhould be pl. 143. for tho both Pleas are of the ſame Year, yet pl. 142. is of a different 
Term, and not S. P. | 

In Scire Facias out of a Fine the Tenant pleaded to Iſſue, and then made Default, whereupon came on? 
R. and ſaid that the Tenant had but for Term of Life, the Reverſion to him, and pray'd to be received, 
and was received, and pleaded to ue, and afterwards died pending the [ſue ; whereupon came one &. and 
ſaid that R. is dead, and that he is Son and Heir to R. and that he has the Reverſion by Deſcent, and pray d 
to be received, and ſo lie was, and ſaid that R bis Father died ſeiſed of the Reverſien, <vhich deſcended to 


him 
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lim &c. and that he is within Ave, and pray'd &c. But Herle bid him defend his R ight now that he was 
received, or other wiſe deiſin ſnouid be given of the Land; whereupon S. pleaded in Bar, and ſo to Iſſuc. 
Firzh, Age, pl. 112. cites Irin. 7 E. 3. 32. 8. C. cited D. 298. b. in pl. 28. 


9. [8] Ik 2 in Reverſion by Deſcent are reſcetved for Default of 
the Leſſee, and the one is wichin Age, the Parol ſhall demur. 18 
E. 3. 12. adjudged. : | 

10. [9] If a Feme in by Deſcent be reſceived by Default of her Ba- 1; E f. 
ron, the JParol ſhall demur for her Monage, tho' the * Statute be cap. 3 
PREP petentt relpondere. 18 E. 3. 33. 5 E. 3. Age 61. ad⸗ =. 
udged. e 
F 15 [10] In an Avowry fora Rent charge reſerved upon a Purpar⸗ 58 
ty, if the Plaintict, Lefiee tor Life, has Aid ot him in Reverſion within Fol. 146. 
Age, who ts in by Deſeent in the Reverſion, yet the Parol ſhall v. 
not demur. 16 E. 3. Age 43. adjudged, Jt ſeems by this, that 
the Land is not in Demand. Ste the Book in Aid 131. This was 
in a ſecond Oeliverance, where the Father of the Prayee was ſum- 
moned to join in Aid in the firſt Action, and made Dekault, but it 
ſcems that this docs not alter the Cale. 

12. In Precipe quod reddat the Tenant made Default, and after Default 
came F. N. and pray'd to be received, inaſmuch as V S. was ſeiſed in Fee, 
and infeoffed the Tenant and the Father of the Prayee, and the Heirs of the 
Father of the Prayee, and his Father died, and he is within Age, and pray'd 
to be received, and that the Parol deinur tor his Nonage, and it was 
admitted that the Parol ſhould demur ; but it is ſaid there, that in an 
ancient Book it is adjudged that the Heir pou Receipt ſhall not have his 
Age; tor the Stature ſays that he jhall be Paratus petenti Reſpondere. Br. 
Age, pl. 70. cites 44 E 3. 6. 


(L) At what Time it ought to be demanded. 


fant is in ard to him alter a Procedendo, the Parol ſhall not 7*-. _ 5 
demur upon Demand tor the Nonage of the Ward, tho it ought to „ 


was denied, 


have been granted if he had demanded it at the Time of the Aid becauſe he 
Prayer; for the Procedendo commands the Judges to proceed, and 41d nor pra 


he ought to have en it in Chancery, in Scay ot che Procedendo. 11 * 


. 6. 10. b. pl. 17. cites 
CC — 
See (K) pl. 7. S. C. and the Notes there. 


(M) Counterplea. What ſhall be a good Coun- 
terplea. 


"I* a Ban ang in an Action, in which the Age lies, that his an 1 % 
ceſtor was leiled in Fee, and died ſeiled, and this deſcended to %% 
him within Une, and prays his Age, It 18 d good Counterplea that his ſaid that his 
Anceſtor did nor die ſeiſed. 29 E. 3. 6. b. But Quere. Father was 


ſeiſed, and 


lied ſeiſed, and he is in as Heir, and pray'd his Age, and the Demandant ſaid that the Father of rhe a 
Lo 


. Fa Man has Aid of an Infant, and of the King, becauſe the In- Br. Age, pl. 


| 
| 


— ä— —— — — — r — 


nant had nothing in Demeſne, in Ryverſion, nor in Action. Per Finch, This is no Plea; for you ought tg 
ſhrew that he abated, or the lik»; for otherwite it is only-Argument; for it may be that be vecover'd 4 


Heir, or that he enter'd by Reverſiin deſi rnoed &c, wherefure Finch awarded that he hall have hy, Age 
Br. Age, pl. 7 cites 43 E. 3 18 ; 


— 


c 


Age. 


— 


2. Ik an Iutant, upon Detaulc of the Tenant, prays to be received 
becauſe che Fenant is Tenant by the Curtely after the Death of his 
Mother, the R evertion ro him by Deſcent as Heir to his Morher, und 
prays the JIarol to de ur, it is a good Counterplea of the Age chat 
the Land was given to the Mother and the firſt Baron in Special Tail, 
and the Baron died Without Iſjue, ànd (ſhe took the Tenant for her 21 
Baron, ſo the 24 Baron in by Abatement 32 E. 3. Age 55. 
It ought not 3. A Counterplea to bar another of a Right of Privilege, which he 
to be by Ar, ought to have by the Law, as that of Age is, ought to bs full and certain ; 
NN 8 pet Crooke J. Roll Rep. 325. cites 3 E. 3. 49. 4 E. 3. 40. 
per Crooke 
J. cites 43 E. 3 18 


3 Bulſt. 144. S. P. by Coke Ch. I. 


4. It is a good Counterplea of Age of a Vouchee, that he is dead; per 
Crooke J. Roll Rep. 325. cites 7 E. 3. 27. 

5. In Pracipe quod reddat the Tenant alleged Deſcent, and that he 15 in 
as Heir, and within Age, and pray'd his Age, it is a good Counterplea that 
the Tenant and his Father purchaſed jointly, and he is in by ihe Survivor, 
and traverſe the Deſcent. Br. Counterplee de Aid, pl. 30. cites 39 
| £0. | 

5. P. by 6. It is a good Plea tht he had an elder Brother. D. 137. pl. 26. Hill. 
Crooke + 3 3 & P. & M 

Roll Rep, 5 4 

325. Cites 27 H. 6. 1. 4 E. 3. 41 E. 3. 28.—8. P. by Coke Ch. J. 3 Bulft. 144. cites 4 E 3. go. 


S. P. by 7. $9 it is a good Plea that his Father was attainted &c. D. 137. pl. 
Roll Rel. 26. Hill. 3 & 4 P. & NM. 


325. cites 40 E. 3 14. 48 E z. 21 E 4. 


Baſtarch is 8. Counterplea of Age ſhall not be, but where it appears that he is nit 


a good Plea ; 5 | A | | 
ine Forme. Heir, as 4 Baſtard, or one who ts not in as Heir, but by Purchaſe, or in 


don in Ke. Caſe of Inevitable Neceſ/ity; per Coke, Crooke, & Haughton. Cro. ]. 
mainder. D. 393. pl. 5. Mich. 13 Jac. B. R. in Caſe of Herbert v. Binion. 


137 pl. 26. | 
Hill. 3 & 4 P. & M.—-S.P. by Crooke ] Roll Rep. 325. cites 30 E. 3.14. 48 E. 3. 21 E. 4. 


— — — — 


| | (N) In what Caſes, if the Parol demur againſt one, it 
10 ſhall againſt another alſo. 


I 2 are vouched, tif the Naxol demur for the Nonage of the one, 
it ſhall demur for the other alſo. 45 E. 3. 23. 

2. If Aid be pray'd by 2 Coparceners, ſctlicet, the Aunt and the 
Miece, and the Aunt has the Remainder by Purchaſe, and the Niece 
is within Age, and has the Remainder by Deſcent, the Parol ſhall de- 
mur for both, 27 E. 3. 87. | 


3. 80 
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3. So 1f Aid be pray'd by one Coparcener of 2 other Coparceners, o in //: 
ot whom the one is within Age, and the other of full Age, the Paroli“ Ze by 
ſhall demur tor all. 33 E. 3. Ald of the King 109. one Copar- 


Cener. Be. 
cites 9 H. 9. 47. But it ſhould be 9 H. 6. 4-. a. 


Age, pl. 58. 


4. Ik one Coparcener has Aid of the other within Age, if the Patrol 
ſhall demur tor the Non⸗age of one, it ſhall demur for both. 9 


+. 6. 5 . . . i 4 
D Tt the Tenant vouches himſelf and J. as Heirs, and J. is within Fitzh Age, 


Age, the Parol ſhall demur for both. 13 E. 3. Jtinere North, E 50 
52. adjudged. pl. 52. is not 


the S. P. 
and therefore ſeems miſprinted. 


6. In Dum fuir intra ætatem by 2 Coparceners of the Seiſin of their“ Fitzh. 
* Coparcencrs, [Anceſtor] for the Non-age of one of the Deman- 45 s:. 
dants, all the ]Parol ought to demur. D. 3. 4 Ya. 137. 25. 30 E. {ng chere 


3. 7. b. the Word is 


| ; (Anceſtor.) 
The Words of D. 137. b pl. 25. are, that In dum fuit Infra Ætatem of the Demiſe made by his An- 


ceſtor who died before his full Age, or for the Nonage of one of the Demandants the entire Parol ſhall 
demur. [And ſo the Word Coparceners in the laſt Place ſeems to be put in by Miſtake of the 
Printers ] 


7. So the Parol ſhall demur for both in a Non compos Mentis by 2 XA, 
Coparceners of the Seiſin of the Anceſtor for the J2on-age of one, O. CO 
3. Ma. 137-25. 1 

8. [So] In a Writ of Entry ſur Diſſeiſin by 2 Coparceners, of which 
the one is within Age, qui non proſequitur upon Summons, yet the 
Patol ſhall demur againſt the other alſo. 12 E. 1. Itinere Wilts 
Age 130. adzudged. : ; 

9. Ik a M ric ol Error be brought againſt the Heir of the Recoveror, 8 P. Br. 
within Age, and A Scire Facias againit the Tertenant, if the JIarol de- Error, 2 9. 
murs for the Heir, yet it ſhail not demur as to the Tertenant. 9 0. , =: 6. 


6. 4. b. For the Heir ſhall not be at any Prejudice tf it be reverſed 2 
as to the Tertenant. argued, if 
e Faro 


ſhould demur againſt both, or proceed againſt the Tertenant, but leaves it a Quzre, —Firzh, Error, pl. 
20. cites 9 H. 6. 46. and the Book in Roll ſeems to be miſprinted. — Fitzh. Age, pl. 16. cites Mich. 
9 H 6.17, that the Parol ſhall demur as to the Heir, but that they ſhall go to the Examination of the 
Errors as ro the other immediately. S. P. Br. Age, pl. 21. cites 19 H. 6, 25. which ſeems to be 
112hr, and the Book in Roll miſprinted. —And Br. Parol demur &. cites S. C. and that after long 


Argument it was agreed that it ſhould demur againſt the Heir only, and that the Tenant ſhould 
al wer, 


10 Tf a Contra Formam Collationis be brought againſt the Abbor, 
and Scire Facias againſt the Tertenant, who ts in by Deſcent, and he 
has his Age, yet the Parol ſhall not demur as to the Abbot, 9 Þ, 
: : If 4 enter into a Recognizance, ànd after one dies, his Heir“ Br. Age, 
within Age, in 'Scire Facias againſt the Heir and the others, the Pa- P 18 cg 
_ rol ſhall demur againſt all. * 29 All. 37. adjudged. 29 E. 3. 39. 1 


Upon this 
being pleaded, the Parol ſhall demur againſt all (if the Demandort does not deny it) ab Proceſs ov 
Fenire Facias to be viewed, Br. Parol demur &c. pl. 16. cites S. C —— Br. Age, pl. 36. cites S. C and 

©, -Þ Firzh. Age, pl. 7. cites S. C. 
Langford's Caſe. 
wo enter'd into a Statute, and one died, his Heir within Age; it was moved that the Extent ſhall 
demur, becauſe the Uſura recurrit [non currit] contra Ezredem infra Ftatem exiſtentem, ard cited 17 
Aff. 4. per Mowbrey ; and ſo it was agreed by the Court. Het. 59. Mich 3 Car. C. B. Wilkinſon's 


Caſe —— See (C) pl. j. 
| Tt | 12. In 


3 Rep. 13. a. b. cites 8. C and 29 E. z. 50. Sir John 


— — — — 


l 2 a Age. 


— 


— 


12. In a Scire Facias againſt the Tertenants to have Execution of 

S. 7. but , mages recovered againſt J. S. ik the Patol demurs againſt one of 
Lind is recs the Tercenants kot his JNot-age, it (all demur agatnit all. 24 E. 3. 
ver d againſt 28. ddjudged. 
the Ance- | 
ſtor who dies, the Heir ſhall not have his Age in Scire Facias; for the Title of the Anceſtor i; 
diſproved. Br Age, pl. 24 cites 8. C. Fitzh. Age, n 102, Cites S. C. S. C cited 3 Rep, 13. 4. 
And the Reporter infers from thence, that if there Grandfather, Father, and 2 Daughters, and 
Jude ment is given for Debt or Damages aninſt tle Grand atber, and then he dies, and the Father dies, 
one of the Daughters heine within and the other of full Age, and Partitlon is made, the eldeſt ſhall not be 
ſolely charged, but ſhall take Advantage cf the Infancy of her Siſter ; for both the Heirs are but in one 
and the ſame Degree, s 4 

So it one bound in a Recognizance has Iſſue 2 Daughtess, ard dies, and they make Partition, the obe 
only ſhall not be charged but ſhall have Contribution, and the one ſhall take Benefit of the Non-age of 


the other; for in ſuch Caſe, tho' ſhe be charged as Tertenant, yet ſhe ſhall have her Age. Ibid. Co, 
Litt. 290. a. (h) S. P. 


See pl. 12. in 13. In d Scire Facias if 2 Coparceners are received upon Default of 
= Notes the Lelſee, and the Parol demurs tor the Non-age ot one of the Copar: 
888 ceners, it ſhall demur for both. 44 E. 3. Age 37. adjudged. 

14. In Mortdanceſtor, Land deſcended to 4 Daughters, the one enter d 
into the whole, and took Baron, and had Iſſue and died, the Baron leaſed it 
to another for Term of Life of the Leſſor, and the Leſſee was impleaded by 
the two Aunts and the Niece, Daughter to the Leſſor, by Aſſiſe of Mortdan. 
ceſlor, the Tenant vouch'd his Leſſor, who came and enter d into the Warranty 
aud ſaid that E. his Feme was ſeiſed in Fee, and he had Iſſue and is Tenant 
by the Curteſy, and pray'd Aid of A. bis Daughter, and by her Non-age 
pray'd that the Parol Demur. Belk ſaid he ought not to have the Aid 
tor the of whom he prays Aid is one of the Demandants, and therefore 
he may rebut tor Parcel and vouch for the reſt. But per Thorpe, we may 
not as here; tor the Aſſiſe ſhall not be taken by Parcel; and Mombray 
accordingly, and ſaid that the whole Aſſiſe of Mortdanceſtor ſhall demur. 
And Finch conceſſit, by which they counterpleaded the Aid tor 2 Parts, 
and were nonſuited for the third Parr, viz. the Niece was nonſuited, 
ſummon'd, and ſever'd, and then the Parol did not demur. Br. Mort- 
danceſtor, pl. 48. cites 40 Aſſ. 37. 

15. It a Man vouches 2 as Heirs, the one of full Age and the other with. 
in Age, and prays that the Parol demur, and the Demandant ſays that he 
is ot tull Age, and prays Venire Facias to be view'd, Proceſs ſhall iſſue 
againſt him of full Age; per Markham; but per Newton contra, and 
that no Proceſs ſhall iſſue till the other be adjudged to be of full Age. Br. Pro- 
ceſs, pl. 61. cites 19 H. 6. 5. 

D. 239. pl. 16. In Debt againſt A. and B. and E. the Daughter of C. deceaſed Co- 
39. 5. 8 ac- heirs in Gavelkind upon an Obligation of their Father. A. and B. were out- 
om be law*d, and had their Pardon. E. was waived. The Plaintiff declared a- 
Niece is out gainſt A. and B. ſimul cum E. who was waived, The Defendants pleaded 
of Court and that E. now one of the Heirs in Gavelkind, is within Age ; but adjudg'd 
= 2 upon Demurrer that A. and B. fhall anſwer; for ſhe never appear'd as 
hog yy ray Defendant in this Suit, and therefore A. and B. ſhall anſwer without 


and could her. And. 10. pl. 22. Paſch. 2) Eliz. Hawtree v. Awcher. 
not be re- 

ſummon'd at her full Age, becauſe ſhe never appear'd to the Court. 
cordingly, and the Pleadings— Mo. 7 4. pl. 203. S. C. 


Bendl. 146. pl. 205. S. G ac- 


(O) In 


(0) In what Caſes the Demurrer of the Parol for 
| Part ſhall be for all. 


1. Na Yrit of Error upon a Judgment for divers Thiggs againſt an 
Intaut upon a Recovery by his Anceſtor, if the Infant diſclaims 

for Part, by which the Judgment is to be reverſed tor Error therein, 
yet the Parol ſhall demur tor the Monage of the Jnfant tor che Re- 
ſidue, and it ſhalt make the Parol to demur alſo for that in which 
the Inkant has difclatimed, becauſe this is only one Record, and 
therefore if he has his Age of Parol he ſhall have it of all. 47 All. 4. 

2. The ſame Law 1t in an Action againſt an Infant he conteſſes the Br. Age, pl. 
Action of the Oemandant tor Parr, yet tf the Parol demurs tor the Re- 4 che & E. 
ſidue, tt ſhall deinur tor all. 47 All. 4. Sor Nan 


: that he may 
confeſs the Action as to Part, and have his Age for the Reſidue. 


3. Ik an Inkant brings a WYrit of Entry ſur Diſſeiſin to his F ather, See Star. 
and the Tenant pleads the Releaſe of the Father, as to Part of the Land Weſtminſt. 


demanded, by which the Parol is to demur for it, yet it ſhall not ED? 
demur for the Reſidue. 19 E. 2. Age 123. adjudged. which takes 
away Age in 


a Writ of Entry ſur Diſſeiſin en le per, at (I) ſupra. 


4. In Aſſiſe by 3 Coparceners, if the Tenant claims as Tenant by * This is 


the Curteſy of all, and prays in Aid of one of the Plaintiff's in Rever- 82 


lon within Age, and has Aid of him, by which the Parol ought to b. 40 A 
demur for the third Part which belongs to the Infant, and not for the 35. and was 


Reſidue, pet becauſe the Aſſiſe thall not be taken by Parcels, it ſhall _. Aſſiſe of 
Demir tor all. * 41 All. 37. ortdance- 


ſtor, for that 
Land deſcended to 3 Daughters, and the one enter A into the I hole, and took Baron and had Iſſue a Daughter, 


and died, and the Harem l-aſed i4 to J. S. for the Life of the Leſſor and J S. it impleaded by the 2 Aunts and 
the Niece (the Leflor's Daughter) by Aſſiſe of Mortdanceftor, and J. S. wouch'd his Leſſor, u ho enter'd 
into the Warranty, and ſaid that E. his Wife cas ſeiſed in Fee, and he bad Iſſue, and is Tenant by the Cur- 
, and pray'd Aid of A. his Daughter, and that for her Nonage the Parol may demur. Belke held that 
Aide in this Cafe ought no: ro be granted, he of whom it is pray'd being one of the Demandants. Bur 
Thorpe e contra, as this Caſe is, becauſe the Aſſiſe ſhall not be taken by Parcels; and Mombrey agreed 
and ſaid, that for that Reaſon the intire Aſſiſe of Mortdanceſtor ſhall demur, quod Finch conceſlit . 
whereupon they counterpleaded the Aid for 2 Parts, and were nonſuited as to the third Part, viz. A. 
the Niece was ſummon'd, and ſever'd, and nonſuited, and then the Parol did not demur. Br. Mortdan- 
ceſtor, pl. 43. cites 40 Atl, pl. 37,——Br. Age, pl. 39. cites 8. C. Fitzh. Voucher, pl. 207. 
Cites S. C. | 


5. [So] In Aſſiſe againſt an Infant of Land, whereof he has Parcel 
by Deſcent, and Parcel by Purchaſe, hy which the Parol ought to 
demur tor the Deſcent, hut ought not for the other, yet becaule the 
_ Ly be taken byParcels it ſhall demur for all. 4: All. 3. 

ncyoen. 


(P) Demanded 


164 Age. 


(P) Demanded by whom. And Proceedings, Pleag. 
ings, &c. 


1. EBT again/t an Heir upon the Obligation of his Father, who ap- 
1D pear*d by Guardian, and ſaid that he was within Age, and pray d 
his Age. The Plaintiff replied that he was of full Age, and pray'd Writ 
to make him come to be view'd, and it was granted; but Stone ſaid 
that tho? he ſhould be adjudged of full Age, the Plaintiff cannot recover 
his Debt, but the Detendant ſhall be compell'd to anſwer &c. Fitzh. 
Age, pl. 122. cites Mich. 19 E. 2. 
2. In Formedon, atrer the Parol has demurr'd fine Die by the Nonage 
of the Tenant, at the Reſummons at his full Age he ſhall plead Noy- 
tenure. Thel. Dig. 208. lib. 14. cap. Io. S. 2. cites Hill. 26 E. 3, 51, 
3. The Parol was put without Day by the Nonage of the Vouchee, 
and at the Reſummons the Tenant ſaid that the Vouchee is yet within Age; 
Judgment of the Writ, which ſuppoſed him to be 945 full Age; to 
which the Demandant replied that the Vouc hee was dead &c. Upon 
which the Tenant was put to anſwer over, becauſe the Demandant can- 
not have Writ of Reſummons of other Form. Thel. Dig. 208. lib. 14, 
cap. 10. S. 4. cites Irin. 31 E. 3. Reſummons 29. 
Br Age, pl. 4. Formedon againſt Tenant for Life, who joined Iſſue that Ne dona pas, 
z1. cites and oe came tor him in Reverlion, and ſaid that he in Reverſion is in 
1 A pon Ward of the King, and within Age, and pray'd that the Parol demur 
the Paro! during his Nonage, inaſmuch as the Tenant pleaded by Colluſion, and 
ſhall not de- becauſe the Reveriioner himſelt, nor any other tor the King, did not 
mur in this come &c. therefore the Jultices would do nothing. Br. Parol Demur, 
Caſe, pl. 14. cites 1 H. 6. 4. 
5. So at the Reſummons, after that the Tenant has demurr'd for Non- 
age of the Vouchee, the Tenant may plead that a Stranger has recover d 
againſt him after that the Parol was diſcontinued &c. and conclude to the 
Action, but not to the Writ, Thel. Dig. 208. lib. 14. cap. 10. S. 2. cites 
Trin. 5 H. 7. 39. | 


x Loy. 163 7, Formedonin Remainder was brought againſt an Infant. The In- 
. C. but 


laut by his Guardian pleaded that he was in by Deſcent, and prayed that 
. 3 Rags the Parol ſhould demur ; and upon this Iſſue was raken 4 


found for the * Tenant in the Formedon, and after ſeveral Arguments uſed in 


Errors aſ- B. R. Amcott v. Amcott. | 

fign'd being 

in Favour of the Infant, ſhews that Judgment was given againſt him.] The Judgment in C. B. was 
afhrm'd, Ber 118. S. C. Sed adyornatur.— Keb. 869. pl. 18. S. C. and (ſays exprelsly 
that) by Judgment the Defendant was ouſted of his Age, and Judgment affirm'd, Niſi. 


(Q) Age 


Aid of the King. 's 


(Q) Age triable. How and where. 


1. IF a Man vouches an Infant, or prays Aid of him, and prays that the 

Parol demur, and the Demandant ſays that he is of full Age, and 
prays that he be view'd, Venire Facias to be view'd ſhall ulue. Br. Pro- 
cels, pl. 141. cites 24 E. 3. 28. 
2. But it an Infam be impleaded, and appears by G uardian, who alleges 
his Age, and pravs that the Parol demur, Proceis ſhall not iſſue to be 
view d, but ene &a7rt4ian ſha!l be commanded to bring him in at à certain 
Day, and it he makes Default, Petit Cape ſhall iſſue. Quod Nota bene. 
Br. Proceſs, pl. 14. cites We 3. 28. = 

3. An Iatant brought Athfe ot Novel Piſſeiſin, and was demanded, 
and came not, and one as next Friend pray d to be received to ſue for him 
according to the Statute, and the Dejerdant ſaid that the Plaintiff was of 
full Age, priit, and it was tried by the Affiſe ; per Wich, which Finch 
agreed. Br. Age, pl. 10. cites 48 E. 3. 10. | 
4 The Court of Chaucery, upon View of the Body, and upon Exami- 
nation of ſeveral Witneſſes, and upon View of the Church Book, adjudged 
the Detendant to be under the Age of 21 Years. Toth. 135. cites 28 
Eliz. Wood v. Wageman. 
5. It a Tenant in a Real Action vonches A. as Heir within Age, or if 
Tenant tor Lite be unpleaded, and prays in Aid of A. in Reverſion, who 
is cut Age, and that the Parol may deinur &c. in either of theſe Caſes, 
it the Demandant replies that A, is of full Age, this ſhall not be tried by 
the Country, tor the great Delay it would be to the Demandants ; but 4 
Wl rit ſhall le awaraed to the Sheriff, Quo Ven. Fac. tali Die predif” A. ut 


per aſpet?* corpurts ſur conſtare poſt prafat Fuſtic. neſtris ſi prædictè A. fit 
plene LEtatis nec-ne &c. 9 Rep. 30 31. Mich. 33 & 34 El. in the 
Cate of the Abbor Strata Mercella. 


For more of Age in General, ſee Enfant, Guardian, Trial, and 
other Proper Titles. 


, * There ate 
6 . r 
* Aid of the King. NE 
Expreſs Aid 
| as Tenant 
WE N * for Life or 
| Years, or 
Farmer ren- 


(A) Aid of the King. In what Actions. Worth 


Cſding Rent, 
N Treſpaſs againſt Tenant in Fee of the Grant of the King, Aid ca, they 


does not lie, becauſe. no Prejudice can come to the Ang. 18 74 17 
"EE When there 


1 
D, 
K | is not any 

xpreſs Aid to be 2 but there appears ſome Cauſe of Aid, there he ſhall not conclude to have 
Expreſs Aid, but ſhall conclude Judgment Si Rege inconſulto & zdly, When there is (auſe of Aid, 
but no Aid is pray'd before Iſſue, then thisWrie of Rege Inconfulto is granted after Iſſue, and a Copy- 
bolder, or a Cuſtomary Tepant ſhall not conclude with xpreſs Aid, nor a Purveyor, bar Judgment St 
on Inconſulto.. Arg, Roll Rep-206. cites 4H: 6 28: 

t where in Treſpaſs the Deferdant ſexved that the Place is Parcel of the Manor of D. <ohereof the King 


u 


is ſeiſed &c. and this Land is demiſable by Copy of Crurt Roll and the King at ſuch Court leaſed to bim by 2 | 
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166 Aid of the King. 


&c. and demanded Judgment Kege Inconiulto ; and per Fitzherbert * clearly, he ſhall have Aid of 
the King, and no Traver'c to the Cauſe ſhall he here, as Not Parcel, or Not compriſed &c. Br. Aid del 
Roy, pl. i. cites 27 H. 8. 28. 

borin the Chancery no Writ of Search ſhall be granted upon Aid in Action of Treſpaſs, as here; fo, 
the King ſhall loſe nothing. Nota. Ibid. 


* Firth, pl, 2. In Treſpaſs, Aid ſhall be granted of the King. 45 E. z.; 
K Sb . 46 E. 3. 28. b. 9 H. 6. 56. 

mitted.— Br. Aid del Roy, pl. 16. cites S. C. and was Treſpaſs for fiſhing in Kingſton juxta Hull, 
the Defendant pleaded, that he had the Vill of Hull of the King in Fee Farm, rendring 40 l. a Year, 
by Charter of che Ling, which he ſh: ws, and that the Place * &c. is Parcel of the ſame Vill of 
Hull &c. ard pruycs Aid of the King, and had ir, notwithſtanding that the other alleged that his Ac. 
tion is brought in Kingſton uxta Hull, fo that it ſhall be intended 2 ſeveral Places &c. ——Br. Aid 
del Roy, pl. 97. cites 5H. 4.16 8 P. 


Br. Aid del 3. In Treſpaſs de clauſo fracto c. Aid ſhall be granted of the 


— N 11 Bing, becauſe by common Intendment the Freehold is che Cauſe of 


10. contra, rhe Action, this being for Things anneren to the Land. Contra 4 
becauſe he I), 6. 10. àdzudged 18. | 

has Frankre- 

nement, and His Frankterement is a good Plea in Treſpaſs, and a Man ſhall not recover Land nor 
Frankrenement in Action of Treſpaſs, but only Damages, which is no Prejudice to the King; for the 
Aid ſhall not be granted of the King but for Feebleneſs of Eftate, or for Loſs to the King, and nei- 
ther of them is here, (und Nota. 


4. In Treipaſs de bonis Aſportatis, Or Battery Aid lies not, be: 
cauſe the Freehold cannot be intended the Cauſe of the Action. 4 h. 
6. 10 h. 
| Br, Aid . Aid lies in Trelpals upon the Caſe. 7 D, 4. 2. b. 
- CP , _ 6. In an Action upon the Caſe againſt the King's Farmer of a Leet 
e holding the Leet Ad lics. * 18 . 6. 12. adjudged, 
* Fitzh. Al! ö 
del Roy, pl. 19 cites Trin. 18 H. 6 11. S. C. 

Treſpaſs upon the Caſe, in as much as the Defendant interrupted the Plaintiff to take a Mark which be- 
lenged to him for a Leet Sc. and the Defendant claimed the Leet by Grant of the Kine, rendring 51. a 
Year in the Fxciequer by his Charter which he ſhewed forth, and prayed Aid of the King, and had it, 
and yet it is only an Actlon of Treſpa's, in which nothing ſhall be recovered but Damages. Br. Aid 
del Roy, pl. 53. cites 24 E. z. 6. See (D) pl. 7. S. .—(H) pl. 3. S. C. 


Fitzh. Aid 7. In an Aſſiſe Aid ſhall be granted of the King in Reverſion. 4 
del Roy, pl. th, 4 pl. 19. ad)UDgeD. 


96. Cites "* ; * 
8. C. where the Reverſion was by Eſchcar to the King, but Search was denied. 


In Aſſiſe the Tenant may have Aid of the King, contra of a common Perſon ; but per Cheyney and 
Tbirne, where the King leaſes for Life Land of his Dutchy of Lancaſter, the Tenant ſhall not have 
Aid of the King in Aſſiſe; for of the Dutchy Land the King is as a common Perſon, for he has it as 
Duke, and not as King. Br. Aid del Roy, pl. 32. cites 11 H. 4. 85. . 

In Aſſiſe of Nove! Diſſeiſin againſt the Incumbent of the King of Parcel of bis Glebe, he ſhall have Aid of 
the King, and the like now in Juris utrum ; Quod Nora. Br. Aid del Roy, pl. 95. cites 3 H.; 5 

In Aſfiſe of Novel Diſſeiſin the Defendant ſhall not pray in Aid, but only of the King. 2 Intt. 411. 
8 Rep. 50. 8 P. — See Aid of a common Perſon (A) pl. 13. 


Br. Scire fa- 8. The Indictee of Felony being outlaw'd brings a Mit of Error, 
cias, E and hath a Scire Facias againſt the Tertenants and Lord; one Ter-t& 
ce ne had nant comes and ſays, that the King granted the Land to him for 
Aid of the Life, pet he ſhall not have Aid of the King, becauſe by this Mrit he 
King, but had nd Day in Court but to hear the Record, 11 0. 4 53-V. 


gad ther Firzh. Scire facias, pl. 68. cites 8. C. & S. P. as to 


ſaid there about the having no Day in Court. 
his having no Day in Court. 


In Replevin Atd ſhall be granted of the King. 9 P. . 66 
1, Tear in Fee of the Grant of the King thall have ach io rel 


Aid of the King. — 


Actions, becauſe if the Demandant recovers, the King ſhall change 
his Cenant, 18 9. 6.13, 5 
11. In a Quare Impedit Aid ſhall not be granted of the King, 8 ?. if n b- 
becauſe this is brought upon his own Diſturbance, and for the Mil⸗ ary "att an 
chict of the Laple in the mean Time, 5 . 7. 16. for other wit 
nothing ſha 
Fitzh. Aid, pl. Is. _ 


i —— < — - 
——ů— 
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be recovered but the Preſentment. Br. Aid del Roy, pl. 97. cites S. C. 
8. C. accordingly. n ; 3 

In Qua. Imp. the Defendant ſhall have Aid againſt the King in lieu of Voucher. Br. Voucher, pl, 
-. cites 9 H. 6. 56. Br. Qua. Imp. pl. -. Clics. S. C. & S. P. that Aid was granted upon Charter 
ſpewu. Br. Aid del Roy, pl. 6. cites 8. C. Fitzh. Aid de Roy, pl. 15. cites S. C. SCC 
Aid of a common Perion (A) pl. 22 ; . 

In Qua. Imp. the Suit was Ray's by a Rege Inconſulto, becauſe the Patronage was in the King, and 
adjudged, quod ſequatur penes Dominum Regem, and a Procedendo pray'd and granted in Chancery, 
and Day given to the Attorney General, to thew Cauſe why it ſhould not be granted. Roll Rep. 290. 
cites 3 & 4 Ma. Jones v. Elkes. 


12. In an Action of forcible Entry the Defendant being Tenant Br. Aid del 


for Lite ſhall have Atd of the Heir in Reverſion, and of the King in RT 


whoſe Ward the Heir is, the Oetendant making Title by the Leaſe contra; for 
of the Father ol the Heir. 22 ID. . b. 18. adjudged. no Franktene- 


ment is to be 

recovered in Treſpaſs, and he che has Franktenement is able to plead to all Purpoſes in Treſpaſs ; Quod No- 
ta, by the beſt Opinion, and this notwithſtanding that the Plea goes in Diiproof of the Reverſion 
[The Year Book is, that the granting it was by Conſent and Agreement of the other Side, as not be- 
ing more in Delay than a Demurrer would be] Br. Aid, pl. $5. cites S. C. according to Br. Aid del 
Foy, pl. 47. Br. Forcible Entry, pl. 6. cites S. C. accordingly, by the beſt Opinion, and thereup- 
o! the Detendant ple:ided Not- Guilty. Fitzh, Aid del Roy, pl. 23. cites S. C. that Aid was 
granted, becauſe t would be as ſpeedy as a Demurrer, but ſays nothing of the Conſent. Fitzh. 
Aid de Roy, pl. 11. cites 4 H. 6. 12. that Aid was denied per Cur. 


13. In an Ejectione Firme the Octendant ſhail have Aid of the Sc (0) pl. 5. 
King, (tt ſcems the King had the Reverſton before Jſſue) becauſe by 
Intendnent the Freehold mall come in Debate in thts Action, theKar! of 
Ket's Cale adzudged, cited 3 Jac, B. N. 

14. In Scire Facias to execute an Annuity againſt a Parſon, Aid was The Defen- 
granted of the King, becauſe the Dean was Patron of the Parſonage, * 7770 . 
ard the King was tv collate to the Deanry. Arg. Roll Rep. 292. cites the King <a 
38 E. 3. 18. Scire facias 


: a ; | upon a Recog - 
n dance notwithſtanding tl.e Statute. Br Scire facias, pl. go. cites Title Aid of the King, 39. 


15. In Præcipe quod reddat againit Tenant of the King, who holds of 
him by Rent and Services, the Tenant thall not have Aid of the King, 
unleſs the Title of the Demandant be elder than the Title of the King to the 
Heigniory; tor otherwiſe he who recovered ſhould hold by the firit Ser- 
vices, Br. Aid del Roy, pl. 13. cires 35 H. 6. 56. per Priſot. 

16. In Petition of Right by Sorell in Treſpaſs, the Defendant ſaid, that 
the King leaſed to him for Tears, and prayed Aid of the King, and had 
the Aid, but he thall not have Search, fo ſee that it is admitted that 
the Letlee tor Years thall have Aid of the King in Treſpaſs and yet no 
Franktenement is to be loft ; Per UE, where Tenant tor Lite, the 
Reverlion to the King, has Aid ot the King, he ſhall not have Search. 
Br. Aid del Roy, pi. 60. cites 9 E. 4. 52. 

17). Ina Cad permittat 1 a Common againſt Tenant for Life of the 
Land of the Leaſe ot the K ing, he ſhall have Aid of the King. Br. 
Ad del Roy, pl. 93. cices 2 H. J. 11. | 

18. In Writ of Error to reverſe a Fudgment, the Delendant in Error 
pray'd Aid of the King, but denied per tot. Cur. becauſe no Land is in 

mand, but only collaterally; but afterwards when the Lands come 
once in Queſtion, then Aid thall be granted, but never before. Bultt. 
219. Trin. 10 Jac. Baker v. Nichols. 
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168 7 "Aid of the King. 


This Stature 19. 4 E. 1. Stat. 3. cap. 3. Concerning the Endowment of Women, ik 


having not e Guardians of their Husbands Inheritance have Wardſh1p by the Tift o, 
been printed 


till towards Crant of the King, or where ſuch Guardians be Tenants of the Thing in D. 
the latter mand; or if the Heirs of ſuch Lands be vouched to Warranty, if they ſay thy; 
Part of the they cannot anſwer without the King, they ſhall not ſarceaſe upon the Matte; 


1 £ nf therefore, but ſpall proceed therein according to Right, 


thereby as it ſeemeth nor commonly known, there have divers Aid-Prayers been granred direct] y apainit 
both Points of the Purvi-w of this Statute, as well when the Writ of Dower han been broup tir abainſt 
tne King's Grantee or LOmmiute, as where the Heir came in as Vouchce in his Cuſtody, and the like 
Kule Brian gave !. 4 & / but when Juſtice Townſend remember'd him of this Statute of Bigamiz, 
the Aid was over-ru-ci. 2 Iuſt. 271. 2 ] 

And at the Parlian ent holden in 18 E. 1. an Act is in the Parliament- Roll thus enter'd, Quod viduz 
recipiart Do!em de teriis in cuſtodia Kegis exiſtentibus, Dominus Rex præcepit Juſticiariis de Banco 
quod viduz poſt mortem virorum ſuo um petant Dotem ſuam &c. et quod in placitis illis procedant ſe. 
cundum conimunem legem Regui, & qued partibus faciant debitum Juſticiæ complementum, 2 In 
271. . 
80 as ſeeing the Letter of this Chapter of 4 E. 1. extends but where the King hath granted the 
Cuſtody over, or where the Heir came in as Vouchee, the Act of 18 E. 1. made about 14 tears after, 
addeth that theſe Widows ſhall recover Dower againſt the Heir in the Cuſtody of the King, where the 
King granteth not the Cuſtody to any, but keepeth the Lands in his own Hands. And 2 Coke ſays 
he 1s verily perſuaded, that ſeeing tne granting of Aid where no Aid was grantable, was not any Error 
(whereby the Judgnent might be reverſed,) ſome Judges, either for that Cauſe or for Fear, have 
granted Aid of the King in many Cates, where it was not to be granted by Law ; and the rather for 
that in ancient Times, Aids of the King were little or no Doty at all; for Writs of Procedendo were 
ſpeedily granted , whereas of latter Times Aid-Prayers, and cfpecially Writs de Domino Rege Incon. 
ſulto, are ud m.reiy tor Delay of Juſtice, and that for no {mall Time. 2 Inſt. 271. 


* 


(B) In what Caſes it lies, contrary to the Suppoſal of 
the Writ. 


See(Q) pl.r. I. IN an Aſſiſe of S. in the County of H. if the Tenant ſays that 
5. GPs . the Land is in F. which is in the County ot E. and that the King 
pla 6 re. gabe it to him, rendering 40 l. Rent per Annum, he ſhall not have 
covers in the Ald of the King, becauſe this is contrary to the Suppoſal of the 
County of Mrit; {0 that if did ſhould be granted the Brit would abate, and 
II. Br. Aid the Tenant is at no Prejudice if he hath not the Aid, 21 E. 3. 19. 
del oY» P. adjudged. 

40. cites 


S. C. | 5 
Fitzh. Aid de Roy, pl. 2. cites 8 C. 


RAY) 2. Ina Dum tuir infra Ætatem, ff the Tenant ſays that he holds by 
Fol. 149. virtue of a Leaſe from the King by his Patent, and ſhews it forth, b 
— which it appears that he hath but a Chattel, and not a Freehold, 8 
is contrary to his own Acceptance, for he hath accepted the Writ 
ood, yet becauſe the King's Right ſhall not be tried without the 
King, he ſhall have Aid of the 31 E. 3. Aid del Roy 69. 

judged. 


(C) Upon 
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— 


(C) Upon Demand of what Thing. Of another Thins 
than that which is % Demand. 


IF the King's Farmer be ſued upon his own Grant, made by him Aid of a 

atter the Graut ot the King, he ſhall not have aid. 48 Ed. hors 9 
3. 18. Cites 8. a | 

: : but not 

clearly S. P. Zr. Aid del Roy, pl. 19. cites S. C. As where Covenant was brought by the Vill of 
N againſt the Vill of D). tor that they covenanted with them that they ſhould be quit of Toll in D and 
that they had taken Toll; and rhoſe of D. ſaid, that they had their Vill of D. of the King in Fee- Farm, 
and prayed Aid of the King, and becauſe this is their own Covenant and Deed after the Fer. Farm, 
they were ouſted of the Aid. Br. Aid del Roy, pl. 19. cites 48 E. 3. 18. Fitzh. Aid de Roy, pl. 
59. Cites S. $4 according] y, for the King is not endimaged by ir, 


2. If a Common be demanded to iſſue out of the Land of the King's “ Firzh. 
Leſſee for Lite, he ſhall have aid of the King. 6 Pen. 4. 5. b. 19 


Hen. 6. 11. 19. 7 1 Au. I. adjudged. 13. cites 
S. C. but not 
S. P. + Firzh. Aid de Roy, pl. 86. cites S. C. ſays the Court gave Day &c. and in the 


mean time to \,cak with the King &c. 


3. [S0] If a Rent or Common be demanded to iſſue out of the * Br Aid 
Land of the Lung's Leſſee for Life. he hall have aid of the King, 4! Roy. pl. 


6D. 4. 5. b. 4 Hen. 6. 11. 19. * 3 All. 1. adjudged, though the Aid be g Ca. 
granted of another Thing which is not in Demand. cordingly, 
and arter- 


wards came a Procedendo, but not to go to Judgment Rege Inconſulto. Fitzh. Aid de Roy, pl. 


87. cites S. C. 


4. Tf a Common be demanded to iſſue out of the Land of the Fee- See () 
farm ot the King, rendering Rent, he ſhall have Aid of the King, 13 vl. 6. S. C 
Hen. 4. Aid del Roy 99. Curia. Dubitatur * 46 All. 1. 

5. if a Common be demanded to iſſue our ot che Lands of rhe * Br. Aid 
King's Tenant ot the Gitt of the King, diſcharged of Common, he ſhall de! Nays pl. 
have Aid, tho he is to have Aid of another Thing than that which is 30 
it Demand. * 25 Aff. 8. f 29 All. 19. ſeems to be 


contra; for 
they were in Doubt if he ſhall have Aid, becauſe the Gift is of the Land, and the Aſſiſe is of the Com- 
mon, and ſo another Thing than is given; and per Shard J. Aid is not g rantable by Deed which com- 
menced hefore the Title of the Action of the Plaintiff accrued. 
t Fitzh. Aid de Roy, pl. 75. cites S. C. but not S. P. 


6. Where a Man claims to be diſcharged of Toll in a Vill where the 
King has Fee-tarm, Aid of the King ſhall be granted to the Vill. Br. 
Aid del Roy, pl. 93. cites 2 H. 7. 11, | 


12 (D) In 


| 170 Aid of the King. 


(D) In what Caſes it ſhall be granted of the King, 
| where the King 1s Party. 


Br. Aid del t. IN Trefpaſs by the King for taking of Toll of his Tenants, who 
Roy, pl. 24. 1 are Toli-free, the Detendant juſtified as Fee- farmer (as it ſeems) 


3 of the King, and had Aid of the Ging. 7 D. 4 2. b. 


ſays it is briefly reported. 


Br. Aid del 2. JF an Office be found for the King, that ſuch a one held of the 
echo King in Chivalry, and died his Heir within Age, by which he ſeiled 


we” Lig the Ward, and committed it to another during the Nonage, upon 
de Roy, pl. Which another comes and traverſes the Office, and upon this a Scire 
97. citess. C. Facias iſſues againſt the Patentee, who comes and ſhews that the King 
granted the Ward to him, and prays in Aid of the King; pet he ſhall 
not have it, becauſe the King is Party to the Plea, and the Patentee 
may join to the King by Force of the Scire Facias. 15 Den. 7. 10. pet 
Curiam. 
See (H) pl. 3. But if the Office be traverſed, and found falſe, and after a Scire 
14 8. C— Facias is granted «gainit the King's Leſſee, he ſhall have Aid of the 
Ar pk King. (It ſeems, becauſe that now che King is not Party; for the 
cites 8. C JÞlca between hun and the Jlaintiff is determined. 37 Aff, 11. ad: 


Br. Aid del judged. 
Roy, pl. 84. 


cites 8 C. & S. P. accordingly ; and Brook» ſays, and fo ſee that where the King is intit'ed by Office, 
as he was here, his Patentee ſhall not be ouſted without being warned to anſwer to it. Quod nota— 
Br. Petition, pl. 17. cites S. C. | 


Br. Aid del 4. If d Patentee be to have a Recompence in Value againſt che King, 
Roy, p59 he ſhall have Aid of the King, tha the King be Party, becauſe he 
& S P__ ſhall not have the Recompence without Aid. 15 Y. 7. 10. Per 


Firzh. Aid CUriam. 
del Roy, | 
pl. 97. cites S. C. & S. P. 


Fitzh. Aid 5. Where the Cauſe of the Action ig more ancient than the Cauſe of 
de Roy, pl. the Aid Prayer Of the King, the Aid docs not lie. 4 Den. 6. 12. 


10. Cites 8. C. 
6. As in Treſpaſs for a Treſpaſs in the Time of H. 4. if the Defendant 
ſays that after the Treſpaſs ah Office was found that ſuch a one died 
AO oy _ the 8 * his Heir in Ward to the King; he 
* Fol. 150. ſhall not have aid * o ing, becaute the Cauſe of the Ald is 
— > after the Treſpaſs ſuppoſed. 4 Ben. 6. 12 ty 
(32 26 7. In an Action upon the Caſe againſt the King's Fee-Farmers of a 
Aid de Roy, Leet, If che Plainritt claims the Leet by Preſcription and the Farmers 
1 19. cites by Grant of the King ſince Time of Memory, and ſo after the Title 
rin. 18 72 of the Plaintiff, yet the Farmers ſhajl have Aid, for that perhaps 
6. 11. the King hath barred or may bar him of the Leet, or hath a Re 
2 leale. 18 Den. 6. 12 adjudged, | 


Rent was reſerved, and ſo it might be of Prejudice to the King, the Aid was granted,———S. P. Arg. 
Roll Rep. 292. 


The Original is miſprinted (Ley.) 
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nm 


r 


g. Where one has Cruſe of Voucher or Warranty of Charters againſt a 
common Perſon, in {uch Caſe he ſhall pray Aid of the King ; for he can- 
ror vouch him nor have Quare Impedit againſt him. Br. Aid del Roy, 


pl. 6. cites 9 H. 6. 50. 


0 


(E) Upon What Plea. In what Caſe it hall be granted, 
where it appears the King hath no Title. 


that would loreclote him ot Aid, he ſhall be ouſted of Aid. 39 


Edw. 3. 12. b. N ; 

2. If a Man prays in Aid of the King, and ſhews for Cauſe of the Cro J. 421. 
Aid che King's Grant, I Upon his lea it appears to the Court that el. 2. Light- 
the Grant is void, he ſhall be ouſted of Aid. Palch. 15 Jac. B. R, c erer 
between Lg H and Levert, refolved per Curiam. judg'd ac- 


| . cordingly.— 
Bridgm. 88. Lightfoot v. Lerret S. C. adjudg'd that the Grant being void, the Defendant mould be 
ouſted of the Aid : 

Heire Facias to be reſtored by Virtue of an Act of Parliament of Reſtitution for the Heir of the Earl of 
Lancaſter. He in Reverſion «vas attainted and his Heirs reſtored betore the Reverſion fell, and afterwards 
the Kine graiicd the ſam? Reverſion to this Defendant, and granted that if he cr his Heirs be ouſted or evict- 
eu, unleſs by their own proper Act that the King will make it up in Value, and this Grant was after the 
Keſtiturion, ahd yet upon this Matter the Grantee had Aid of the King; for the Patent of the King 
Mall not be avoided wirhout making him a Party, and the Words above are ſufticicart to have in Value 
of the King. Br. Aid del Roy, pl. 62. cites 39 E. 12. 


. | F the Party Himſelf who prays in Aid acknowledges any Matter 


z. As in Replevin of Cattle taken, if the Defendant avows the tak- Cro. J. 421. 

ing, becaule the King granted t0 him by Letters Patent chat he thould 8 2 8. C. 
take lor all Cattle that ſhould paſs over Willoe Brig in Borkſhire, fo es; ag 
much tor Toll as hath been ulually taken there & alibi within the Bridget. 88. 
Realm of England ; ànd avers chat at another Brig, vis. Burrow Brig, * 
in the lame Countp, 6 d. had been uſually taken tor every twenty Cat- „. —— 
tle tar Cuil, and according to this Rate he avows the taking, and accordingly. 
mes that Upon this Hrant the King had reſerved a Rent Andy prays in 
Id of the ung; but he ſhall not have Aid upon this Plea, becauſe 
Ic appears che Grant is void tor the Uncertainty of the lace ano tying 
ts wich the Reference is made, (cilicet & alibi intra regnum Angliæ, 
199169 15 too large. and the Grant is in the Coputlattve that he hould 
tatze tantum anantum had been ulually taken at Willoe vr c altbt ; 
and it is not avert'd that any thing was uſually taken at Willoe Brig, 
Ergo ach. 15 Jac. B. R. between Lightfoot and Levett adjudged. 

4. Ita Man makes Conulance as Bailiſt of the King for Rent-Ar- Sce M) pl. 
rear, if the Avowry be not good he ſhall not have Aid. 4 Hen. 6. Aid 8 © 

ft 1\nOP 121. . 

5. Ih 1 rover and Converſion of Goods, if the Defendant pleads Cro E. 693. 
that the King was tetfed in Fee of the Manor of D. and that certain pl. 3. Mich. 
Perſons Unknown ſtole the laid Goods of the Plaintiff, and brought ag 159 
them within the Manor, and there them left and waived, per quod the Forer 
Detendant,' as the Queen's Bailiff of the ſaid Manor, ſeized them to the Anneſley 
Uſe of the Queen as Goods waived which is the ſame Trover and 8 G and 
Converſion, and demands Judgment fi Regina tnconſulta ; he ſhall 5 hd 
not have Aid of the Queen upon this lea, for it does not appear 67%, 44 
by this lea that the Goods were forfeited to the King, Cee = br P.pham 

| 


172 Aid of the King. 


Re lot be almuch as it is not alleged that the Felon waived them in Purſuir, or 


ot tor Fear ot being apprehended, thinking himſelf purftied, fled, and 
have Aid, | l 2 3 and 
becauſe ir is Walved the Soods. Co. 5+ F oxly 109. 
but aChattle, | | | 
and he hath rot alleged tht he kad orfecer'd fer it to the _ and adjudg'd that he anſwer'd with. 
out Aid Cro, E. 693, pl z. Mich 41 & 42 Eliz. B. R. Foxley v. Anneſley. o. 572, pl. 


755: 1 C. adjudg'd per tot. Cur, that the Aid is not grantable, becauſe it is in Action Tranſitory, — 
A | 


D 25. pl 6. The King granted the Cuftody F a Lunatick and of his Lands 
” at Duamdin he ſhould be a Lunatick to take the Profits to his own Uſe, 
that the The Patent was adjudg'd void, and therefore the Patentee cannot have 
Grant was Aid ot the King ; tor Nothing paſſed, the King being to apply the If. 
ſine Com- {ues and Profits ot the Lands ot Lunaticks to the Maintenance of the 
e Lunatick's Wife and Family, and not to take any thing to his own 
added Uſe. And 23. pl. 48. Hill. 28. H. 8. Holmes's Caſe. 
ti 1 be ſhall 


not have Aid.—— Mo. 4. pl. 12. 8 C. accordingly.—— Bendl. 17. pl. 23. S. C. adjudg'd accordingly.— 
S. C. cited as adjndg'\ accordingly, becauſe the Grant was void. 4 Rep. 127. b. Fwy 


7. In Ejectment by Grey Leſſee of the Earl of Kent v. Baude Leſ. 
ſee ot rhe Earl of Northumberland tor Years, the Reverſion whereof 
came to the Queen by Forteiture for Rebellion, he pray'd Aid of the 
Queen, which was granted. Bur at Length, becauſe 20 7itle appear'd 
ciearly fr the Olic for the Eſcheat, a Procedendo in Loquela was 
granted by the Advice of Catlyn and Dyer, but not to go to judgment 
Regina inconſulta. D. 320. a. pl. 18. Mich. 14 & 15 Eliz. 

Le. 254 fl. 8. A Writ of Dewer was brought of certain Manors, and the Tenant 

9 in a Writ of Circumſpecte agatis fer forth that the Husband held one of the 

dere, LS. ſaid Manors of the King in Capite and died ſeiſed his Heir of full Age, 

pl. 114. S. C. Prout per quandam Inquifit' compert' eſt &c. by Reaſon whereof the 

in totidem (Jneen ſeiſed the ſaid Manor as well as other the Manors &c. and tor 

Verbis. that the Queen was to reſtore the ſame tam integre &c. as they came 
to her Hands the Judges were commanded to ſurceaſe Domina Regina 
incontulca. It was refolved that this Wrir, being in Nature of an Aid 
Prayer, it could not extend to any Manors not found in the Office. 9 
Rep. 15. Hill. 28 Eliz. Bedingheld's Caſe. 


(F) In what Caſes Aid ſhall be granted, where both 
claim from the King. 


If it appears 1. I F it appears by the Plea of him that prays in Aid that the Grant 
r of the Thing in Demand is void, he ſhall not have Aid of the 
ters Patents, King. 11 Hen. 4- 87. 


or other | 

Cauſes of Aid Prayer ave void, againſt Law, or inſufficient in Law, no Aid ſhall be granted ; for the Law 
will not ſuffer thoſe things to be aided or maintain'd by the Countenance of Law, which appear to the 
Court to be void, againſt Law, or inſufficicut ; Ubi Lex aliquem cogit oftendere cauſam, neceſſe eſt 
quod Cauſa fit juſta & Legitima. 2 Inft. 26g. See (E) pl. 5. 

If Reverſion after the Death of Tenant for Life eſcheats to the King by Attainder of him in Reverſion, 
and the King grants it to A. and the Heirs Male of 'his Body, and that if the Land be evifted trom him, that 
be ſhall render in Value, and after the Patentee is impleaded and prays Aid of the King, the Demandant 
counterpleads it, becauſe the Heir of the Attainted was reſtored meſne, between the Attainder and the Grant of 
the King, by Parliament, aud therefore the Grant void; and yet the Aid was granted by. Judgment; for 
the Grant of the King ſhall not be defeated without making the King a Party. And it ſeems ſupra that 


the King ſhall not render in Value without Clauſe of Recompence ut ſupra. Br. Counterpleade Aid, 
pl. 31. cites 39 E. 3. 12, 


2. As 


I, Aid of the King. 173 
| 3 
2. As ffthe King leaſes tor Lite, and after charges the Land 


which is void. it the Chargee brings an Action the Leſſee ſhall not Have 
db, beratne the Charge is void. 11 Den, 4. 87. 

z So Ü che K it. grants a Fee-Farm £0 one. and after grants an SADLY 
Olſice, Part thereoi to another, the fixſt Orantee ſhall not have Aid. . 
11 Hen. 4 87. Br. Aid del 


| Roy, pl. 
cites 11 H. 4.86. The firſt Grant was to the Mayor and Sheriffs of London, to hold the Gy of Pkg 
gon in Fee-Fee-Farm rendring, Rent &c. and the after Grant was to the Plaintiff of the Office of 
Meaſurer of Clothes &c. in the ſaid City, bought and ſold there &c. for his Life, he taking ſo much. 
The Mayor &c. pleaded rhe Grant as aforcſaid, and that by this Office their Fee-Farm would be im- 
ir'd, and — Aid of the King; but becauſe the Reverſion was in the King, therefore the Aid 
all not be granted of the King ; for this ſhould make him to be Party to dettroy his own Right. 
Contra if the King had alien'd it in Fee, and had reſerved no Right. And ſo it ſeems that if the King 
had granted it in Fee rendering Rent, yet the ſhall not have Aid by Reaſon of the Reſervation there. 
of And Brooke ſays that fo it ſeems that if the King had granted it in Fee rendering Rent, yet they 
ould not have Aid by Reaſon of the Reſervation thereof, — Fitzh. Aid de Roy, pl. 46. cites 8. C. 


Jn Treſpaſs, if the Plaintiff claims by Leaſe for Bears from the 
Ring. and pruys in Ald, and the Detendant ſhe ws a prior Leaſe to him 
by the King beiore for Lite, and confirm'd by Act of Parliament, the 
12laintiff ſhail be ouſted of Aid. Oubttatur xx Hen. 6. 28. b. 

5. The Earl of Kent ſued by Petition to the King, becauſe King Ed- 
ward the ad. gave to his Father 50 J. Rent out of the Vill of A. in Tail, and 
died, his Heir now Plaintiff within Age, and yet within Age and in Cuſ- 
todia Regis by the 3 of the Plaintiff, and that the King has grant- 
ed this Rent to . M. in Fee, and prayed Reſtitution, and that the Patent 
be repealed. And . AH. upon Scire facias awarded upon this Petition in- 
dorſed to the Chancellor ot this Matter, came and ſaid, that the King 
granted this Rent to bim in Recompence of a Promotion &c. and granted 
that if he be ouſted that he will make it good in Value, and that this Rent 
came to the King by the Attainder of R. ſo held he by Charter of the 
King, and pray ed Aid of the King, and had ir, tho” this Suit be to re- 
peal the Patent; and the reaſon was, becauſe. it is in lieu of Voucher by 
reuſon of theſe Words to make 1t good in Value, and a Man cannot vouch 
the King ; Quod Nota; and alter came Procedendo. Br. Aid del Roy, 
pl. 41. cites 21 E. 3 47. | 

6. Aſſiſe of an Office, and made his Plaint by the Grant of the King by 
his Letters Patents, and the Defendant ſhewed the Grant of the other King 
cf the ſame Office, and prayed Aid of the King, and had it by Award, 
norwithitanding that both claimed by the King, and yet there was no 
Warranty ner Recompence in the Patent, and they ſhall not have the Office 


but tor Life, as it ſeems by the Caſe there. Br. Aid del Roy, pl. 93. 
cites 2 H. J. 1. 


(G) To whom. 


1. DE Fee. Farmer of a City ſhall not haue aid of the Wing, Br! Aid del 
where che Queſtion is berween him and another Officer fop Lite Koy. pl. 33: 
oi the Grant of the King withitt the City, which of then ſhall have u 


the Office, becaule the Jnheritance of the Office is to the King, and nb“ 
—.— the Farmer ſhall not have Aid of the Sing to Deffrop the Aid ts os, 


nyeritance of the King. 11 Hen. 4. 87. pl. 46. cites 


| — 


See (F) pl. 3. and the Note there. 


Yy we 


174 id of the King. 
 Firh A d 2. But otherwiſe it ha been it che King had granted che Inheritance 
2 Ro. 5 ot the Office reſerving no Right, tor there the Farmer chould have 
9% Ad. 11 Hen. 4 $7. But Brooke in abridging thts 415 del Rap 33. 
Br Aid del fer ins CONtra, | 88 


Nov. »I. 3 
cites 8. C. which ſee at (F) pl. z. in the Note there. 


3. Tf the Patentee in Tail of the King brings an Action 
ther vr noldiug a Court within a Town, — e 
hacn not been any other Court beſides his Court in the ſame Town Time 
out of Mind ac. and the Defendant ſays that he has always had ſuch 
Court, paying Rent to the King, which Court is alſo granted in Tail 
to the Plainritt, yet he ſhall not have Aid of the King, becauſe it wil 
be more beneficial tor the King, when the Reverſion falls, without this 
new Rent and Court. 13 Pen. 4. 11. b. 
See (I) pl. 4. If the King leaſes tor Lite, and grants the Reverſion to another 
12. S. C. if the Reverlioner brings Waſte, or avows for Rent, the Leſſee ſhall 
not ave. 4 him. 13 Pen. 4 * b. 5 ES 
e King grants a Town to Fee-Farm, rendring Rent 
after another op BE certain Lands within the Town 4 Force * 
tormer Grant of the King, the Fee Farmer ſhall have Aid of the King, 
46 Aff. 1. agrees, becaule if this be evicted, the Recoveror ſhall de 
* . without his Lien, (and it ſeems the Rent ſhall 
'C apportioned. | | 
See(C)pl. 6. 15 if another demands Common out of certain Lands within the 


4. 8. C Town by Force of a tormer Grant of the King, the Fee-Farmer ſhall 
have Aid of the King, becauſe perhaps the King had a Releaſe gr 

other Diſcharge before the ſecond Grant. Dubitatur 46 All. r. 

(H) % ſhall have Aid. In reſpeci of his Eflate. 
* Br. Aid 1, Fee-Farmer of the King, rendring Rent (hall have Aid. 45 


12 Edw. 3. 3. 46 Edw. 3. 28. b. f 49 Edw. 3. 6 b. + 18 Hen. 
8 © by 6. 12. adjudged. | 43 All. 2. Curia. 13 Den. 4. Aid del Roy 99. 
C. by rea- . 

fon that the J 7 D. 4. 2. U. it ſeems they were Fee-Farmers, 

9 Ibid. pl. 20 cites 49 E. 3. 6. S P before Iſſue joined, and it was for him who had 
Fee Simple, by reaſon that the King ſhould be at a Loſs for his Fee - Farm if it ſhould be diminiſhed; 
Quod Nota. Eitrh. Aid de Roy, pl. 60. cites 8s. C. | 

+ Fitzh. Aid de Roy, pl. 19 cites Trin. 18 H. 6. 11. S. C. 


S. P. Br Aid de Roy, pl. 89. cites S. C. ; 5 : | 
S. P. Br. Aid de fer: pl. 24. cites J H. 4. 2.—— Fitzh. Aid de Roy, pl. 92. cites S. C,—— 


S. P. admitted accordingly. Br. Aid del Roy, pl. 11.cites 33 H. 6.6. 


* Fitzb. Aid 2. The King's very Tenant, rendring Rent, ſhall have Aid of 
de Roy, pl. King. * 21 E. z. 19. Admitted f 25 All. 8. te 


2. cites S. C. 
+ Br. Aid del Roy, pl. 75. cites S. C. but nothing appears there of any Tenant rendring Rent. 


* Fitzh. Aid 3. very Tenant of the Ring by his Patent ſhall have Aid of 
del Roy, fl. the Ang. 4 E. 3. 3. 2 Den. 4. 22. b. 24. b. Where nothing is re- 
0 ſerved, * 18 Pen. 6. 13. +43 Al. 6. Curta. 


8. C. —— 
Br. Aid del ; 5 ; 
y, pl. 90. (89) cites 8. C. Fitzh. Aid de Roy, pl. 94. cites 8. C. 


LN 
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In a Scire Facias againſt the Alienee of the King to repeal his * This Sci 


Patent, he ſhall have dub of the King. ® 8 Þ, 4 22: f 33 Al. 10 s 


a0ju0ged. gainit the 
: . Heir of the 
alievee, who prayed A'd of the King by reaſon of the Gift made to his Father, and had it, Ex aſſenſu 
rie in Avoidance of Delay, But Brooke ſays, quære it de Neceſſitate Legis, for it does not appear 
en Rent was reſerved, nor other Cauſe, Br. Aid del Roy, pl. $3. cites 8. C. Br. Petition, pl. 
44, cites 8. C. and ſays that the Aid was granted by Conſent. Br. Scire Facias, pl. 66. cites 8 H. 
J 21. 8. C Fitzh. Scire Facias, pl. 61. cites 8. C. 


- 


5. He that claims as Feoffee of the King, ſhall not have ald. *Firrh. Ala 
$ Hen. 4 14. b. it ſeems this is, becauſe nothing paſſed by the Feoff. 3 6 
ment. 3 Hen. 6. 6. becauſe the Feoffee is a Diſſeiſor. > obey 
6. In Intruder upon the King ſhall not have aid. 3 O. 6. 5. b. Fol. 152. 
„. Tf the King's Tenant dies, his Heir within Age, if a Stranger CVS 
enters in the right of the King, he ſhalt have Aid if he be impleaded, 2 — - | 
becauſe his Entry is in the right of the King. 4 Hen. 6. 12. b. ce s "of 
S. ©. £ 
the Entry was without ary Authority.,—Firtzh, Aid de Roy, pl. 11. cites S. C. & S. P. tho' there was no 


Privity. a 
8. An Abbot of the King's Foundation ſhatl have Aid of him. 6 Hen. Aid of a 
4. 5. b. in an Action where he is charged as Abbot. n 
pl. 1. 8. C Fitzh. Counterplea del Aid, pl. 13. cites 8 C. 


9. But it is otherwiſe if he is charged as Parſon appropriate. 6 2 ny. 
pen. 4.5. b. | 2 
8 C. Firzh. Counterplea del Aid, pl. 13. cites S. C. accordingly; for by Huls, a Man ſhall not 
have Aid but of the Thing in Demand, or of the Thing out of which the Thing demanded is iſſuing, 
and the Annrfity is not iſſuing out of the Abbey; and thereupon Thirn bid them have Aid of the Pa- 
tron and Ordinary &c. | | 


10. In an Aſũiſe ofa Corody againſt the Leſſee of the King, ren- S. P. Br. Aid. 
dring Kent, with a Clauſe that che Lelſee ſhall bear his Charges, the de Roy, pl. 


Leflec chall not have Aid of the King, 31 All. 27. adjudged. Regs 
| Fitzh, Aid 
de Roy, pl. 93. cites 8. C.———S8, C. cited Arg. Roll Rep. 208. becauſe the King ſhall — 8 
by it. 
11. Tenant at Will ſhall have Aid of the King, * 4 Den. 6. 11. b, * Fitzb. Aid 
+21 Den. 6. 36. b. 17 Edw, 3. 17. b. a 1 pl. 


; S. C,_—— —BÞr. Aid del Roy, pl. 56. cites 8. C. — S. C. cited 4 Rep. 21. b. 
br. Aid del Roy, pl. 46. cites S. C. — Br. Aid, pl. 82. cites S. C. ——Fitzh. Aid de Roy, pl. 22. 
cites. C.——See (U) pl. 2. S. C.-—S. C. cited 4 Rep. 21. b. 


12. Tenant by Copy of Court Roll according to the Cuſfom, * 8. P ana 
ſhall have Aid of the King Lord of the Manor. x5 Pen. 7. 10. Cys fer Cur. be 
rla, Dubitatur 121 Den. 6. 37. a 7 C ſhall con- 


clude Judg- 

. | | it Rege 

Inconſulto. Br. Aid del R 49. cites S. C Fi . _—_— 
3 8 o id del Roy, pl. 49. cites S. C Fitzh. Aid de Roy, pl. 98. cites 8. C.— 4 Rep. 


br. Aid del Roy, pl. 46. cites 8 C.——— Br. Aid, pl. 82. cites 8. C—— Fitzh. Aid de Roy, 


pl. 22. cites $.C,——(U)pl. 2. S. C4 Rep. 21. b. cites S. C——Br Ai | 
27 H. 8. 28. S. P. accordiogls, | ome | s gel Roy pl. 1. cites 


13. Tenant atter Poſſibility of Iſſue extinct, ſhall 
King in Reverſion. 1x Hen. berg? K n Wy ad 

14. It the Kiog ſeiſes Land by Office for the Wardſhip of J. S. Br. Aid del 

and leaſes this to another during the Nonage, and after upon a Petiti- Roy, pl. 54. 

on by W. H. to the King, who was ouſted of the Land by the Kive, Br Petitions 
2 Vet- 
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pl. r7.cites A Verdict is found for him, and he thereupon ſues a Scire Facias again 
S by v7 the Patentee, he ſhall have Aid of the King. 37 All. 11. adjudged. 
Roy, pl. 50. cites S. C. See (D) pl. 3. S. C. | | 


Br Gard, pl. 15. Jf the King's Committee of a Ward be impleaded for this he 
C ſhall have 2d ot rye King, for the King continues Guardian, an 
Firzh thereture the Right of the King thall nor be put to Crial without 
Garde, pl. the Bing. 12 wil. 4 25. Curia. 

$1. cites 10. It the King has committed a Ward over, and a Stranger take; 
3 i the Ward by 1ort againtt whom a Right ot Ward is brought by ang. 
Cloje broken, ther Stranger, he ſhall have Ald of the King, becaule he hath in a 


the 5 anner the Eitate of the Grantee, 12 Pen. 4. 25. adjudged, 
t ju ſti ſie : | 

as Committee of the King by a Ward during the Nonage of an Heir, and prayed Aid of the King, and was 
ouſted by Award, for the Aid ſhall not be granted but where the King ſhall render in Value, or where 
it ſhall be to his Prejudice, and here 1s neither the one nor the other; for nothing ſhall be recovered but Da. 
mages, nor ſhall the King be eſtopped ; for he is a Stranger to the Recovery, and the Right of the 


Ward ſhall not come in Debate here, but contra if it was in Writ of Ward, Dower, or Prec 
dat. Br. Aid del Roy, pl. 104. cites 22 E. 4. 20. f . s ie quod red- 


„8. P. and 15. So the Grantee of the Ward of the Ring ſhall have Aid 
ita Man en Ring, for the King continues Guardian and in Poſteſon,” r 
Tauss Den. 6. 11, 12. U. for he ſhall ſue Livery f 9 B. 6. 21. b. 29 fl 


upon the $5. Olubltatur, where no Rear ts reſerved. 19 E. 3. Atd del Roy, 64. 
Poſſeh-1n of 
the King. Br. Aid del Roy, pl 55. cites 4 H. 6. 10. 

18. P. Br. Aid del Rov, pl. 4. cires 9 H. 6. 20. — And it ſeems that there is no Difference be- 


+ how 3 and Grantee, and Grantee of the Grantee. See Br. Aid del Roy, pl. 4. cites 12 
. 4. 18. : 


SP. Br. Aid 18 So for the ſame reaſon the Grantee of the King's Grantee of a 
* F Ward ſhall have Aid of the King. 39 Edw. 3. 8. ä 


6. 20, if he has his intire Eſtate. See the Notes on pl. 17. 


But it was 19. So ff the Grantee of the Ward upon which no Rent was reſerved⸗ 
_ _ if be ſued in Treſpals after che full Age of the Inſant, he ſhall not have 


been reſer. Ald Of the King, becauſe it was without Rent, and is determined, 
ved, that he 9 Den. 6. 62. adjudged, 

mould have ; 

Aid of the King as well after Livery as before; for it was agreed, that Collector of Tenths or Fit- 
teenths ſhall have Aid of the King after that the King is ſatished. Br. Aid del Roy, pl. 7. cites 
8. C.——Firzh. Counterplea del Aid, pl. 9. cites Hill. 9 H. 6.61. — — 8. P. Arg. Roll Rep. 292. 


20. In A/jiſe ot Rent, the Ter-tenant ſaid, that King Edward the 34. y 
Charter gave to M. and his Heirs in Fee, which 18 the Tenant has, and 
demanded Judgment Rege Inconſulto &c. and had Aid, notwirhitand- 
ing that he did not ſhew How he had the Eftate of N. But in ſuch Calc 
Shard was of a contrary Opinion ; therefore quere ; For it does not 
pear that it is for Feebleneſs of the Eſtate, nor that the King is to 
damnified ; for it is not ſuppoſed that he held of the King by Rent, nor 
does it appear whether the Title of the King be before the Title of the 
Plaintiff or after. Br. Aid del Roy, pl. 79. cites 29 Aſſ. 39. 

21. 4, ſe of Rent againſt Ter-tenant, who pleaded Hors de ſon Fee, the 
Plainti e Title to a Rent-charge, the Tenant ſaid that the is beld 

in Chief of the King, and prayed Aid of the King, and had it, and a 
ter Procedendo was granted; for the 7enant of the King may charge with- 
out Licence. Br. Aid del Roy, 12 86. cites 40 Aſſ. J. 
22. Tenant for Life who has Franktenement ſhall not have Aid of the 
King, nor of a common Perſon. Br. Forcible Entry, pl. 6. cites 22 H. 
6. 17. by the beſt Opinion, | "5" e 


23, 
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Aid of the King. 
23. In Aſſiſe the Tenant ſaid that King Edward the 3d gave to his Pre- 
deceſſor in Frankalmoigne, and pray'd Aid of the King. uzre ; for it is 
ſaid there, that none ſhall have Aid of the King if he has not Warranty, 
or be within the Caſe of the * Statute de Bigamis, or where the King is to be * See pl. 28. 


at a Loſs, as where a Rent is reſerved, as upon a Fee-tarm &c. with Rent 
reſerved, and this Caſe is none ot them. Br. Aid del Roy, pl. 1 1. cites 


; H. 6. 6. : 
1 In Treſpaſs the Defendant ſaid that he is ſeiſed of an Acre in Fee, and 
holds of the King, and has Common in the ſame Place appendant to this Acre, 
and pray'd Aid ot the King; & non allocatur; for the King ſhall not be 
at Loſs. Br. Aid del Roy, pl. 63. cites 37 H. 6. 28. 

25. In Aſſiſe of Rent the Tenant ſaid that he held the Land, out of 
which the Rent aroſe of the King, and pray'd Aid of the King. He 
(all not have it; quod nota, by the Opinion of the Court. Br. Aid del 
Roy, pl. 63. cites 37 H. 6. 28. | 

26. If a Man has Charter of the King of the Gift of the Thing in Demand, e Br. Aid 
there either for Salvation of the Reverſion of the King, or of his Title, del Roy, pl. 
or“ for Feebleneſs of the Eftate of the Tenant, or it the King is to take any i cites 4 
Detriment or Loſs, in theſe Caſes the Tenant ſhall have Aid of the King, H. © 10 
Br. Aid del Roy, pl. 94. cites 2 H. J. 7. by the Reporter. 


27. Formedon in Remainder. The Tenant vouc hed 1 Warranty the Queen * Quere if 


and her Sifters, as Heirs of the Duke of York. Per Hawes J. he ſhall have thoſe Words 
che Voucher, and Aid * of the King together; for the Queen is a Perſon (of — 
exempted, and a ſole Perſon by the Common Law. Br. Aid del Roy, be mines 


be omitted, 
pl. 96, (9 5) cites 3 H. 7. 14. and they are 


not in the 
Year-Book ; for it ſeems a Man cannot vouch the King; for that is to ſue the King by Action, which 


cannot be.] 


28. 4 E. 1. Hat. 3. cap. 1. Concerning Pleas, where the Tenant excepteth, By this 
that he cannot anſwer without the K ing, it is agreed by the Fuftices, and Branch, if 
cther learned Men of our Lord the King's Council of the Realm, which hbere- 3 
ſafore have had the Uſe and Practice of Fudgments, that where a Feoffment — Clauſe 
was made by the King with a Deed thereupon, that if another Perſon by a of an expreſs 
like Feoff ment and like Deed, be bounden to Warranty, the Fuſtices could not W. 2 


heretofore have procceded any further, yo Be A 


ſhall not 

have or recover in Value apainſt the King, without ſpecial Words that the King ſhall yield Lands in Value 
upon Evittion &c. ard nevertheleſs, in that Caſe he ſhall have Aid of the King by the general Purview, 
of this Law; for it i for the Honour of the King, that he aid the Patentee with any Record or Evi- 
dence that he hath, for Maintenance of the Eftate which he hath granted and warranted to him ; bur if 
the Hing exchanges Lands with another, by this Warranty in Law the King is bound to warranty, and 
to * — Value, and ſo it was adjudged Hill. 6 E. 1. in C. B. Rot. 2. William Brewſe's Caſe, Wallia, 
2 Inſt 268. 269. 

It the King gives Lands to one in Fee by the Word Dedi, this bindeth not the King to Warranty, 
and yet the Patentee ſhall have Aid of the King by the Letter of this Branch, becauſe in that Caſe ano- 
ther Perſon ſhould be bound ro Warranty by this Word Dedi ; and fo it is, albeit the Tenure by the 
Patent is to hold of the Chief Lords. 2 Inſt. 269, | 


Neither yet do proceed without the K ing's Commandment had therefore, This Com- 


neither can it le thought that they may proceed. mend ts By 
| the King's 
Writ of Procedendo, whereof there be 2 Sorts, viz. in Loquela, and Ad for the King's Gom- 


ndicium ; 
mandments in judicia Proceedings are ever by Writ, according to the Courſe of the Common Law, 
whereof you may read in the Regiſter, F. N. B. and our Books. 2 Inſt. 269. 


29. 4 E. 1. Stat. 3. cap. 2. And it ſeemeth alſo, that they could not pro- Here are 3 
ceed in certain Caſes, As where the King hath confirmed or ratified any Man's * kd 2 
Deeds to the Uſe of another ; | id Kc. 


ought not 
F | to be granted 
of the King, nor the Court ſurceaſe by Force of a Writ de Domino Rege Inconſulto, whereof the firſt 
is, (when the King confirms or ratifies &c.) * muſt be ſo under ſteod when the Confirmation givrs no 
2 ſtate, 


> rr 8 


— 


- x 1 


— 


— 
* S—_== 
iD 


— F 


A 

i 

NY 
oo 


- z7 — 


222 n 2 
A 0 [59 CPP 
2 „ F S a2 
5 5 2 o 
oa 


0 Aid of the King. 5 


In Formedon the Tenant ſaid that he held the Land demanded by Grant of the King, and d Chartes 
it, and pray'd Aid of the King. and had it &c. Quod mirum, without ſhewing Dr 


King, or Warranty or Reverſion. Quære if it was not by this Word Dedimas. Br. Aid del Roy, pl. 
22, Cites 2 H. 4. 19. » Pl, 


3 


Here is the Or hath granted any Thing as much as in him is; 
2d Caſe 
vu no Aid ought to be granted; for the King granteth but his own Eſtate without any Warrany 
2 Inſt. 270. | 

In Aſſiſe of the Office of Keeper and Janitor of Woodſtock-Park, of the Grant of the King for Life, the 
Defendant made Title by a former Grant by King E. 4. by the Word Gonceſſimus, and pray'd Aid of the 
King, but the Juſtices denied it. But the Reporter held, that he ſhould have Aid by the Words of 
the Statute as above, and that the Word (Conceſſimus) has the ſame Force as * Dedimus & Conc- mu; 
for that the Statute ſhall be taken disjun#ive, and not copulative. Br. Garranties, pl. 53 cites 2 11 * 
But Brooke ſays that it is not ſo; for the Statute of Bigamis is Dedimus & Conceſſimus. Br 414 
de! Roy, pl. 94. cites S. C. 

* 4 E. 1. cap. 6. 


This ie the Or where a Deed is ſpewed, and Clauſe contained therein, whereby be ought 


zd Caſe to warrantize ; 
where no 


Aid ſhall be granted in Caſe of a Reſtitution. 2 Inſt. 270. ——But in 2 Inſt. 270. Ld, Coke has theſe 
farther Words, as contain'd in the Statute, viz. (quod Rex Tenementum aliquod reddiderit, nec Clay- 
ſula &c.) | 


Here ſome And in lite Caſes they ſhall not ſurceaſe by Occaſion of a Confi rmation, 
_ ſup. Grant, or Surrender, or other like ; but after Advertiſement made thereof to 


Fe cheſe > the King, they {hall proceed without Delay. 

Caſes Ai | 

ſhould be granted, but by Force of theſe Words (that no Search ſhould be granted,) wherein 2 Errors 
be committed, 1ſt, That Aid ſhould be granted, which is againſt the expreſs Letter of the Statute, Non 
erit ſuperſedendum &c. and againſt the Book of 39 E. 3. 2dly, That in Caſe of Aid-Prayer of the 


King, or of the Writ de Domino Rege Inconſulto, no Search ought to be granted, but only in a Peti- 
tion of Right. 2 Inſt. 270. 


And if Aid had been in any of theſe 3 Caſes erroneouſly granted, the Tenant or Defendant ſhould 
have aProcedendo fine Dilatione ; that is, without Delay and of Courſe. 2 Inſt. 270. 


(I) In reſpe& of the Eſtate of the King. 


S.P. becauſe 1. IF the Heir of the Leſſor for Years be in Ward of the King for 
hedid rot. | other Land, and not for this, the Leſſee ſhall not have Aid of 
Land Was the King. - Den. 4. 10. b. 
ſeiſed into 
the Hands of the es, From deſcended; for an Infant in Ward of the King may have Land by Pur- 


chaſe, wherefore the Defendant pray'd in Aid of the Heir, and not of the King. Quod nota. Br. Aid 
del Roy, pl. 21. cites S. C.——Fitzh. Aid de Roy, pl. 38. cites 8. C. 


* Br. Aid 2. But if that be ſeiſed in Ward, he ſhall have Aid of the King. 
del Roy, pl. * 2 I), 4. 10. h. f 10 I), 4 6. adjudged. | 


21. cites 
S. C. Fitzh. Aid de Roy, pl. 38. cites S. C. ? 

+ In Aſſiſe againſt Tenant 0 1 where the Heir was in Ward of the King, ſhe my Aid of 
the King. The Aſſiſe was adjourned, and afterwards the Aid was granted by all the Court without 


Difficulty &c. Fitzh. Aid de Roy, pl. 120. cites S. C. | 


3. ff 


Aid of the King. 179 


3. Jf a Man leaſes for Lite 4 Rent, and after the Reverſion Firzh. Aid 
-omes to the King, the Leſſee, I he be impleaded, ſhall have did of 5 Roy, pl. 
the King; for by this Suit the Reut of the Ring may be deſtroy d. © 
31 All. 2. 3 E. 3. Fitz. Aid del Rap 68. | 
4. Aid ſhall be granted of the King for a Reverſion eſcheated to Fitzh. Aid 
him. 4 ID. 4 pl. 19. | de Roy, pl, 
3 


96. Cites 4H. 
* | | 5 
5. Ik there be Leſſee for Life, the Remainder in Tail, the Re- > 
mainder in Fee (*) and both in Remainder are attainted ot Treaſon, Fol. 153. 


the Leſſee ſhall have Aid of the Ring, „ H, 4. 18. b. and if only „ 


the Remainder in Fee had been attainted, he ſhould have had Aid of del Roy, pl. 


the Remainder in Tail and the King. 7 Hen. 4. 18. b. 27. cites S. C. 


5 : f ; : & S. P. for 
the Right of the King cannot be tried without making him a Party. But in ſuch Caſe he ſhall have 


Aid of the Remainder in Tail firſt ——Br. Prerogative le Roy, pl. 80. cites S. C. accordingly ; for 
it is to the King's Advantage. 


6. Tf there be Leſſee for Life, the Remainder to a Priory of the 
Foundation of the King, if there be no Prioreſs the Leſſee ſhall have 
Aid of the Wt —_— Right is to the King till there is a Prioreſs. 

2 dw. . al 39. o 
: - Jf in an Action the Tenant be ſeiſed in Fee, and acknowledges * Br. Aid 
in Court that he is Tenant for Life, the Reverſion or Remainder to the del Roy, pl. 
King, he ſhall have Atd of the King, becauſe the King ſhall have the 274!) © 
Reverſion by Eitoppel againſt him by this Acknowledgment of Re- 5 P. arg. 
cord, * 1 Hen. 7. 29. 78 Pen. 4. 14 . 9. 4. 85. b. | 8 Roll Rep. 


Den. 6. 24. 29 1 
| | | 14 E. 3. 1. 
8 Hl. 6. 25. 1 H. 5. 28. Firzh. Aid de Roy, pl. 32.cites 1 H. 89. 


+ Br. Eſtoppel, pl. 203. cites S. C. but ſays nothing of Aid. 

+ Br. Counterplea de Aid, pl. 25. cites S. C. but S. P. does not clearly appear. —Fitzh. Counter- 
plea del Aid, pl. 16. cires S. C. & S. P. | | 

In Formedon the Tenant ſaid, that King Henry the 4th leaſed to him for Life, and the Re verſion is de- 
ſcended to the King, und prayed Aid of him, and could not have it without ewing Leaſe by Patent in 
Caſn Regis, by which he ſaid that he held for Term of Life, the Reverſion to the King, and prayed Aid 


— 


— 


4 0 
hn. —_— 


of him, and had it, the Reaſon ſeems to be in as much as now the Reverſionis in the King by ncluſion 
tho' he had no Revei ſion before, Br. Aid del Roy, pl. 43. cites 8 H. 6. 25. Br. Monktran: de 


Faits, pl. 52. cites 8. C. accordingly. 


8. Il the King ſeiſes generally the Poſſeſſions of an Abbot in an Ac- 
tion againſt the AÞbbor he ſhall have aid. 11 Hen. 6. 10. 35. b. 

9. But tf they are ſeiſed tor Dilapidation, he ſhall not have Aid, be⸗& P. and 
cauſe this is his own Act, and his Default, and it appears to the tee 
Court, 11 Den. 6. 35. b. But Quære th + ; 


becauſe it did 
not appear 
that the King ever ſeiſed this Lands and the Intereſt of the Abbot was not but a Chattel, and the Land was 
not the Land of the Poſſeſſion of the Abbor, and ſo the Aid is not neceſſary, and alſo it is not uſual 
to grant Aid upon ſuch Manner of Protection for Goods upon Dilapidations ; for this #s not ſufficient 
(auſe to grant Preteflicn in Delay of the Right. Br. Aid del Roy, pl. 106. cites 11 H. 6. 12. 


10. Ik the King takes into His Protection the Goods and Poſſeſſions Br. Aid del 
of an Abbot Without Cauſe, the Abbot ſhall not have Aid of the King . 1 
if ” * impleaded, for the King cannot delay any without Cauſe. f 6. 12 
11 10. ; | | P. Br. 

11. But otherwiſe it is if he takes it into his Protection for good Aid del 
cn as for that he 1s in his Service in Wars, 11 Ben. , 4 5 

10. | O6. Cite 

12. I the King leaſes for Life, and grants the Reverſion to another, it deter 
ſeems the Leſſee ſhall not have Atd atter of the King ik he be implead⸗ 8 C — 
ed by a Stranger, kor the King cannot be at any Prejudice. Con- 4'z Fol 
tra 13 Den. 4. 11. b. 2 


cites 21 E. 
* : 3. 24 that 
in ſuch Caſe a Suit was ſtay'd by Writ of Circumſpecte Agatis. 


13. 
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N 
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have Aid of the King for Recompence in lieu of Voucher, and ſometimes in lieu of Writ of Warrants 
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13. Jf the Ring ſeiſes the Land of a Prior Alien, and leaſes this to 
2 pave d 1 after (It ker the "he over, — the Far: 
mer ſhall have Aid of the King. (It ſeems the Ring had 
verſion to yimletf.) 13 D. 4. 11. b. the Re 

See (D) pl. 14. If the King grants an Advowſon with Warranty, in a Quare Im- 

5 1 vv pedit againit the Grantee and his Preſentee, the Grantee Gail Jaws a 

Roy, pl. 6. of the Ring in Nature of a Voucher, the Jncumbent ſhall have gi 

cites 9 H. 6. alſo of the Ring, becaule if it be tried againſt him, it will be Evidence 

6 —A againſt the Ring. 9 Pen. 6. 57. b. 


lan ſhall 


Charte ; for Voucher does not lie againſt fhe King. Br. Prerogative, pl. 146. cites 9 H. 6. 56 


56.—ͤ 


Br. Voucher, pl. 7. cites S. C. Br. Quare Impedit, pl. 4. cites S. C. Fitzh. Aid de Roy, fl 


15. cires S. C. 


15. In Afiſe the Tenant anſwer'd as Tenant ' Guardian, and ſhewed 
Charter of the King of the Gift to his Father in Tail, the Reverſſon to the 
King, and fhewed Writ of the King, teſtifying that he had ſeiſed for the Noy. 
age, commanding that they ſhould not proceed to the Aſiiſe, Rege Inconſults 
wherefore it was awarded that he ſue to the King. Br. Aid del Roy, 
pl. 13. cites 22 Aſſ. 24. . 

16. In Scire Facias to execute a Fine, the Tenant ſaid that he held th 
Manor of the Leaſe and Gram of the King for Term of Life, the Reverſſon to 
the King, and pray*d Aid of him; and by Wilby, he ought to they 
Deed ot the Leaſe ; for where a Man ſays that he holds tor Life, the 
Reverſion to the King, there, notwithſtanding that he had Fee- limple 
before, the King thall have the Reverſion by the Aid-Prayer, and yet 
the Plaintiff ſhall not be delay'd without ſhewing Deed of the Leaſe, 
Bur per Greene & Thorpe, the Aid is well grantable without ſhewing 
Deed ; bur he ſhall not recover in Value without thewing Deed. Contra per 
Shard. Bur atter Writ of Chancery came, teſtifying &c. and therefore he 
had Aid &c. and atter came Procedendo, and the Tenant pleaded in Chief 
Br. Aid del Roy, pl. 48. cites 24 E. 3. 1. 

17. In Afiſe, the Tenant ſhew'd how this Land for certain Cauſe was 
ſeiſed into the Hands of the King, and after the King by his Charter rehear- 
Ving how by the Aſſent of the Dukes, Earls &c. the Defendant was attainted, 
he reſtored him as well in Perſon as in Land and Tenement, and annull d and 
ſet aſide the Cauſe of the Seiſer, and that Writ was ſent to the Sheriff to ſeize 
theſe Tenements, and to deliver them t9 the Tenant, which he did accordingly, 
and after the King in Parliament, Anno 26, rehearſed the ſaid Reſtitu- 
tion, and ratified and confirm'd his Eftate, and demanded [udgment Rege 
inconſulto, and he was ouſted of the Aid of the King by r tor 
he is remitted to his ancient Eſtate, and has nothing of the Gitt of the 
King. Br. Aid del Roy, pl. 17. cites 28 Aff. 19. 

18. In Formedon the Tenant ſaid that he held the Land demanded by 
Grant of the King, and ſbewed Charter of it, and pray'd Aid of the King, 
and had it. Quod mirum, without ſhewing Rent reſerved to the King, or 
Warranty or Rever/ion. Quzre if it was not by this Word Dedimus. Br. 
Aid del Roy, pl. 22. cites 2 H. 4. 19. 

19. Formedon againſt T. and E. his Feme, who ſaid that the King had 
given him and his Feme, aud prayed Aid of the King ; Per Read, this 
cannot extend to E. and alſo the Charter is of the Fee without thing 
reſerved to the King ; Judgment if the Aid; and for E. it was ſaid, that 
that ſhe was his Feme, and by this Name the King had granted to her 
&c. viz. by Name of Feme, as it ſeems, and not by Name of E. Feme 
&c. by which ſhe ſhall have Aid, quod mirum! where the King had 10 
Rever jon nor Rent reſerved, nor made Warranty with Recompence. Br. 
Aid del Roy, pl. 23. cites 2 H. 4. 25. 
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20. In Dower of the third Part of 201. Reut, the Tenant ſaid that Rent 
is Iſſuing out of the Manor of H. which is ſeiſed into the King's Hands by 
Non-age of the Her, and demands judgment it Rege inconſulto &c. 
And it Was ag reed that he hall not have Aid upon this Matter, Without 
aſcertaining che Court of this Matter by Record; whereupon a Baron of 
the Exchequer breugtt the Record in his Hand teſtitying the ſame, ard 
thereupon he ſued to the King. Br. Aid del Roy, pl. 31. cites 11 II. 
y on If a Man prays Aid of the King by Reaſon of the Revenſon, the 
Demandant ſpall not have Connterplea ; per Hank. becauſe it is ot the 
King, quære & concordat 24 E. 3 23. it a Deed or Record be ſhewn 
proving it, and contra it no tuch thing be ſhe wn; quod nota, the Rea- 
{on ſeems to be becauſe the Counterplea ſhall be in the Chancery. Br. Coun- 
terple de Aid, pl. 25. cites 11 H. 4. 85. 

22. In reſpaſs, the Defendant made Conuſance for Rent Arrear becauſe Fr it was 
the Tenaiit held of the K hg as of the Honour of B. which was aſſigu d to the — _ 
Ousen in Dower, by which tor ſo much Arrear &c. and pray d Aid of the Thee as 
Queen and of the King by Reaſon of the Reverſjon, and had it of the Queen for Life, and 


alter Itjue, aud was ouſted of the King. Br. Aid, pl, 13. cites 28 H. be (the 

| Grantee for 
6 13. | Life] leaſes 
for Years, the Leſſie for Years ſhall not have Aid of the Grantee for Life, and of the Kirg, by Reaſon of 
the Reverſion, but of bis e but it is ſaid that after the Joinder they may pray Aid over; but it 
was {aid that this ſhall be after iſf1e ; for a Man ſhall not have Aid of the Queen, nor of other common 
Perſon before. Ist ue join'd in Writ of Treizaſs, and ſhall have Proceſs againſt the Queen as againſt a 
common Perſon, but a * Man ſhall not have Aid of the King, but where he is Balliff or Servant to 
the Kirg imm: di-rely. Br. Aid, pl. 15 cites 8. C. 

* tr Aid del Roy, pl 9. cites 8 C. and S. P. 


23. Where the King makes a Corporation abſque aliquo reddendo, the 
Aid ſhall not be granted. Per Keble. Br. Aid del Roy, pl. 93. cites 
2 H. J. 11. | 

ig Præcipe quod reddat, the Tenant may have Aid of the © ucen aud 
allo of the King, where he is Tenant for Life, the Revenſion to the .Dueen, and 
this w:thout fhewing Deed as Aſſignee. Per Townſend, he ſhall vouch firſt 
the Leen, and then he ſhall have Aid ot the King; but by Hawes, he cual ” del 
Call fiſt kave Aid if the King, and after of the Queen, and * not of both 2 1. 
tegether. Br. Aid del Roy, pl. 96 cites 3 H. 7. 14. 6. 13 

25. In Onare Impedit, the Defendant ſaid that certain Perſons were en- 
feejjed in Fee ta the Uſe of himſelf for his Life of the Manor to which the Ad- 
wu ſon was Appendant, and atter his Deceale to the Uſe of the King, and 
pray'd Aid ot the King, and was ouſted of the Aid; tor the King can- 
not have it but by Matter of Record, and cannot have Feoffees to his 
Uſe, nor is the Uſe any thing Common Law. Br. Aid del Roy, pl. 66. 
cites 21 H. J. 21. 

26. A Writ of Rege inconſulto came out of Chancery, reciting that S. C cited 
the King had a Rever/jon after divers Ejtates Tail, and becauſe it was a b. 421. in 
remote Poffibility, it was diſallow'd. Roll Rep. 289. Arg. cites Hill. 18 18 Kid of 
Eliz. Rot. 157. in Ejectment 7 Blofield v. Leſſee of the Cal of the King ia 
Rent, and that Mich. 33 & 34 Eliz. between the fame Parties ſuch Writ Reverſion 


was allow'd, becauſe an immediate Hſtate Tail dependant on an E/t ate for afrer Entail 


5 | e " where th 
Lif e was recited by the Writ to be in the King. are 1 
: | Remainders 
in Tail, cites and refers to 34 E. 3. 24. 10 H. 7. 19. Fitzh. Bar. 154. and Saver Default 37. and 21 


E. 3. 44. 
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(K) ho ſhall have Aid in Reſpect of Privity, For 
Default of Privity, and who ſhall be ſaid Privy] 5. 


10;-11; 12, . 


— 


5 P. For be 1. IFT a Pan juſtifies a Thing as Bailiff and Servant to the King', 
1 Grantee of a Ward, he ſhall not have Aid ot the King, becauſe 
rem, and no JC 18 not privy £0 the King, 3 Hen. 5. 34. che Hen. 6. 12, Thy 
Miſchief — Law if a Rent had relerved upon the Grant. Contra; 
or he may + 0. 34. | . 


have Aid of . 
his Maſter in whom there is Privity, ard he ſhall have Aid over of the King ; Quod Nota. Br. Aid 


de} Roy, pl. 57. cites 8 C.— Fitzh. Aid de Roy, pl. 11. cites S. C. and Martin admitted that the 
Caſe put that it a Stranger enters into the Land in the Right of the King after Death of the Tenant 
| he ſhall have Aid if he be impleaded, but ſaid, that in the principal Caſe he ſhall not, for in the Cat 
ut he ſhews that his Entry is immediate in the —— of the King, and no Eſtate Meſne between the 
ing and him, whereas here he ſhews a Meſne Eſtate, tho” it be in Right of the King, and fo was the 


Opinion of the Courr, 


7 ＋ del 2. In an Aſſiſe, = 4 _ ſays, that a Leaſe was made to his Maſ. 

oy, pl. . ter for Lite, and the Remainder to the King in Fee, he ſhallnot 
dene Ad of the King for Default of Privity.” * 8 Ben. 7. x. ＋ 
Aid was granted, but atter laid that it ought uot. + 1 All. 1. 


ranted, but | 
ays, it ſeems that it ſhould not be granted upon the Plea of the Plaintift——Fitzh, Aid de Roy, pl. 


35.cites S. C. accordingiy.— See (X) pl. 1. 2. 
+ Br. Aid del Roy, pl. 69. cites 8. C. accordingly.— Br. Baillie, pl. 11. cites S. C. that Bailiff in 


Aſſiſe ſhall not have Aid; for the Bailiff cannot ſtay the Aſſiſe; Contra where the Tenant pleads good 
Matter for Aid by Attorney. —Fitzh. Aid de Roy, pl 86. cires S. C. 


3. In Treſpaſs, if the Delendant juſtiſies rhe Entry as Servant to 
the Leſſee for Lite ot the King, he ſhatl not have Atd of the King, be- 
cauſe he is not privy to the Leaſe. 4 Hen. 6. 12. 
S. P. Bur he 4. So If a Man in Replevin avows as Bailiff to the Leſſee of the 


al have King he ſhall not have Atd, becauſe he is a Stranger to the Leae, 


Maſter, and 9 Hen. 6. 26. h. 


he over of 


the King. Br. Aid de Roy, pl. 5. cites S. C.— Fitzh. Aid de Roy, pl. 18. cites 8. C—— See pl. 15. 


AE 5. So if a Man juſtifies the raking of Toll as Bayliff of the Leſſee 
34 for Bears of the Ring, he ſhall not have Aid of the King for Default 
The Deten. Of Privity, but he may have Aid of the Leſſee, and then both of the 
dant as Bai- King. 11 Den. 6. 39. b. Curia. 


liff may have 
Aid of his Maſter, and he over of the King. Br. Aid del Roy, pl. 107. cites S. C. and. P. accord- 
ingly by all the Juſtices. | 


oh. a 6, $a juſtifies becauſe he is Sub-colle&or of Tenths, he ſhall 
1. ch not have Aid, becauſe he is a Stranger to the Commiſſion, * » h. 
'$.C. bur 6-27. f 9 Den. 6. 20. b. 21. b. tho the Commiſſiou gave Power ts 


there it is Make a Sub-collector. 


(Collector) | 5 
inſtead of (Sub- collector. S. P. becauſe he may have Aid of the High Collector, and he over 


of the King. Br. Aid del Roy, pl. 4. cites 9 H. 6. 20.——Fitzh. Aid de Roy, pl. 17. cites 8. — 
But it was agreed that the Leſſee or Committee of the King, abo has his intire Slate, may have Aid of the 
King; for where the thing is ſuch as may be granted over, there the Leſſee of the Leſſee or Committee 
of the King may have Aid of the King, if * his intire Eſtate. But contra of an Office which can- 


not be granted over, as Collector, Judge, Juſtice &c. who cannot grant their Eftate over; and not- 
withſtavding 


F 


. 
* — — —— — — 
— — — 
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vichſtanding the K ing grants the Ward, yet Livery ſhall be ſued out of the Hands of the King, and for 
chat Reaſon the Grantee, or the Grantee of the Grantee ſhall have Aid of the King. Br. Aid del Roy, 
pl. 4. cites 8. C—— ibid pl, 57. cies 4 H. 6. 13.8.8. 


„ In falſe Impriſonment, if the Defendant ſays that he was taken by * Fitzh. Aid 
certain Perſons by Force of a Commiſſion to them directed, and they de Roy, pl. 
deliver'd him to the Detendanr to keep tc. he ſhall not have Atd, for LL __ 
he is not privy to the Commiſion, 7 Pen. 6. 37. adjudged, So he 
ſhall not have 210 5 this Cale, aitho' the Commiſſion was lingulis jure 
\delibus. * 7 H. 6. 27. 

* Jn Treſpaſs, if the Defendant, as Bailiff to the Sheriff, juſtifies * SP. br. 
the Taking and Sale as a Scray ro the Uſe of the King, he ſhall not * ane” 
have Aid of the King for want of Privity. Dubitatur 14 Pen. 6. 5. 8. C For be 
b. * But if the King's Tenant dies his Heir within Age, and a Stranger is a Stranger 
enters in the Right of the King, he ſhall have Aid, becauſe he enters 2 the Pa- 
immediately in the Right of the King. 4 D. 6. 12. b. tents and no 


he ſhall have Aid of his Maſter, in whom there is no Privity, and he ſhall have Aid 7 
King. Quod nota. Fitzh. Aid de Roy, pl. 11. cites S. C.. 5 over of the 


9. I the King leaſes certain Lands to another, and the Leſſee * Fitzh. Aid 
grants over Part ot his Eſtate, in an Action go" him, [ſctlicet, the 4e Roy, pl. 
Grantee] he ſhall not have Aid of the King, becaule he ts not privy to — 
the Leaſe. * 9 Den. 6. 21. Curia. Hill, 30 Eltz. B. R. between g. ig act 


Merry and Holdeney, adjudged. Contra f 29 Aff, 21. Roy, pl. 4 
cites S. C. 


Br. Aid del Roy, pl. 80. cites S. C. accordingly. 


10. But if the King's Leflee grants over all his Eſtate, and he [ ſcili⸗ S P. Br. Aid 
cet. the Grantee | is impleaded, he ſhall have Aid of the King, becauſe del Roy, pl. 


he is privy to the firſt Leaſe, he having the ſame Eſtate. 9 Þ. 6. 1 6.2. 
21. b. Fitzh. Aid 


de Roy, pl. 17. cites S. C. 


11. Ik the King leaſes for Years, and after endows the Queen of the 
Reverhon, who confirms to the Leſſee tor Lite, he may have Aid of 
the King without the Queen, 11 0. 6. 39. b. 

12. In Treſpaſs for taking his Cattle, if the Defendant ſays that Br. Aid, fl. 
0 King, and all thoſe whoſe Eſtate the Ring hath in the Manor of yn: F 

. have had, Time out of Mind ac. 20 l. Rent out of a Place where 1 , “ 
the Taking was, and that rhe Manor of D. was aſſigned to the Queen BH Aid del 
in Dower betore the Taking, and that he took rhe Diſtreſs for Rent as Roy, pl. 9. 
Bailiff of the Queen, he ſhall not have Aid of the King for want of , © — 
Privity, though he ſhall have it of the Queen, 28 Hen. 6. 13. ad- de Roy, ut 


judged. 24. Cites 
S. C. accord. 


ingly, and ſays that Mich. 29 H 6. it was adjudged as here, and that the Queen had Aid of the 
inp. | 


13, When K ing Edw. 4. leaſed Land or an Office for Lite, and Finn. Aid 
died, and the Reverſion deſcended to his Daughter, who married Hen. de Roy, pl. 
7. tho the Reverſion was in the Queen, pet the Leſlee, being im- 3 a 

eaded, might have Aid of the King only without the Queen. 11, F 

7. 29. b. by many Juſtices. Ys | the Tenant 
; Vourbed the 


Queen and two others as Heirs of the Duke of York, and ſbecved Cruſe by the Duke, Brian ſaid the Queen 
is not a Perſon able to be vouch'd as here; for this is Real Matter; but in Perſonal Cauſes ſhe is exempt, 
and bas Ability as a private Perſon, and may make a Gift by Leaſe for Term of her Life, and therefore y 
him the Tenant 4 have firſt Aid of the King, and then of the Queen, but * not of loth tigetter. Ard it 
was doubted if the Queen be a private Perion exempted by the Cm mon Laco, or by the Statute ; for if ſhe 
be by the Statute, it ought to be pleaded, per Brian; for it is a private Statute. Bur per Townſend, 2 


184 Aid of the King. 
ſhe be exempted by the Common Law, the Tenant need not have Aid of the King, Br. Nonabiliry , 
6. Cites 3 H. 7 14. | : nN 
, * Br Aid del Roy, pl. 9 cites 28 H 6. 13. accordingly. 


14 Jf the Queen leaſes to another, and the King confirms it, the 
Leſſee ſhall have Aid of the Ging; tor the King is enough priyy tg 
this. 15 Edw. z. Aid del Roy 66. adjudged. 
Br. Aid del 15. Tt a Man avows as hailitrto the Leſſee of the King of a Seignio- 
Roy, pl.5- ry, and hath did of the Leſſee, they both ſhall have Atd of the King, 
and ſays that 9 Ven. 6. 26. b. | 


the Bailiff 
ray'd Aid of the King, but could not have it, becauſe there is no Privity, and it is not immediate; 


at that the Bailiff ſhall have Aid of his Maſter, and the Maſter over of the King. Fi f 
de Roy, pl. 18. cites S. C. according to Br. ; tzh, Aid 


16. In Treſpaſs, he who j/tifes 5 Command of the King only, and not 
as Bailiff, Sheriff, Eſcheator &c. ſhall not have Aid of the King, and yer 
the Juſtification is good by the Command of the King. Br. Aid del 
Roy, pl. 68. cites 39 H. 6. 17. 

D. 258. a. 17. In Treſpaſs the Defendant 1 that the King granted the Land ty the 

5 Eli m_ Oneen for Life, who leaſed to the Defendant to hold at Will, and pray'd Aid 


& C that ol che King, and was ouſted by Award. Br. Aid del Roy, pl. 109. cites 


he could not 11 H. 7. 7. 

have Aid of | 

the King, inaſmuch as he was a Stranger to the Patent, and nothing would be loſt to him in this 
Action. 


Our (L) ao ſhall have it. The Prayee. 


Fitzh. Aid 1,J Fin an Ad Terminum qui przteriit the Tenant hath Aid of W. 
28 the Son and Heir of S. who comes and joins, if chey ſay chat 
; : the King by his [Patent rehearſed that he had granred rhis to G. tor 
Lite, the Remainder to the Tenanc tor Lite, yet they ſhall not have 
Aid of the King, becauſe this is contrary to his Prayer before, by 
which the Reverſion was ſuppoſed immedtately to him who joined 

himſelf, 25 Edw. 3. 39. a. 
Firzh. Aid 2. Bur if they ſap the King granted the Reverſion to the Father ot 
2 Hon the Prayee, they ſhall have Aid of the King. 25 Edw. 3. 39. ad 

; - + judged, 


(Mx) o ſhall have Aid in reſpect of his Offce. 


24 1. T the King's Pater if fe de l fore of ow > 
9 the Uſe of the Kin ued 

50 the King, becauſe the King is che Debror. xx hen. 4. 28. b. 

r. 

— 1 r. 29. cites 8. C in Caſe of the Clerk of the King's Works, who ayerr'd that the King had not 


2. In 


———{ WO DAt- ti 
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In Debt the Defendant ſaps he was the Buyer of Vifuals for Fink, Ald 


the King's Houſhold, and bought of the Plaintiff certain cc. and that de Roy, p. 
the Plaintiff took a Bill to ga to the Treaſurer tor Payment, he ſhall 7 I. H, 


d. 3D.4 9 b. 
have Al have aid upon ſuch a in Account againſt Firzh. Aid 


„4. 
3. But he ſhall 40 1p 
him as Bailiff ot his Manor; far this is no wer to the Plaintiff, de Roy, pl 


; . 4 9. b. Aa 


| 4 
n Debt againſt a Buyer of Victuals, if he ſays that he bought + B. A 
to G. Ning s Uſe, he thall have Aid. 7 Ben. 4. 7. t 11 Pen. 4 25. Gel Roy, pl. 
des 


| i | 2 j | 26. ci 
S. C. accordingly, tho" the Plaintiff replied he bought it to the Uſe of himſelf 
+ Fitzh. Aid del Roy, pl. 44. cites S. C. and tho' the Moneys are allowed in the Exchequer, yet 
that does not prove that they are paid, and if they are not paid, he ſhall have Ad. See (N) pl. 
2 8. C. 


So a Purveyor ſhall have Aid of the King, 11 Hen. 4. 28. gr. Aid del 
ed for Victuals taken tor the King's Houſhold at a PR + 7. Roy, pl. 29. 


3 Cites 8 C. 
& S P. agreed; for he may take Victuals at a reaſonable Price for the Uſe of the King, according to 


the Statute, wherher the Party ts willing or not, and this by reaſon of the Commiſſion : But contrary of 
Clerk of the King; for a Clerk has no Commiſſion, as it ſeems. But ſee now the ſeveral Statutes 
made reſtraining Purveyors, by reaſon whereof Aid lies not. 


6. Tf the Clerk of the King's Works buys Certain Carriages and Br. Aid del 
Loads of Gravel, to the Uſe of the King at a Price, in Debt againſt ee 
him he ſhall have Aid of the Ring, tho' the Party was not compellable —pitz . 
to ſell it him. 11 Hen. 4. 28. Aid de Roy, 


I. ci 
8. C. See pl. 5. in the Note 8 e 


7. A Collector of Fifteenths ſhall have Aid of the King, * 7 pen. Fiteh. Aia 
4. 6. + 11 Hen. 4. 35. 9 Den. 6. 56. Bubitatur 14 Hen. 6. 5. b. de Roy, pl. 
S. C. Br. Aid del Roy, pl. 25. cites S. C. 


42, cites 

+ Br. Aid del Roy, pl. 30. cites S. C. but there it is ſaid, that where a Collector diſtrains for Fif. 
teenths in Land charged to the Tenths, and Trefpaſs is brought, he ſhall not have Aid of the King. 
[And fo is the Year book. 11 H. 4. 37. a. — Br. Quinzime &c. pl. 3. cites S. C. 


8. A Collector ot Tenchs for the King ſhall have Aid of the King, Firz». Aid 
2 Hell. 5. 4. b. admitted. de Roy, pl. 


36. cites 

S. C. accordingly, if the Plaint be of taking Beaſts for the Sum aſſeſs d only; but if the Plaint be of taking 
tor a certain Sum more than the Sum aſſeſo d, the Defendant ſhall not have Aid for this tortious Taking 
and thereupon he pleaded to the Action. 


9. A Foreſter ſhall have Aid of the King. 7 Hen. 6. 36. Firzh, Aid 
e Ro , 
14: Cites $, C.——Br. Aid de Roy, pl. 42. cites S. C. See (7) pl AC 295 
In Treſpaſs the Defendant faid that the Place where is within the Foreſt whereof the King is ſeiſed 
in Fee, and that he is a Forreſter of a Walk there, by Parent for Lite, and pray'd Aid, which was 
granted him by Conſent of the Plaintiff's Counſel, I). 257. b. pl. 15, Hill. 9 Eliz. Smith v. Rigby. 


10. If an Eſcheator, by Colour of his Office, ſeiſes a Ward, ſup- 

ſing his Anceſtor to die in the King's Homage, and a Stranger 
gu Kight of Ward againſt him, he ſhall have Aid of the Ring. 
I . 6. 12. 

11. Tf a Man makes Conuſance as Bailiff of the King for Rent- gee (E) pl 
Arrear, and prays in Aid of the Ring, be ſhall have it. 4 Den. 6. 4 8 C 
woo + taken, the Deſradeas ſaid, that K \ Edward had 

12. Treſpaſs of Beaſts ta the Defenaant ſaid, that King Edward ha 
a Court Baron 4 D. 2 be ranted to th⸗ Mayor and n demagres of D. 
in Fee-farm, and N. affirmed _ op and recovered, and thewed cer- 


tain 
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tain &c. by which Præcipe came to the Baihff to make Execution, ang the 
Deiendant Bailitt there ook the Beaſts in Execution ; Quere it well in 2 
Court Baron ; and prayed Aid of the King, and it was faid that he ſlall 
not have Aid of the King but where he is immediate Officer, and the At- 
torney of the King ſaid, chat it the Plaincitt would traverſe the Cauſe 

yet the Aid ſhall be granted of the King; for where the King has any 
[ntereft, they (hall not proceed till the King be Counſell'd, which Was 
atiirmed by ſeveral. Br. Aid del Roy, pl. 101. Cites 1 H. 4. 10. | 

13. In Treſpaſs the Detendant juſtified as Bailiff 4 the Hundred of D. 
to diſtrain for Amercement, which is the ſame Treſp 8, and pray'd Aid of 
the King. And per Priſot, he ſhall not have Aid; for the Sheriff is Of. 
ficer immediate to the King, and ſhall account for the Hundred among 
the Profits of the County, and therefore ſhall not have Aid of the King. 
Contra of Bailiff of the King of his Manor ; tor he is Officer immediate. 
Br, Aid del Roy, pl. 12 cites 33 H. 6. 29. 

14. If it does appear to the Court that the King's Officer ſeiſes for the 
King any Lands without Warrant againſt the Law, in an Action brought 
againſt the Officer, he ought not to have any Aid of the King, neither 
does the Writ De Domino Rege Inconſulto lie in that Cate, becauſe 
that which is done by him is void; and where the Cauſe of Aid fails, 
there no Aid is to be granted; therefore in a Real Action, if the Eſcbe- 
ator be examined, and upon his Examination ſays generally that he has 
ſciſed the Lands in Demand into the King's Hands, this is not good, and 
the Action thall proceed, for he ought to ſhew the Cauſe of the Seiſute, 
(as is implied in this Act ot 3 E. 1. cap. 24.) which Cauſe, if it appear 
to be againſt the Law, the Judges of the Law ought to diſallow the 
ſame. 2 Iuſt. 207. 


— 


(N) By an Officer. Upon what Plea, 


Br. Aid del 1.J J2 Beplebin againſt a Collector of Fifteenths, who avows the 


e 5. Taking as a Diſtreſs tor it, if the Iſſue be upon the Place of taking, 
Id pi he ſhall not have Atv of the King. » Hen. 4. 6. 


cites S. C = 
—-Fitzh Aid de Roy, pl. 4. cites S. C. 


Br. Aid del 2. But in Debt, if the Deſendant juſtifies the Buying of the Things 
Roy, pl-26. to the Uſe of the King, and prays in Atd, if the ocher ſays he bought 


cies > them to his own Uſe, pet he ſhall have Aid of the King. J Ven. 4 7. 
4. S. C. 
= 3- If the King's Officer make a Contract to the Uſe of the King 
Fol 156. and after he is allow'd tor this in the Exchequer, yet in Debt by 
LEY. XN Party after, he ſhall have Aid ; for perhaps it is not paid, though it 
del Roy, pl. 1 and perhaps the Party hath releaſed to the King. 11 
4 28. b. 


29. 000 ID, 
Fitzh. Aid del Roy, pl. 44. cites 8. c 
Br. Aid del 4. But otherways it is, if the Officer be paid by the King 8 it; 


Roy, vl. 2. fot thereby he is Debtor to the Party. 11 Þ. 4 28. (as it leems.) 
——Fitzh. Aid del Roy, pl. 44. cites S. C. 


Br. Aid del 5, In Debt upon an Obligation, if the Defendant ſays he was the 
2248 King's Buyer, and bought certain Goods for the ſame Sum, to the * 
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Neue 

of the King, and tor the greater Surety he made the Deed, he ſhall Br. Quin- 
have ald of the King, without ſhewing how he was allowed of this zie, pl. 3. 
in the Exchequer. +3 Yen. 4. Utd del Roy 100. Curia. cites 8. C. 
6. In Crelpals againit a Collector of 15, if upon the Plea of the « g, a; 
Parties it appears that he took the Diſtreſs of ſuch Things that were del Roy, pl. 
not chargeable, tho' it was aſſels d by virtue of a Commiſſion, pet 30 cites 
ſhall not have Atd of the Ring, becauſe the Truth appears. «1 8 Mr if 
en. 4 35. adzudged, 36. b. 37. b. hn wir 


in D. or if 

he is aſſeſs'd for all his Goods in C. or if he be afleſs'd for Goods in S. and he has no Goods there, and 
the Collector diſtrains, and the other brings Treſpaſs, the Collector ſhall not have Aid of the King.— 
So where the Collector diſtrains for 15th in Land char ed to the loth, and Treſpaſs is brought, he 
ſhall not have Aid of the King. Br. Ibid. Br, 2 pl. 3. cites 11 H. 4. 37. S. P. ac- 


cordingly. 
7. Jn Treſpaſs againſt a Collector, if it appears upon the Plea Firzh. Aid 


that the Tenths were 2 8. Wnich the Delendant | Plaintiut ] ſaid to the de Roy, Pl. 
Collector, and yer after the Collector took theſe Cattle for which the 8 
Action is brought, and them derain'd rill he was paid 18. 6 d. more, 
the Collector ſhall not have Aid of the King. 2 Hen. 5. 4. b. 

8. In Afiſe the Plaint was of Houſe and Land, the Tenant pleaded Gift in 
Tail by Deed iuroll d to the Lord B. the Remainder to the King, and prayed 
Aid of the King, the Plaintiff demanded Oyer of the Deed, and had it, 
and pray*d that it be inroll'd de Verbo in Verbum, and fo it was; 
and the Deed was Quod F. F. dedit Officium & Servitium Foreſtæ ſive 
Ballize de D. in A. cum omnibus Terris &c. eidem Officio pertinem” and 
Livery and Seiſin, and the Plaintitt demurr'd in Law, and by all the 
Juſtices he ſhall not have Aid, becauſe he has not alleged in the Plea that 
the Land was appendant to the Office, and therefore the Plea and the Deed 
do not agree; Quod Nota. Br. Aid del Roy, pl. 92. cites 1 H. J. 28. 


(O) Upon what Plea or Iſſue. 


1. IN Treſpaſs, tf the Defendant ſays, that he was made Collector of Br. Aid del 
Fifteenths with Power ro make Sub- collectors, and to diſtrain Roy, pl. 36. 
them to make them levy the Sum, and that he made the Plainti _ 
his Sub-collector, and diſtrained hum far not levying #c. if the Plain- terple de Ald 
tiff ſays he made |. S. his Sub-collector, abſque hoc that he made the pl S. cites 
Detendanr [ Plainriff] hig Sub-collector, the Defendant ſhall not have © accord. 
Aid of the King, becauſe the Cauſe of his Atd is craverſed. 5 Hen. pf "x70 
5. 11. b. adjudged, de Roy, pl. 


7. cites 
8. C. [N. B. Roll is according to the Year-Book and Fitzh. But Br, Aid del * Coun- 
terple del Aid, mentions the Deferdant as made Sub- collector, and that the Travers of being made 


dub- Collector was by the Defendant that he was not made Sub- collector, but the ſaid J. 81] 


2. Where the Party may well maintain the Iſſue without the King, 

he ſhall not have Aid. BY 

3. Jn Replevin the Defendant avows upon the Plaintiff as his Te- * Br. Aid 
nant, and the Plaintiff lays he held of the 2 and fo Hors de fon del Roy. pl. 
Fee, and the Detendant ſays within his Fee, the | ſaintiff hail not have ox Plaintitf 
Ald, (it ſeems becauſe the King cannot ald him in this Jſſue.) 14 replicd, chat 
ben. 4. 26. b. | he held he 
of the King by Homage and 12 s. and demanded Judgment if Rege inconſuſto &c. & > 


cauſe it amounts only to Hors de ſon Fee, whereupon he ſaid as above, and ſo Hors de ſon Fee, 2 
t 


— 
of * 
** \ Pl 
* 
* 
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tlie others e contra, and then the Plaintiff pray'd Aid of the King, & non allocatur.———— Fitzh, Aj 
de Roy, pl. 48. cites 8. C. Roll Rep. 407. Arg. cites S, C. accordingly, and becauſe i is in 72 
lay of the Party. . 


* Br. Aid | inſti in hi 
4. In Treſpaſs, if the Defendant juſtifies as in his Freeh 
del Roy, pl. Leaſe from the King, the Reverhon 2 the King, he ſhall 70 by 


55. cites 


ingly, and a Treſpals, My Rep. 14 Jac. for his Freehold is a good Bar of irſel; 
Man thall * 4 Den. 6. 10. adzudged. 4 Den. 6. 18. adjudged, 
Land nor Franktenement in "Treſpaſs, but Damages only, which is no Prejudice to the King: 

ter the Defendant enforc'd his Plea, and ſaid, chat — Plaintiff claimed Part of the Park . 
in Fact is the Park of the Defendant for Life, the Reverſion to the King, ut ſupra, and rayed Aid 
& non * Fitzh. Aid de Roy, pl. 9. cites S. C. Ibid. pl. 12. S. C-——Roll Rep 407 fl 
42. Cites 8 C. 


Roll Rep. 5. The ſame Law in an Ejectione Firmæ. Mp Rep. 14 Jac, Bey; 


$7 b, net adjudged, tor this is tu Nature of a Treſpaſs, 


Coke and Bridgman, contra Haughton— See (A) pl. 13. S. P. _—— See Aid of a common Perſon(A) 
pl. 1. 


In Aſſiſe the 6. If an Avowry be made by the King's Bailiff for Suit to an Hun- 
Bailift of the ꝗred „and Seiſin laid by Preſcription in the King and his Anceſtors, 


Tenant 


Hewed, that ND the Preſcriprion traverſed, and Iſſue thereupon, the Avowant 

A. leaſed to ſhall not have Atd of the King. 17 ED, 3. 31. b. . 

His Alter a 

for Life, the Remainder to the King in Fee, and prayed Aid of the King, and had it. Br. Aid del Roy, 

p 98. cites 8 H. 7. 11. and Brooke lays it ſeems there, that Aid ſhall not be granted upon Plea of the 
ailiff. 

In Keplevin the Bailiff of the King juſtified, and prayed Aid of the King; He ſhall have Aid; But 
otherwiſe it is of a Servant of the King's Bailiff; for the Bailiff is Party to the Conuſance, but the Ser. 
vant is not; Per all the Juſtices in C B. Nota. Br. Aid del Roy, pl. 100. cites 9 H. 3. 15; 

A Man ſhall not have Aid of the King but where he is Bailiff or Servant immediate. Br. Aid del 
Roy, pl. 9 cites 28 H. 6. 13. Ibid, pl. 13. cites S. C. and S. P. accordingly. | 


7. In Petition to repeal a Patent of a Seigniory, the Defendant plead- 
ed, that it was granted to him in Recompence of other Thing with Clauſe to 
anſwer in value it &c, and prayed Aid of the King, and had it. Br. 
Petition, pl. 11. cites 21 E. 3. 47. 

8. Treſpaſs by the Biſhop of Winton againſt the Prior of St. John's, 
the Defendant ſhewed that his Predeceſſor was ſeiſed in Right of the Church, 
and died, and he was elected Prior, and gave Colour, the Plaintiff ſhewed 
that his Predeceſſor was ſeiſed till by V. N. diſſeiſed, who enfeoff d the 
Predeceſſor of the Defendant upon whom the Plaintiff entred &c. And the 
Defendamt traverſed the Diſſeiſin, and ſo to Iſſue. And after he 
that this was the Land of the Templers who were diſſolved in the Time of 
Edward II. and held of the King in Frankalmoigne, and after it was ena#- 
ed by Parliament, that the Hoſpitallers, viz. the Defendant ſhould have their 
Lands, and that he ſhould hold them of the Lord of whom it was held by 
ſuch Services as the Templers held, and by Judgment of the Court the De- 
fendant was ouſted of the Aid ; for he ſhall not have Aid of the King 

but where the King ſhall be prejudiced, as where by the Recovery of the 
Land the King /oſes his Rent-Service and Seigniory, and by theſe Words, 
(/uch Services) he does not hold in Frankalmoigne, for Frankaimoignt 15% 
not any Service; and alſo in Treſpaſs no Franktenement nor Land ſhall 

be recovered. Br. Aid del Roy, pl. 13. cites 35 H. 6. 56. 

9. In Treſpaſs the Defendant ju/tified by Command of the King, and well 
by Award, and need not ſhew Writing, but ſhall not have Aid. Br. 
Prerogative, pl. 42. cites 39 H. 6. 17. | 


10. If 
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10. If in the Pleading it appears that the Aid is grantable of the King, 


and the Tenant does not pry it, yet the Court thall not proceed Rege In- 
donſolto. Br. Aid del Roy, pl. 92. cices 1 H. 3. 28. | 


(P) Where no Tithe appears to the King. i 
CARY 


1. IN Treſpaſs for entring his Chace, if the Defendant ſhews that S. P. and yet 
he is the King's Foreſter in ſuch a F oreſt, and pleads a Cuſtom it was not a- 
when any Savage Beaſt our of the Foreſt to purſue it into any Chace Freed whe- 


ther the 


tt. and to re-chace it ita the F oreſt c. and that he did accordingly Cuſtom be 
xc, he ſhall have Aid ot the King upon this lea, becauſe the Defen- good or not, 
rant cannot try this Cuſtom whether it is good or not without the 2 


King. 7 D. 6. 36. the Savages 

: : 3 go out none 
has the Property, the King nor other; but becauſe the Aid of the King lies before Iſſue joined the 
Aid was granted, and the Cuſtom ſhall be diſputed after. Br. Aid del Roy, pl. 42. cites 8. 7 
Fitzh. Aid de Roy, pl. 14. cites S. C. that the Defendant has ſhewn an Advantage to the King, which 
See (M) pl. 9. S. C. 


ſhall not be tried without making him a Party. 


1 


(Q) Upon what Plea. Not contrary to the Suppoſal 
of the Writ. 


i. IN an Alliſe of Land in one County, tif the Defendant ſays, that Firzh. Aid 


the Land is in another County, and that the King gave it to him 1 ny pl. 


by his Letters Patents, ald prays in Aid of the King, he ſhall not 5 0 bar 
have Ald upon this lea, becaule this is contrary to the Suppoſal per Seton, it 
of the Mrit that the Land is in another County; ſo that if the De- the Kine 
mandane grants the Aid the Writ ſhall abate, 21 E. 3. 19. ad- e me 
Juanes, &c. and I 


2 5 am implead- 
ed of another Acre in the ſame Vill, I may ſay that the King gave me the Land by the Charter &c. 
and it is no Anſwer to the Charter to ſay Nient Compriſe, without conſulting of the King, Quod fu- 
it conceſſum, per Sharde, becauſe in this laſt Caſe Ir ſtands with the Writ, whereas in the other Caſe 


it is contrary.— See (5) pl. 1. S. C. 


2. In an Aſſiſe, if the Tenant ſays, that the King leaſed to him for Fitzb. Aid 
Life, the Remainder over to B. and after the Remainder came to the 2. pl. 


_ King by the Forteirure of B. and prays in Aid of the King, ye thall 8 C.— g. 


have it, tho this be againſt the Suppoſal of the Writ. 1 All. 1. ad- Aiddel Roy, 
Judged, pl & cires 

C. but 
S. P. does not clearly appear. 


3. In Treſpaſs the Defendant juſtified as Bailiff of the King, becauſe the 
Lodge was ruinous, whereupon he cut Trees to repair it, and by the beſt 
N he ſhall have Aid of the King. Br. Aid del Roy, pl. 10. cites 
33 H. 6. 2. 


C cc (R) At 
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(K) At what Time pray d. | Or granted] 


S. p. Br. 1. W HERE Aid ſhall be granted of a common Perſon aſter Iſſue, 


228 Boy it ſhall be granted of che King before Iſiue. 4 I, 6. 18. b. 
4 8 * 28 I), 6. + 


Firzh. Aid | 
del Roy, pl. 25. cites S. C. adjudged generally, that a Man ſhall have Aid of the King before Iſſue 


joined. 


Firzh, Ai 2. In Treſpaſs Atd ſhall be granted of the King, before any Plea 
+ Rog: deen. 25.6 
85 12 19 3. In Treſpaſs Aid ſhall be granted of the King before Iſſue, » h. 

r 6. 36. 


12. Cites : 
35 H. 6. 29. 8. P. Br. Aid, pl. 125. cites 5 E 4. 1. — Br. Aid del Roy, pl. 102. cites S. C. 
S. P. Br. Aid, pl. 21. cites 40 E. 3. 20.— Br. Aid del Roy, pl. 8. cites 28 H. 6. 4. S. P. 


Br. Aid dl 4. In Treſpaſs tor taking his Goods, the Defendant who juſtifies the 
Roy, ps. Taking tor Damage feaſant, as Bailiff ot the King, ſhall have Aid of 
Pw the Bing before Ifſue. 28 I). 6. 4. adjudged, 


For where 
a Man ; ; : | 
juſtifies in Right of the King, the Cauſe is not traverſable.— Fitz h. Aid de Roy, pl. 25. cites 8. C 
that the Cauſe of the Taking is not traverſable. 


. P. and 5. Aid lies not of the King after Iſſue, becauſe the Ring cannot be Par: 
it is the Fol- ty £9 maintain this Illue taken by the Party, and if the Aid be Nranted, 


1 a Procedendo in Loquela cannot come from the Chancery, inaſmuch 


for he might AS the Plea is determined by the Iffue. 5 E. 4. 1. adjudged, *7E, 


have had 4. 8. Curta, Contra 22 E. 3. 6. udjudged. 
Aid before | 
Iſſue. Br. Aid del Roy, pl. 153. cites $.C. ——Firzh. Aid de Roy, pl. 31. cites 8. C. 


S. P. accord- 6. [As] In Treſpaſs, if the Defendant alleges a Common in the 
ivgly. But King by Preſcription for him and his Tenants at Will, in the Place 


Brooke lays where kt. and that he being a Tenant at Will uſed the Common, 


Quere of 


Fenrant at AND the Plaintiff takes Iiſue upon the Preſcription, the Defendant ſhall 
Will; but not have did afterwards for the Caule atorelaid. 7 E. 4. 8. Curia. 


becauſe the 
Replication was not entered, the Tenant at Will pleaded a Bar de Novo, and pray'd Aid of the King, 
and had it. Br. Aid del Roy, pl. 103. cites S. C. Fitzh. Aid de Roy, pl. 31. cites S. C. and that 
the Defendant waived the Iſſue, and then had Aid. 


* Firzh, Aid . Aid does not lie of the King after Iſſue, and a Mrit de Rege In- 
de Roy, pl. conſulto & Procedendo thereupon, * 22 E. 3. 15. b. Contra t 22 


1. cites 
8 83 — 3. 6. 


+ E itzh. Aid del Roy, pl. 70. cites S. C. 


Br. Coun- 8. In Precipe quod reddat the Tenant vouched one as Couſin and Heir f 
1 J. viz. Son of W. Brother of J. and the Demandant ſaid that the rw 
22 8 the Vouc hee was a Baſtard, ſo that he cannot be Heir to ]. and the 7 
E 3. S. P.— nant confeſs d it, aud relinquiſb'd the Voucher, and ſaid that this ſame F. leaſe 
Br. Aid del 50 him for Life, and held of the King, and died without Heir, and ſo the 5 
Roy, pl. 12. ver/jon eſcheated to the King, and therefore pray'd Aid of the King, au 


2 a8 had it, notwithſtanding that be had vouc hed before. Nota, and the ww 


Aid of the King: =" "In 


— 


ſon ſeems to be, that this Aid-Prayer of the King in the Reverſion, is in Præcipe 
in Lieu of Voucher. Br. Aid del Roy, pl. 14. cites 40 E. 3. 14. 5 777 7 
1d ot the 


King ſhall be granted before Iſſue joined. 


9. It a Man prays Aid, and frews Cauſe which is rejected, yet he may 
pray Aid, and fhew.orher Cauſe, and ſo of ſeveral in one and the ſame 
ln, and e contra after Adjournment. The Reaſon ſeems to be, becauſe 
1 the one Caſe the Cauſe is enter'd of Record, and not in the other, 
Fur this is in Aid of the King. Br. Aid, pl. 145. cites 3 H. 6. 5. 

10. In Recordare it was agreed, that he who makes Conuſance as Bailif/ 

of the King for Rent due to the King by Preſcription upcn a Vill for Rent 
by them paid Time out of Mind &c. ſhall have Aid of the King, and 
this before 1ſue joined. Br. Aid del Roy, pl. 58. cites 4 H. 6. 30. 
11. If a Man juſtifies as Bailiff ot the King, by reaſon of his Manor 
which he has, by reaſon of the Dutchy of Lancaſter, the Defendanr 
ſhall not have Aid of the King betore Iſſue joined. Quod nora bene. 
Br. Aid del Roy, pl. 51. cites 15 H. J. 17. 

12. The King's Immediate Tenant, or his Mediate Tenant that joins with 
his Immediate Tenant, thall have Aid in a perſonal Action as well betore as 
alter Iflue join'd ; but his Mediate Tenant that does not join with his 
Immediate Tenant, ſhall not; per the Ch. Baron. Hard. 179. pl. 1. Paſch. 
13 Car. 2. in the Exchequer, in Cale ot Anderſon v. Arundel 


(S) At what Time to be granted. ere. 
— 


1. Nan A ſſiſe againſt two, if each takes the intire Tenancy for Lite, See (T) pl. 
the Remainder to the K ing, and the Demandant acknowledges 4. 8. C. 
one to be Tenant, he, Who is Tenant, ſhail Have Aid preſently before 
Trial, for the Demandant hath acknowledged him. 12 Þ, 6. 1. 
Urla, 
: And if the other be after found Tenant, he ſhall hade Aid allo, 5.7) 1 
121), 0 1. 8. C 
1 In Aſſiſe 2 Judgments were vouched, where the Tenant pending the a 
Aſſiſe or Præcipe quod reddat &. alien d, and after he pray d Aid of the 
King, and had ir, notwithſtanding this Alienation; bur Quære if the 
King may not retuſe to give Aid to him, by reaſon of the Alienation. 
Br. Aid del Roy, pl. 71. cites 12 Aff. 41. 
4. In Treſpaſs the Defendant ſaid that F. was ſeiſed, and did not ſhew 
of what Eſtate, and died ſeiſed, and the Manor deſcended to W. in Ward of 
the King, and che King granted it to P. whoſe Eftate he has, and the Heir 
is yet within Age, and pray'd Aid of the King, & non allocatur, with- 
out Eat ing ot che Treſpaſs, by which he juſtified that he put in his 
Beaſts &c. and pray'd Aid of the King, and had it before Iſſue joined. 
Ne nota; wh 1 before Fuſtification. Br. Aid del Roy, pl. 2. cites 2 
. 6. 14. and 3 H. 6. 5. . 
5 18. a Man prays Aid of the King, and ſhews Cauſe, and is put over, Br. Brief, pl. 
and fo ſeveral Times in one and the ſame Term, yet upon new Cauſe ſhe wn 6. cites 3 
he may have Aid of the King. Contra after Adjournment in another Term; H. 6. 5. S P. 
per Marten. Brooke ſays Quzre, if the fame Law be not in Plea to the 
Writ. Br. Aid del Roy, pl. 2. cites 2 H. 6. 14. and 3 H. 6. f. 


(T) At 


192 Aid of the King. 


— — 


(T) At what Time. Aid after Aid. 


Firzh. Aid 1. F Aid be ever of the King where it ought, and this is ad. 
de Roy, pl. journed till another Term, and then a Procedendo comes, he 


ice doll ſhall not have new did upon a new Cauſe ſhewn, becauſe he hath o 
+ 3 delayed the Party. 3 1). 6. 15. 15. And it is atter Adjourn . ace 


ſeem mil- 

printed, If a Man has Aid of the King, and after has Procedendo, he ſhall not allege new 
Cauſe of the Aid, viz. the Tenant who was in Eſſe at the Time of the firſt Aid; for upon Aid granted 
all Cauſes ſhall be examined in the Chancery; otherwiſe it ſeems of a new Cauſe of later Time. Br 
Aid del Roy, pl. 99. cites 9 H. . 8. Ard by the Reporter, if the Tenant after the Procedendo * 
feoffs A. in Fee, <:ho leaſes to the Tenant again, the Remainder to the King by Deed inroll d, the Tenant ſhall 


not have Aid again; for it is the Act of the Tenant himſelf, Ibid. 


S. P. and 2. But if a Man be ouſted of Aid tor one Cauſe, he ſhall have Atd 
e contra ae fame Term upon a new Cauſe ſhewn, 3 Y. 6. 5. b. * 


ter Adjourn- 3 f 
ment, Br. Aid, pl. 145 cites S. C. —Fitzh. Aid de Roy, pl. 8. cites S. C. and ſays that he may 
See (X) pl. 2. 


have Aid after Aid in Infinitum, in one and the ſame Term. 


Firzh. Aid 3. If Leſſee for Liſe hath Aid of him in Reverſion, and the Prayee 
de Roy, pl. comes not at the Day, the Leſſee may ſay that the King gave the Land 
Mich ar to her and her Husband, and to the Heirs ot the Husband, and the Huſ- 
E. z. S. P. band is dead, and Aid granted of his Heir; upon this Plea, ſhewing 
and ſeems the Charter, ſhe ſhall have Aid of the King. 21 E. 3. 59. b. ad: 


to intend 
ts mee. ies. 


See (U 1. 


See (S) pl. 1. 4. In an Aſliſe againſt two, if each takes the intire Tenancy ſor 
2. 8. Life, the Remainder to the King, and the Demandant acknowledges 
one to be Tenant, by which he hath Aid, if the orher be after found 

Tenant, HC {hail Have Aid alſo. 12 H. 6. 1. 
5. When a Pracedendo is granted, and upon Stay thereof a better Right 
appears for the King, the Court cannot proceed to Judgment without an- 
other Procedendo. Roll Rep. 291. Arg. 


(U) In what Caſes it lies. After Aid of annther 
Perſon. 


See (T) pl. 1. NN a Precipe quod reddat, if the 'Tenant hath Aid of the Heir fof 
8 her Husband, becauſe of the Beperſion, who comes not Upon 
rs Summons, the Tenant may after ſay that the King gave the 
— Cauſe Land to her and her Husband, and to the Heirs of her Hus and, and 
del Rever- ſhews forth the Charter of the King, and ſhall have Aid of him. 21 
ſion; but E. 3. Ald del Roy 4. adjudged. 


2. It 


n »x 1 * 


Aid of the King. i 


2. Tf a Tenant at Will, according to the Cuſtom, hath Aid Br. Aid, pl. 
archbiſhop of Canterbury, his Lord, and after the Lord dies, the 82. cites 
Temporalties being in the King's Hands, he ſhall have Aid of the King, C C. contra 
21 Þ. 6. 37. agree, avinitting that ſich a Tenant at Weill thall hail ode br 
have Aid, of which there is a Doubt. | Award; tor 
a there is no 
* him and the K ing, and the Thing does not lie in Cuſtom. for it is x 
en the Will 1s derermined, and ſo the 7 a. B. id det pry 
6. cites 8. C accordingly.- Fitzh. Aid de Roy, pl. 22. cites 8. C. (H) pt. . 18, 8 C. 
ir. Aid del Roy, pl. 56. cites 4 H 6. 11. where after Avoidance of the Biſhoprick by Tranſlation, and 


ralities coming into the King's Hands, ſuch Tenant at Will pray'd Aid of the Ki 
1 b) che Opinion of the whole Court. f N ü e 


3. Scire Facias to repeal Letters Patents againft Tenant for Life, the 
Remainder over in Fee of the Grant of the King, the Tenant for Lite 
prayed Aid of him in emainder, and had it, and upon the Foinder 
they prayed Aid of the King, and had it. Br. Aid, pl. 44. cites J H. 


I. | 
5 2 King Richard the ad had Land in Ward by Deſcent from King Br. Aid, 
Edward the zd; tor a Chatte! ſhall deſcend in the Caſe of the King, 44. cites 
contra of a common Perſon, and granted the Land by Letters Patents to* C 
IW. for Life, the Remainder to F. in Fee; and the Heir, who was in Ward, 
ſued Scire Facias to repeal the Letters Patents, and to have Livery, and 
the Tenant for Life prayed Aid of him in the Remainder, and had it, 
and he came and joined, and they tuo prayed Aid of the King, and had it, 
and after came Procedendo in Loquela, and they proceeded in Plead- 
ing, and demurr'd, and Judgment fs that the Letters Patents ſhould 
be revoked, and the Land re- ſeiſed into the King's Hands, and Li- 
very made to the Heir; and there it does not appear, that there was 
any Procedendo Ad judicium, as in 9 H. 6. Br. Aid del Roy, pl. 28. 
cites ) H. 4. 41. 


pl. 


—_ _—_— hs OY ad th. a #6 » AM Ah. WO IF 1 e 1 * FS r A „ 2 . 14 


— 


— 


(X) In what Caſes Aid lies after Aid. 
IF Aid be prayed of the g upon a certain Cauſe ſhettt, the Br. 810 det 
] which is «tjudged no Cauſe of 1b, and fo he ts ouſted Of 19, © plz 
yet the ſame Term he ſhall have Aid of the Ring upon another ſuffi- 2 4 6 
cieat Cauſe ſhewn. 8 . J. 11. 5. 8 b. 


—S. P. And 
when it is in Chancery, Procedendo ſhall not be ted till the Title of the King be examined ; for 


if the firſt Cauſe be not ſufficient, ſet now, a better Title may be ſhewn for the King; quod nota, per 
Brian & Huſſey Ch. Juſtices. Br. Aid del Roy, pl. 98. cites 8. C. Fitzh. Aid de Roy, pl 35. 
Cites $, C.——Br. Aid del Roy, pl. 2. cites 2 H. 6. 14 and 3 H. 6. 5. S. P. accordingly. | 
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Br. Aid del 


Roy, pl. 
Party ſhall not have Aid ' 98. (97.)dt 
cient Cauſe, beraufe he might NEety fen Kg 
in Stay of the Procevende. 3 * 6. 8. | \ | de Roy, pl. 
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3. Hire Facias was brought by the Abbot of L. againſt the Dean of E. 
1 Recovery againſt bis Predeceſſor in Writ of Annuity, the Dean ſaid, 
t the King was ſeiſed of the err of the Dcanry diſcharged, _ 
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Aid of the King. OE 
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mus Collation to diſcharge: him, ſo held he of, the Collation of the King, ang 
prayed Aid oi the King, and had it, and yet his Predeceſſor had Aid of 
| the Krng before ; but it may be, chat the Plaintiff had releaſed to th, 
King alter &c. and yet Dean and Chapter have Common Seal, and it 
ſaid that of the Bap otherwiſe it is, and that he thall not have Aid 1 
the King; for he 7s elellive, and not preſentable by the King, and vet 
the Plaintift recovered in the firſt Action by Verdict; And it was agreed 
that the Church was no otherwiſe diſcharged but by Non- payment; 
and ſo Nota, this Delay ſuffered in Scire Facias notwithitanding the 
Statute. Br. Aid del Roy, pl. 39. cites 38 E. 3. 18. 
But for 4. A Man ſhall not have Aid of the King twice for one and the ſan; 
Cauſe of da- Cauſe, per Paſton. Br. Aid del Roy, pl. 3. cites 9 H. 6. z. 


ter Time he 5 | | 
ſhall have Aid again. Br. Aid del Roy, pl. 3. cites 9 H. 6. 3. 


—— 


— 


{Y) In what Caſes the Court ex ofic-o ought to 


grant 1t. 
Fiz. Aid 1. IF the Party will not ſpeak of Aid Prayer, and it appears 
de m4 2 abe f he R ight of the King, the Court is not bound 22 
. cues: £10 to grant Aid, 3 0. 6. 6. 
fice del &c. 


pl. 1. cites 5 C. thus: Where it appears that the Party bas good Cauſe to have Aid, and the Party does 
not pray Aid of the Kirg, the Court is rot bound ex Officio to rome to the Party Aid of the King, 
per Martin; Quod Nota tor Lau, & nemo dedixit.— If in Pleading it appears that the Aid 1s 
rantable of the King, and the Tenant does not pray it, yet the Court ſhall not proceed Rege Incon- 
ulto. Br. Aid del Ro „ pl. 92. cites 1 H. 5. 28 —— Br. Office del &c pl. 18. cites 1 H. 7. 30. and 
4 H. 7. 1. contra, that the Court ex Officio _ to ceaſe till the Aid be had. 3&8. 

In Treſpaſs, where it appears by Deed that a Leaſe 1s made to the Defendant for Life, the Remainder 
to the King, if the Tenant will not pray Aid of the King, the Court ſhall not proceed without making 
the King Party. Br. Aid del Roy, pl. 100. cites 9 H. 5. 15. lf it appears tothe Court that the Te- 
nant — 1. to have Aid of the King, but he does not pray it, yet the Court ex Officio ought to ceaſe 
till the Aid be had. Br. Office del &c. pl 18. cites 1 H 7 30. and 4 H. 7. 1. Cro. E. 417. pl. 12. 
S. P. Arg. and that when they do not the King may inforce them to it by his Writ, and that ſuch a 
Writ has been awarded cires F. N B. 154. 21 E. 3. 44. and 31 E. 3 Saver Default 27. but that thoſe 
are in Real Actions, yet it may alſo be in Perſonal Actions where the King's Title appears to come in 

aeſtion, and that ſo is 2 R. 3. 13.—-—Roll Rep. 208. Arg. cites 16 H. 7. 12. to have been adjudg d in 

reſpaſs, that , where, the Intereſt of the, King appears the Court ex Officio ought to ſtay it, and that 
ſo is 11 H. 4. 70. and 4 Eliz. Com. 243, 244. by Writ of Rege Inconſulto. 


. 


- 


— — eo — — — 


— N i Counterplea. 


than nf +4 
Firth. Coun- . OT Parcel is no good Counterplea. 9 O. 6. 62. becauſe this 
rerp ea de 


Aid, cites. h X \ ſhall not be tried 200 1. . bp. King Party. “ 9 I), 6. 
H. 6.61. 62. 43 All. 6. 20 E. 3. Ald 1. per. YD 44. 1 01 2014 6 Mu 
S. C. . Au 1 T f 111 1. . 475 ] . 314 Ji j | +41 1 1 
Firzh. Cen. 2. In Treſpals, if the Defendant juſtifies as in Parcel 9 0 


terplea de to him granted by the King, and makes a Litle to the King to che Ne. 
Aid, pl 5 nor, it is no good Plea for the Plaintiff to fay that che Action is 
1 50 4-2 doe. Pane in another Part, is not Parcel ot the 


* 


* 


8 


& S. P. ac- brought for a Treſpals | 
is.” Manor, for not Parcel or Nient Compriſe is no good Counterplea of 
Aid. 9. 6. 62 ; 5 I 


* 


Aid OL the King. 195 


. — _— .. 


Ir the Deſendanc tn an Action thews Cauſe to habe Aid, the Plain- Br Air e 
af all not haue any T raverie te the Cauſe of taking. 28 B. 6. 4 0 ls 


cires 8. . 


4. Noching in the Reverlion 18 a good Counterplea of Ald. 12 h. 
6. I. b. | 


5. Nient Compriſe is no good Counterplea, for this ſhall not be * Fir". 
ttied without making che King Party. 21 E. 3. 19. b. 39 E. 3. 12. A rh * 
b. per Thorp. 25 C. 3. 42. b. adjudged. * 32 E. 3. Aid 1. per 2%, 2 
Fiſſe, 25 E. 3. Ald del Roy, 72. adjudged, and fo 
cems it 
ſhould be here, and that it is miſprinted. If a Man has Patent of the K ing of certain Land, and 
Aſſiſe is brought 22 him of other Land, and he ſays that this Land is compriſed, and pravs Aid of 
the King, he ſhall have Aid, and Nient Compriſe is no Plea, Br. Aid del Roy, pl. 10. cites 33H 6. 
in Treſpaſs the Defendant ſaid, that the Place where is within the Foreſt whereof the Ki 
ic ſeiſed in Fee, and that he is Foreſter of a Walk there by Patent, and the Place where is Parcel 4 
the ſaid Walk, and demanded Judgment if Rege Inconſulto &c. The Plaintiff counterpleaded, that 
the ſaid Place where &c. was out of the Limits and Bounds of the Foreſt, and not within nor Parcel 
of the ſaid Walk &c. Several Caſes were cited Pro & Con. and Welſh and Weſton held the Counter- 
plea not good, but Brown and Dyer e contra; and afterwards in another Term the Plaintiff's Counſel 
granted the Aid gratis. D 257. b. pl. 15. Hill. 9 Eliz. Smith v. Rigby. 


6. [So] mm an Alliſe, if the Tenant ſays that he has granted che 8 P. Br. 
Land by his Charter to the King, and (0 the King is ſeiſed, and prays Aid del X 
of him. Nient Compriſe in the Charter is no Counterplea ot Aid. 1 an 
36 All. 16. | ei 16. and ſo 


are all the 
Editions of Brooke, but they all ſeem to be miſprinted, and that it ſhould be 38 AM. 16. according 


to Roll. a 


7. So in an Aſſiſe, if the Tenant ſays chat he has infeoffed the King And by 
of the Land, and ſo he is Tenant, and has a Writ to the Juſtices, cer- n _ 
titying, that the King has ptirchaſed the Land of the Tenant, and Wit wa, 
ays Aid, it is no Cotnterplea chat the Lands in Demand are other $i irs fir &c. 
ds. 38 All. 16. adjudgev. 0 e N e * 
cuired by the Aſſiſe if theſe are the ſame Lands or not, and others e contra, and that Aid of the King 
ought to be graricd, Br. Aid del Roy, pl. S5. cites S AlL 16. Ale 


8. In an Atßfe of Land in Wincheſter, if the Tenant prays in Aid Br: Aid dc! 
of the King becauſe he is a Fee-Farmer ot the City of Mincheſter, ot Roy, Þ1.(88) 


9 Cires 


which this Land is Parcel rendring Rear, it is 10 good Counterplea $ C n 

tor the Demandant to ſay chat A. was ſeiſed of this Land at the Time the Opinion 

ot the Fee-Farm, and held it ot the King rendring Rent, and: that it of the Court 
continued alter in the Hands of divers Burgeſſes, till the Demandant N that 


F 


purchated it in Fee, to which the Tenant has put bis Seal affirming sed 
the Purchaſe ac. for it leems this amounted only to this, that it is and there. 
not comprited within the Charter of the King. ,'43 All. 2. Curia. tor e. 
all | £1 ETTOG. tis inf was 
y, pl. 92. cites 8. C 
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11. As 


— » = + * 
0 ——— —ũẽ — — — —_—_ — — p 
-- ** 8 — 
— — , * 
— 


Aid of the King, : 


Br. Aid del 11,. As in Treſpaſs for taking his Goods, it the Defenvant juſtitieg 
be) * tom Damage ieafant in the Soil and Freehold ot the King and his Bailiſ. 
itt is no good Counterplca for the Plaintiff to ſay, that he took them 
ol nis own Wrong c. abſque hoc that he was the 'Batliff or Servant 

of the King. 28 Þ. 6. 4 adjudged, | | 

Br. Aid del 12. So in Treſpaſs tor breaking his Cloſe, if the Defendant juſti. 
Roy, pl yy fies for that the Place where gc. was the King's Foreſt, and he as Bailig 
£33: entered and repaired the Lodge fc. it is no Counterplea chat he was 


but S. P of not Bailiff 33 D. 6. 3. per Priſot. 
the Coun- : a 
terplea does not appear. Fitzh. Aid de Roy, pl. 26. cites 8. C. and 8. P. accordingly.—— Rr Aid 
del Roy, pl 64 cites 37 H. 6. 32. contra, that where a Man juſtifies as ew i rg King, it is a pood 
Plea that he was not Bailiff at the Time of the Treſpaſs ——ÞBr. rple „pl. 23. cites 37 KH 
6. 28. 32. accordingly. 
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13. If a Man demands Fudgment Rege inconſulto by Reaſon of the Warg 
of the Heir of him who was Patentee of the King in Tail, it is no Counter. 
plea that after the Gift by Patent the Plaintiff himſelf ræover d the Land 
1g6inft the Father of the Infant; quod nora, but ſhall ſue to the King by 

Petition. Br. Counterple de Aid, pl. 28. cites 22 Aſſ. 24. 
Br. Aid del 14. A Man demands Judgment Rege inconſulto, becauſe the King 
Roy, pl. 52- ſe;ſed the Ward of the Land and Heir of this Tenant in the Writ of Entry, 
opting by Reaſon of Ward, and granted it to F. C. it is no Pla that the King 
did not ſeiſe, nor that the Lands are not compriſed in the Patent; quod 

nota. Br. Counterple de Aid, pl. 14. cites 24 E. 3. 12 & 13. 

15. It a Parſon prays Aid ot the King, becauſe he is in of his Preſent- 
ment, it is a good Counterplea that the Plaintiff is Patron, and was a Prior 
Alien, and the King ſeiſed his Temporalties in time of War, and preſented, 
and after the King reffored him after the War &c. For now the Cauſe of 
the Aid is derermined, Br. Counterple de Aid, 6. cites 46 E. 3. 6. 

16. In Treſpaſs, the Defendant ſaid that the Kin by his Letters Patents 
granted to him the Land, and pray'd Aid of the King &c. and the other 
ſaid that the King had nothing at the Time of the Gram, and upon this If 
ſue taken, which was tried &c. and continued 12 Years in Petition, Br. 
Counterple de Aid, pl. 20. cites 4 H. J. 9. 

Put in Arſe 117. In Treſpaſs, the Defendant ſaid that he beld of the King a Houſe 
if the Tenant 2d 4 Acres in D. as of bis Manor of D. Parcel of his Dutchy of Lanca- 
7 N 120 ter, at the Will of the King, according to the Cuſtom of the Manor, and cut 
to him for Trees for Houſe-boote and Hay-boote, appendant to his Tenement, Per Chocke, 
Life, the he held nothing at the Will of the King at the Time of the Treſpaſs. And 
Reverſion to the Opinion ot the Court was, that it was a good Plea to ouſt the D 
2 — dant of the Aid of the King in B. R. the ſame Vear. Br. Aid del Roy, 
Aid of him, pl. 64. cites 37 H. 6. 32. | 
that the King had nothing of bis Leaſe, this ſhall not be tried here, „ the Chancery. And 
ch. ſe. and 15 in Tr 41. wit nnen 


Br. Counter- 18. In Treſpaſs, the Defendant ſaid that E. Biſhep of L. was ſeſſad and 
4 & A leaſed to the Defendant according to the Cuflom of the Manor &ce by C, 
F-H'+. 10. and after the Biſhop, was traw/ated' to E. by which the Temporaelby tune 
S. P. and by into the Hands of the King, and remain there yet, and pray d Aid of the 
Read the King. Per Cur. you ſhould fay Fudgment, if Rege inconſulte, and ts 
ö 4 pray Aid, and then the Opinion of the Court was that it is a 71 Plea, 
Frowike 2. and he 1 ſue to the King ; wherefore the Plaintiff ſaid that thjv 45 
murr d. other Land, and not the Land leaſed, and a good Counterples per Read 4 
And per Cur. in this Caſe the Defendant need not give Colour when 
prays Aid, contra if in Bar. Br. Aid del Roy, pl. 69. cites 21 H.). 


43. (in the old Book.) 


(A a) In 


Aid of the King. | 


(A. a) In what Caſes it ſhall be granted, for all or 
Part. 


Na Writ of Dower again four of the third Part of a Manor, if 

they ſay they hold tour Parts jointly, and two of them hold the 
lch Part of the Grant of the King, ſo long as the Land remains in the 
Hands of the King, by Reaſon of the Forteiture of one who 
held jointly with the fourth, becauſe the fifth Part is not c- 
vered trom the four Parts they ſhall have aid of the King for the 
whole, becauſe if the Demandant recovers, the ſhall have Execution 
per Meras tc. And 1t 1s not reaſonable that a Severance ſhould be 
without the King. 12 0. 4. Atd del Roy 47. | 


2. In a Writ of Dower, if the Tenant vouches the Heir in Ward of See 2 Inf. 
the King and others, the other ſhall not anſwer till he hath ſued to the 2 


King. £2 D. 4- Aid del Roy 47. per Herle. 


(B. a) Entry, Proceedings, Pleadings &c. 


1. IN Ae, the Tenant came by Bailiff, and ſaid that the Tenements 

are ſeiſed into the Hands of the King for Alienation of his Tenant 
without Licence, and demanded Fudgment Rege inconſulto &c. it &c. Nul 
tort, And the Eſcheator being preſent was examined and confeſſed it, and 
that he by Warrant ſeiſed it, wheretore the Court ſaid, ſue to the King, 
and ſo he did, and brought Procedendo 11 il la de Cauſa & non alia 22 
luir, procedatur, but non ad judicium. And now the Tenant ſbewed Deed 
of Warranty of the King, and pray'd Aid of the King, and the Deed bore 


Date meſne between the Original of the Afﬀiſe and the Writ of Procedendo. 


And the beſt Opinion was that he ſhall not have Aid. Br. Aid del Roy, 
pl. 72. cites 22 All. 5. | 

2. In Aſſiſe it is faid that after the Plaintiff is put to ſue to the King for 
Aid of the King granted to the Tenant, or the like, there the Pracedendo 
ad captionem Atfhſe or ad judicium, ovght to accord with all Pleas and 


Originals, and of Tenants and of Manors. Br. Procedendo, pl. J. cites 


22 All. 28. 


3. In iſe, it is no Plea that the Tenements were ſeiſed into the Hands 
of the King, Judgment &c. bur ſhall ſay that they fill remain in the Hands 
the King, and becauſe the Eſcheator, nor Sheriſt, nor Serjeant was nor 
preſent there, this ſhall be inquired by the Aſſiſe, per Stout, and fo ic 
was, nota. Br Aid del Roy, pl. 76. cites 26 Alf. 10. 

4. In Afiſe, the Tenant jhew'd Charter which will'd that King Richard 
the firſt conceſſit & dimiſit to B. and his Heirs ſuch a Tenement 10 hold by 
certain Services, and ſo held of the King, and 9 Aid of the King. 
Thorp ſaid here is % Dedi nor Warranty, therefore he ſhall not have Aid 
Skip ſaid the natural Conclufion had been Rege inconſulto, and not to have 
pray'd Aid of the King; and after all the Juſtices gave Day before 
themſelves at Weſtminſter 15 Paſch. and interim ſequatur verſus Re- 
gem. Thorp ſaid there is a great Diver/ty between Aid Prayer of the 
King and Rege inconſulto, for in Aid Prayer he ought to ſpeak with the 
Sog dimen, and in the other Caſe not. Br, Aid del Roy, pl. 78. cites 
= 39. | 


E e e 5. In 


71. the laſt ö | 

arag. on the 4; 
Stat, de Bi- wy | 
gamis, Cap. 3. Wy.” 
* 

" i 

7 


. 4G — 


3 


— — 


—— 
r 
* „ * 


4 4 — 
14 


a. 


— . LI 
- —_ < go . 
5 : 8 

* 5 * 0 

- 


., ng —— 
7 ** 
2 


are 
— — — 


. - SS. 2 93 — — 
Aid of the King. 
5. In Aihfe ot a Corody aſter Aid of the King had, the Tenant "Pp 
net received to plead Variaiice in the Plaint and the Spexialty. Thel. IM. 
20 l. lib. 14. cap 8. 8. 1. Cites 29 All. 55. 8. 
6. Pracipe quod reddat, the Tenant pray d Aid of the King by 4 Gift in 
Til, the Rcver/ron to the King, and the Aid granted and Suit theregt ſhall 
Le in the Chaucery, and the Warranty ſhall be tried, and then they hall 
plead to the Iſſue there, and then ſhall be remanded into Bank to try the 17: 
ſar, und in the mean Time Superſedeas ſpall go to the Bank that they ſhall 
not proceed till Procedendo ad Capiendam Inquifitionem. Br. Aid del Roy 
pl. 38. 2 38 E. 3 * * „n g 
3 7, 1 H. 4 cap- 8. ecia e 1s maintainable by the Diſſeifee for 
N on ns Lands as its e by the King's Patent without Title fir . et 
H. 3. Arg for the King, withbut Suit to be made to the King in that alf, and if the 
fays this Vatentee pray in Aid of the King, a Procedendo ſhall be alſo granted with. 


Scutute IS Ont Sur. 
only an 


A%rmance of the Common Law. 


198 


Thel. Dig. 8. In Formedon the Tenant pray*d Aid of the King, and alter pleaded in 
208. liv. Abaermrnt of the Writ, that the Demandant had made Omiſſon of a De 
14. can. 5. (cent in one who held Eſtate, and the Demandant was compell'd to anſwer - 


* to his Challenge after the Aid. Quod nota. Br. Brief, pl. gy. cites 2 


PR „ H. 4.19. 
accordingly. 9. Scire Facias, becauſe the Plaintiff” himſelf had been in Poſſeſſion by 
Force of. Litters Pateats of the Gift of the King, by which he claimed, and 
the Tenant demanded Oycr of the Letters Patents, and was ouſted thereof, 
becauſe che Plaintiff had been in Poſſeſſion, and the Action is of his pro- 
per Cetin. Br, Oyer de Records, pl. 34. (bis) cites J H. 4. 40. 
to. Where a Man prays Aid of the King, by reaſon of Land ſciſed into 
the King's Hands, this ſhall be warranted by thewing the Record of ir, 
unleſs it be in Aſſiſe or the Exchequer. Br. Monſtrans, pl. 35. cites 11 
H. 4. 83. 
Br. Aid, fl. 11. Per Thirne, firſt upon Aid of the King Procedendo in Loquela ſhall 
52. Cites $5, 0 after Procedendo ad Fudicium. Br. Aid del Roy, pl. 32. cites 
. | 
N 12. Note, by all the Clerks, that if the Tenant prays Aid of the 
3 8 King to have Reconpence upon Warranty, or for Feebleneſs of his Kſtate, the 
86. S. P. the Entry in the Roll 1s all one. Br. Aid del Roy, pl. 3. cites 9 
H. 8. . 
13. Hut per Cott. where the Tenant upon his Aid demands Fudgment, 
it Rege Inconſalco, it is always ſor the Feebleneſs of Eftate. Ibid. 
14 Were a Man prays Aid of the King by Cauſe of the Warranty, or 
Clauſe of the Recompence, and he is 2 and prays Aid ot the 
King for ſuch Cauſe in Lieu of the Voucher, the Special Matter ſhall be 
Br. Garran- enter'd, and otherwiſe he ſhall never have Recovery in Value by Peti- 
ties, pl. 2. tion, by all the Clerks. And fo ſee that his Recovery in Value ſhall be by 
* 4 Petition; and the beſt Opinion there was, if the Tenant prays Aid 
*Þ__— of the King, that after Procedendo he ſhall nor vouch a Stranger. Br. 
Br. Voucher, Aid del Roy, pl. 3. cites 9 H. 6. 3. | 
pl. 6. cites 15. The Party's Aid-Prayer is where it is for his Advantage to have 
8. in Value, and x 24k this ought to be ſpecially enter d in the Courſe of his 
Aid-Prayer, or otherwiſe he ſhall not have. in Value, 9 H. 6. 4 Some- 
times for Feebleneſs of the Party's Eſtate to plead (or pray) it, and then, 
per Cott. the Entry is, Judgment &c, ſi Rege Inconſulto. F. N. B. 
153. (F) in the new Notes there (b) 


16, If 


— 
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. 
16. Ir any Maa prays in Aid of the King in 4 Real Action, and the The Eng- 
Aid be granted, it hal be awarded that he fue unto the King in the Chan- _ Edition 
4%, and che f uſt ices in C. B ſhall ſurceaſe, untill the Writ of Procedendo in Nag 5 1. 
1.nela comes univ them &. and then they may proceed in the Plea fo far 6. 12. 13.— 
ca all they ought to give Judge t lor the Plaintiff, and then the Juſ- kt the Tex-»:t 
tices OgHT NOT LO proceed to Judgment, till che W ric comes to them to f 3 ; 
ed to judgment, which is called a Writ de Procedendo ad Judi- 8 . 
b. esc zag the tame of 2 Pertonal Action. F. N. B. 153. (E) weir. 


reaſon of 


(un; 
the I/arran- 


„u, the Warranty ſhall be tried in the Chancery, and a Writ ſhall be ſent into C. B. to take the Inqueſt ; bat If 


er plead in Chancery, and the re it appears that the Demandant has Right, the King ſhall have a Writ 
- GB reciring the Matter, and commanding them to ſuperſede &c. becauſe Judgment ſhall be there 


eiten Qucd Tenens eat inde ſine Die. F. N. B. 153. (E) in the new Notes there (a) and cites 38 E. 3. 14. 


Ard per Thorpe, the Right ſhall not be tried in Chancery, but in Cale where the King has the Rever- 
ſion the Parſon may, but does not pray in Aid &c. cites 38E 3. 19. And therefoie if the King has a Re- 
leaſe of the Arinvity, and pleads it, it ſhall not be brought into Chancery; for the Aid is granted only 
to maintain or ſupport the Parſon, although he pleads, cites 19 H. 6. per Newton; and lays ſee 13 
H. 4. 3. 


17. If the Cauſe of Aid. Prayer of the King is in/ufficient, the Plaintiff 
in his Replication thereto ſcgall pray that he be ouſted of the Aid, and ſhall 
not pray Sei/in of the Lands in, Præcipe quod reddar, nor Writ to the 
Bithop in Quare Impedit. Br. Aid del Roy, pl. 6. cites 9 H. 6. 56. 

18. Scire Facias againſt the Succeſſor of a Parſon upon Arrearages of An- 

nuty recover d againſt the Predeceſſor, who ſaid that Queen E. was ſerſed of 
the Manor of S. to which the Advowſon is appendant, of the Dowment of- 
King H. and preſented this ſame Defendant diſcharged &c. the Reverſion to 
the King, and pray'd Aid of the King and Ordinary, and had it; and 
he was compelPd to etw in what manner and where the Queen was en- 
dow'd, and ſo he did. Quod nora for it is now Part of his Title, Br, 
Aid del Roy, pl. 44. cites 19 H 6. 2. 
19. In Scire Facias agarnft a Parſon upon Recovery of Annuity, the De- 
fendant pray d Aid of the King, Patron, and of the Ordinary; and it was 
doubted it Proceſs ſhall iflue againſt the Ordinary before Procedendo; for 
where they come they ſhall not plead without the Parſon, and ought to 
join. Br. Proceſs, pl. 61. cites 19 H. 6. 5. 

20. In Treſpa/s the Delendant pray'd Aid of the King, the Plaintiff 
may counterplead it; but in Aſiſe e contra; for there he ſhall not be 
counterpleaded, but in the Chancery, and not in Bank, Note a Di- 
\erlity. Fr. Counterple de Aid, pl. 18. cites 37 H. 6. 32. 

21. Note per Fitzherberr J. clearly, that where a Man prays Aid of 
the King 1 7 "opal or ot her Attion in Bank, and ſhews Cauſe as he ought, 
the Plaintiff or Demandant hall not have Traverſe to it there, but ſhall an- 
[wer to it in the Chancery, and if the Cauſe be there diſproved, he thall 
have Procedendo. Br. Counterplea de Aid, pl. 1. cites 2) H. 8. 28. 
22. Upon the Aid Prier, or Writ, he Award is Quod tenens ſive De- 
fendens ſequatur penes Dominum Regem, and the Tenant or Defendant 
ought to remove the Record into the Chancery, and in the Caſe of the Aid 
Prier the Plea is not put Without Day. 2 Inſt. 269. 


For more of Aid of the King, See Aid of a Common Perſon, | 
Rege inconlulto, and other proper Titles. 
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ſor bad alien d, and the Scire Facias againſt the Tertenants, who came and ſbeewed that their Anceſtor died 


Fol. 161. 


* Aid- Aid of a common Perſon. 


Prayer is the 
Suit of the 
Tenant, with 
which the 
Demandant 
has nothing 
to do, Br. 


W ce. (A) Aid. * In what Actions it lies, 


14 E. 3 per 


Wilby. 


See Aid of Fe b | 
ce Kine 1. A JD lies in an Ejectione Firmæ for the Defenda 
(A) 7 15 Title of the Land is to come in Queſtion. Bach. — 4 


$. C.—(O) B. adjudged. 
pl. 5. 8. P. 


* Bur contra 2. * Aid ſhall be granted to the Defendant in a 9 

if Defendan : a rit of Treſ 
2 x 3 for he is to be charged with Damages in this Mrit. + 6 E. 4 pa, 
ſelf to Efate * 13 H. 7 26. b. 22 Bl. 6. 18. As it th Trelpals the Detendanc fie 
for Life ; for chat he is Leſſee for Life of the Plaintiff who is a Villein, the Reverſicn 


then he has tg B. he ſhall have Atd. E. 2. 1. b. : 
Franktene- adjudged. 945 3. 1. b. 33 E. 3. Aid del Roy log, 


ment, <vhich 

is ſufficient to plead in this Aion ; for by Treſpaſs no Franktenement ſhall be j 

85 cites 22 H. 6. 19,——Br. Aid del Roy, 715 cites 22 H. 6. 17. recovered, | Br. Ald, pl. 
+ Br. Aid, pl. 127. cites S. C. accordingly, but the Plaintiff ſhall not have Aid in Treſpaſs, per tot. 


Cur. + Br. Aid, pl. 138. cites 8. C. || Br, Forcible Entry, pl. 6. cit . 
S. C. Ens. Aid de Roy, pl 23. cites S. C. 5 Br. Aid, pl. 52. cites Cree 
Aid in Treſ. pal is only to maintain the Iſſue, and not to anſwer. Br, Aid, ol. 45. cites 8 H. 4. 17. per 


Halls. 


deu. , So if the Defendant juſtifies as Bailif to the Lord of a Town, 
7 ME N. 


them ĩs | | 
named. Contra if Both are named Br. Aid, pl. 32. cites 8 C. 


A 4 pls . 4. So ik he juſtiſies as Tenant at Will of B. 7 . 4. 31. b. 
cites 8. | 
5. Jn Treſpaſs, if the Iſſue be upon the Right, the Leſſee for Life 

being Detenvant, ſhall have Aid of him in Reverſion, 22 Þ. 6. 18. 
Contra For- 6. Ik a Pan recovers in a Contra Formam Collationis in [and 
an brings] a Scire Facias, againſt Tenant by the Curteſy, being Ter-te- 
an Abbot ſup- ANT, to execute this Judgment, he ſhall have Aid of the Heir in Re- 


. verſion. — ID. 4 16. b. | 


ſeiſed, and he had this Land in Partition by Deſcent, and prayed Aid of his Coheir, and that the Pa- 
rol demur for his Nonage, and the Opinion oi ſome was that the Aid lies, but not the Age. Br. Aid, 
pl. 36 cites S. C. | | | | 

Scire Facias againſt the Tertenant, and he prayed Aid of him in R it ; Quod Nota. 
Br. Aid, pl. 20. cites 40 E. 3. 18. ; OY | nes _ 3 


*Firch. 7. The Plaintiff in an Action of Treſpaſs ſhall not have Aid of him 
Aid, g C in Reverſion, 4s in Treſpals, if the Deteodame pode in Bar, and 


cites S. C. — 


S b Butthe the Plaintiff traverſes the Bar n e, and 
Plainriff in the Plaintiſf ſays that he is Lener kor Bede The Metec to . 


, TH# ſhall not have Aid of A, 6 E. 4. 2. b. adjudged. 3. 


Aid, for Re- 
turn ſhall be awarded againſt him, and ſo he ſhall be charged, but the Plaintiff ſhall not be charged» 
| Treſpals ; 


* 
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— —— 


.ſpaſs; and aiſo after Avowry the Detendant is become Actor, and the Plaintiff is become Defen- 
1 Br. Aid, pl. 124. cites 8. C.—— F.tzh. Aid, pl. 86. cites S. C. 


3. In a Ceſſavit againſt a Vicar or Parſon, he ſhall have d of Fir. Ai, 


the Patron and Ordinary. 21 E. 3. 55. * 
pl. 182. cites S. C. —8ce (X) pl. 27. 37. S KG 


9. So Ald lies, tho? it be of his own Ceſſer. 22 E. 3. 3. adjudged, n Ald, 
| | | 8 en 
10. [But] in a Ceſſavit againſt a Layman of his own Ceſſer, he Fitzh. Aid, 


ſhall not have aid. 28 E. z. 96. adjudged. 32 E. 3. Aid 42. ad⸗ wks * 
judged. | : 


Tenant 
of him in Remainder, and was ouſted by Award, becauſe it was of his own Tort. 


prayed Aid 


11. In an Attaint againſt Tenant in Dower of the Aſſignment of the 5. P. Br. 
Heir, ſhe ſhall have Aid of him in Reverſion, 30 E. 3. Aid 36. Aid, pl. 25. 


Cites 42 E. 
12. Aid lies in an Attaint, tho, there be Danger by the Death of * Fi 
the Jurors. 40 All. 20. adjudged, zo E. z. Aid 36. Aid, pl. 158. 


Br. Aid, pl. 111. cites S. C. 


See (I) pl. 20. S. C. 


13. In an Aſſiſe no Aid ſhall be granted. 3 Þ. 4. 14 b. 1 Þ, * Fir. 
7. 29. b. of one that is not Party to the Writ. : D 3 . 
Hill. 1 H. ) 28. 8 C — ee (Q) pl. 16.8 C. 3r. Aid, pl. 111. cites 40 Aſſ. 20. S. 3 
Aid ot the King, pl. 7.— lu Writ of Entry in Nature of Aſiſe Aid lies, tho' it lies not in Aſſiſe. Br. 
pl. 123. cites 4 E 4. 14 | 


14. So in an Attaĩint upon a Verdict in an Aſſiſe, becauſe it is of the * Br. Aid, 


S. C. and 
that tho 
Aid ſhould 


ed 30 E. 3. Ald 36. 


Fitzh. Aid, pl 158. cites d. C. dee (I) pl. 20. S. C. 


15. In a Secta ad Molendinum in the debet & ſolet of his own Sub- Br. Aid 
ſtraction, and upon a Seiſin by the Hands of the Defendant himſelt, pet 35 
if the Preſcription be traverſed, and ſo the thing to be tried in the in en. 
Right, the Defendant, being Leflee for Lite, ſhall have Atd of Leſſor. Counter. de 
0 5 4 5 27 becauſe — * = — 13 E. 3. Ald 36. ad⸗ Aid 3. 
judged, but there 1s no Cra at appears. 

16 The tame Lawot Tenant by che Curceſy and Tenant in Dower. >,» 
13 E. 3. Aid 36. adjudg d. . 

17. In a Quod permittat Villanos facere ſectam ad molendinum a- 
gainſt one Coparcener, ſhe ſhall have Aid of her Companion, tho' this 
1s of her own Subitraction. 18 E. 3. 56. adjudged, 

18. Jfa Parſon be preſented for Subſtraction of che Alms of an Hoſ- Firzh. Barre, 
pital of the King's Foundation, he ſhall have Aid of the Patron, tho er 
this be of his own Subſtraction. 25 E. 3. 54. adjudged, 1 1 a 

19. In a Writ of Intrunon, ſuppoſing the Tenant himſelf to have 
abated, if the Tenant ſays that he is Cenant for Life, yet he ſhall 
not have Aid of him in Reverſion, becauſe this is of bis own Wrong. 

3 E. 2. Aid 162. adjudged. | I 

20. Ik the Grantee of a Rent-Charge brings a Writ of Reſcous a- S. P. Br. 
gainſt the Tenant for Lite, he ſhall not have Am, becauſe he ſhall not 3'4 yl 4. 
recover the Rent bur Damages fur the Reſcous. 2 D. 6. 8. But 
otherways ft is in Replevin. ' 2 I), 5. 8. 


BP? 21. Tf 


Nature of the Afſiſe. 3 Þ. 4. 14. b. Contra 40 All. 20. adjudg;- Pl 11. cites 


not be granted in the Aſſiſe, vet it lies in the Attaint upon a falſe Verdict given in the Aſſiſe— 
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Br. Aid pl. 21. Ita 1 nant. leaſes lor Lite, the Remainder in Fee, and the Er 
4 Fg we 29 ecutor of the Lord brings Debr againſt the Leſſee tor the Arrearages of 
5. F.  * Keoc, (@mitting it lies) be wall have Aid of the Remainder, 2 h. 


*$,P.ifit 22. No Aid lies in a Quare impedit, becauſe this is brou 

be not in n M rong, and allo for the Miſchiet of the Lapſe ncurrigg nl us 
Voucher; mean Time. * 5 Y. 7. 16. Cutia. f 9 . 7. 15. b. Curia, + 2, 
for other D. 7. 21. adjudged. 


wile nothin 
ſhall be recover'd but the Pre ſentment. Br. Aid del Roy, pl. 97. (96) cites 8. C. Fitzh, Aid 
96. cites 8. C. + Br. Aid, pl. 120. cites 8. C „pl. 


S P. Ard alto the Act ion is only perſoral, in which a Man ſhall not have Aid before Iſſue Joined 
as in Treſpaſs. But Erooke ſays that Quare Impedit is a mix'd Action, as appears elſewhere, Br. Aid 
pl. 101. cites 8. C. N 


Firzh. Aid 23. So Aid lies not in an Alſile of Darrain Preſentment for 
pl- 96. e aforeſaid, 5 Þ. 7. 16. b. the Cauſe 


S. C. for no | 
Patronage ſhali be recover'd in Aſſiſe of Darrein Preſentment, any more than in Quare Impedit. 


9. P. Br Aid, 24. Ik a Writ of Error be brought agaiaſt Tenant in Dower of him 
pl. 15. dss that recovered, ſhe {hall have Aid of him in Reverſion., 42 All. 22 
Firzh. Aſfiſe, udjudged. 


I. 349 cires 

b. d 25. Ik Land be limited by Fine to J. S. for Life, the Remainder to 
another in Tail or inn Fee, and J. S. recovers in Scire Facias againit the 
Tenaut by Default, and the Tenanr brings a Mrit of Error againſt 8 
he ſhall not have did of him in Remainder, becauſe this Writ is 
brought to reverſe a Judgment after the Eſtate limited, to which 
Judgment] S. was only Party. 20 E. 3. Ald 29. adjudged, 

So in Scire 26. In a Writ of Scire Facias to execute a Judgment given in a 

ply e «pos Mrit ot Nuiſance againſt J. tor the levying a Gorce. Where it was ad 

2 Writ zudged that this ſhould be abated, tho this Scire Facias be only to 

Annuity, the LXLLUtE the Judgment, pet the Orcienoant being Leilee for Life, thall 


—.— have Aid of J. S. in Reveriton. 33 E. 3. Ald del Roy 107 adjudged, 
a a 
Aid of the Patron and Ordinary, and yet Eſſoin does not lie for the Patron and Ordinary at the Nay of 


Summons Ad Auxiliandum by Reaſon of the Stat. of W. 2. cap. 45. which ouſts Delays in Scire Facias 
Br. Aid, pl. 107. cites 39 H. 6. 50. 


27. Ik a Man recovers in an Ejectione Firme againſt J. S. who 
dies, in a Scire Facias againſt his Heir, the Heir ſhall have Aid of 
him under whoſe Title his Anceſtor claimed. Paſch. 3 Jac. B. A. 
between Carter and Claypoole ADJUDRED, 
(L) pl. 3. 28. In a Writ of Partition between two Coparceners no Aid lies, 
cave nothing ts demanded thereby but a Partition. P. 37. El. B. 
Urta. 

(L) pl. z. 29. So in a Writ of Partition between two Tenants in Common 
(by the Statute) no Atd lies no more than in Partition between Co⸗ 
30. In Moridanceſtor the Tenant vouch'd J. who enter d and pray d Aid 
of A. one of the Demandants, and ſhew'd Cauſe, and pray d that the Pars 
demur for his Nonage; and by 3 of the Juſtices, if the Parol demurs it 
ſhall demur for the Whole; tor Aſſiſe of Mortdanceſtor ſhall not be 
taken by Parcels, by which he, of whom the Aid was pray d, was ſum- 
non d and ſever'd, and was nonſuited, and the Aid counterpleaged 115 the 

other two Parts. Quod nota bene. Br. Age, pl. 39, cites 4 All. 37 
Br. Aid, pl. 31. In no Warranto he claimed a Leet in his Manor of D. The De- 


. ci ECP Rs fe ray d 
100, on fendant ſaid that he Held rhe Manor of the Leaſe of P. for Life, and p 110 


—— 2 


— , 
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. ͤ 1 f | 4 Fe ; ; | 44: 

Aid of him, and had it, and yet he might have vouch'd P. Br. Quo Aid was 

Warranto, pl. 1. cites Ir. Nott. fol. 2. me 
im in Re- 


verſion. In Quo Warranto a Man ſhall have Aid, and vouch. Br. Franchiſes, pl. 26. cites 20 E 4. 
5, by Briggs. 


CO EY 3 . aL 


B) In what Caſes it lies, in reſpe& of the Thins A 
(2) ol deg Cry 


1. JN aReplevio, if the Deferidant avows upon a Stranger for a In Ne 
Rent-Service, the Plaintitt, being his Lelice tor Lite, ſhall have he Defen.. 
ib of him, becaule he can plead only Hors de ſon Fee, without the {an 05=* 
other. 22 D. IS 8 
f ſaid that he held certain Land for Life, of which the Land where be avows is Parcel, the Ms 


nnther Stranger, and pray'd Aid of him, and had it; for he cannot charge the Land which he holds, 
and it may be that the Prayee, when he comes, may abate the Avowry, and compel him to avow upon 
him for the Services, as by Tender of the Services, hy reaſon of the Feoffment made to him, or in 
other manner &c. Prin. H. 4. 18. b. pl. 21. — Br. Aid, pl. 42. cites S. C. 

In Replevin after .{uowry upon a Stranger to the Replevin [for Homage, Fealty, and Rent. ſervice &c.] 
the Plaintiff, who was a Strahger to the Avowry, ſaid that the Baron and Feme, upon whom the Azocvry 
was made, leaſed to him for Term of Life, ald pray d Aid of them, and well, per Curiam, Br. Aid, pl. 

1. cites 44 E. 3. 41. 

In Replevin in Avorbry, or in Gorinſance 0 4 Rent-C arge, the Texant for Life of the Land of the Plaiwtiff in 
tle Replevin had Aid of the Leflor. Br. Aid, pl. 87. cites 22 H. 6. 41. 

do where the Avowry was upon him in Reverſion for Rent Service, where the Tenant for Life is a Stranger 
to the Acowry ; for tho' in a Rent-Charge the Tenant may plead in Diſcharge of the Land, yet if r 
Chargee releaſes to him in Reverſion, the Tenant tor Life cannot plead this without having the Deed, by 
which he had the Aid. Ibid. 


2. So in an Avoiwry for a Rent-Charge, the ]Ilaintiff being Leflee * Fitrh,Aid, 
for Lite, hall have Aid of him in Reverſion for the Feeblenels ok; a 
his Eſtate to plead in Olicharge of the Land. 22 P. 6. 33. b. ad- perhaps the 


judged, 41. 7 0 E. BY 3. Contra || 8 E. 4: 23. Prayce may 
diſcharge all 
the Land. + S. P. Tho' the Avowry was for a Rent-Charge, and made upon no Perſon certain, 
and notwithſtanding that the intire Manor was charged, and that 3 Acres only, Parcel thereof, were 
charged. Br. Aid, pl. 86 cites 22 H. 6. 33. | 45 | 5 0 f 
+ Thid. pl. 128. cites 6 E. 4 3. § P. per Cur, without Privity; for Avowry for a Rent - Charge is not 
made upon any Peron certain. Quire of Rent-Service, and therefore there ſhall be Privity. Brooke 


favs, but it ſeems all one at this Day, it he avows upon the Lind for Rent-Service, by the Statute 21 
H. $8 — Fitzh. Aid, pl. 87. cites 8 C. 
3. So in an Avotvry for a Rent Charge, if the PlainciF ſays he hath 
nothing iii the Land, dut in the Right of his Wite, he ſhall have Al 
4. Ik a Writ be brought againit another to demand a Rent 
Detendant, being Letiee tor Late, hall have Aid of him in Rever 
5. In a Writ of Evcry tur, Biſleiſin of a Rent, the Tenant, being 
Leſſee for Life of the Land, ſhaft have 91d of him ni Kevetlion, +2 
6. The ſame Law in a Scire Facias out of a Fine to execute a Rent. 
13 K. 2. Atd 126. adjudged | 
being Leflee for Lite of the Land, out of which this ities, ſhatthave 
Aid of him in Reverſion, 13 B. 2. Ald 126. : The 


| Fitzh. Aid, pl. 91. cites SE. 4. 33. 
of his Witte. 13 Y. 4. Aid 176. adjudged. 85 
the 
Non. | 
8 B. 2. Aid del Roy 114 Curia, 
R. 2. did 124. adjudgev, who leaſed to hun the Land viltharg 
6. In a Scire Facias out of & Fine of a Regt. Cha- e, the Ten int 


— 
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8. The ſame Law is of a Rent-Service. 13 K. 2. Atd 126. Pet 

_ Kichel, ' g | Hs 
9. Jn an Avowry for a Rent granted for 99 of Partition the 
Leflee for Life of the Land, whence this iſſues, ſhall have Aid of hun 
in Reverſion. 17 E. 3. 33. b. ' 
See(Q)pl. o. In aScire Facias to execute a Recognizance againſt the Tete. 
19. 8. C nant, who is but Tenant for Lite, he ſhall have Aid of the Deir of the 
Recognizor in Reverſjon ; for altho if the Plaintiff recover, this 
ſhall not bind the Reverſion, yet he may be diſturbed of his pPofsr 
ſion after the Death of the Leflee, which will be a AN to him 
aud he in Reverſion may have a Releale or Acquittal to dilcharge the 
Execution, which the Leſſee hath not. 8 B. 2. Aid del Roy 114 
But there by the Judgment he was ouſted of Aid, it ſeems becauſe he 
in Reverſion was Party to the Writ; but it is not mentioned where: 
tore the Judgment was. 
11. In a Formedon oft u Rent, one Coparcener ſhall have Af of the 

other. 8 B. 2. Aid del Roy 115. adjudged, 


1— 


— 


(C) In what Caſes it ſhall be granted, contrary to the 
Suppoſal of the 1/1. 


Br. Aid 1. IN Treſpaſs for Land in one Vill, if the Defendant fays that it is 
del Roy, pl. in another Vill, and ſhews the Cauſe of Ald, pet he ſhall have it, 


16, cires tho” contrary to the Suppoſal, 45 E. 3. 3. 


Fitzh. Aid de Roy, pl. 56. cites S. C. | 


Br. Aid del 2. The ſame Law in an Aſſiſe, without taking the Aſſiſe in what 
Roy, vl. 16. Hill the Tenements are. 45 E. 3. 3. 


cites S. C.— 
Fitzh. Aid de Roy, pl. 56. cites S. C. 


3. In a Writ of Entry ſur Diſſeiſin of a Rent, the Tenant being 

Leſſee for Lite of the Land out of which c. ſhall have Aid of him in 
Reverſion. 12 K. 2 Aid 124. adjudged. 

* Br. Aid. 4. In an A ſſiſe the Tenant ſhall not have Aid of one who is a Stranger 


l. . cires t * * 
5. c b 00 IN the Suppoſal of the Writ. 14 D. 6. 22. h. 9 . 5. 13. b. 


diſh, obiter. Fitz h. Aid, pl. 101 cites 8. C. 


AL 5. Ina Writ of Entry in Nature of an Aſſiſe, if the Tenant ſays he 
OE; holds tor Lite, the Reverſion to N. who is a Stranger to the * 
Af. Aid. Of the Mrit, yet he hail have Aid of him. 14 Þ, 6. 22. b. Curia, 
pl. 100. cites F 21 E. 4 15 b. 50. b. 12 B. 2. Ald 122. admitted, Contra 2E. 


S.C.—S.P. 3. 63. adi l 
52 3. 63. adjudged 


Ow 4 Aid, pl. 100. cites S. C. 1s. P. ibid. pl. 137. cites S. C—Fitzh. Aid, pl. 94 
cites S. C. | 


Firzh. Aid, 6. So in a Writ of Entry in Nature of an Aſſiſe agaioſt a Parſon, 
Ne cles he ſhall have Aid of the Pacron and Ordinary, becauſe it fg contraty 
AG to the Suppoſal ofthe Writ, tho he clatms but an Eſtate for Lit, 
and ſays that the Reverſion is over to the Biſhop, who is Patron 

and Drdinary. 9 Þ. 5. 13. b. adjudged, | 


Firzh. Aid, », In a Mrit of Entry of a Diſſeiſin to his Father againſt a Parſon or 
pl. 55. & Vicar 


7 
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Vicar, if the Tenant ſays he found the Vicatage ſeiſed, he ſhall have 187 cites | 
Aid of the Patron and Ordinary, for he ſhall not be ouſted of his © 
Aid by a falſe Suppotal. . 2: E. 3 55. b. | 2 

. But otherwite it 1S it he ſound not the Vicarage ſeiſed, for there * Firzh. Aid, 
he ſhall not have Ald againit the Suppoſal of the Writ. * 21 E. 3.5 55 & 
F 3 
| | t Firzh, Aid 
pl 4. cites 8. C. 


9. But if be ſays that his Predeceſſor died ſeiſed, and that the An- Fitzh Aid, 
cettor of whole Seilin the Demandant demands in the Time of Vaca- PI- 4. cites 
tion abated, and Of ſuch Eſtate continued ſeiſed till he himſelf was 
Parſon, and he enter'd c. he ſhall have Aid, 22 E. 3. 9. b. ad- 

| D. | ; : 

MI In a Cui in Vita, ſuppoling the Entry of the Tenant by] to Fitzh. Aid, 
whom the Baron leaſed Cf. i the Tenant ſays chat R. leafed, this to pl- 140 cite: 


him for Lift, and prays in Aid ot I. N. his Heir, to whom the Rever- g 


fon does now belong, he ſhall have it, tho” this be againſt the Sup⸗ ſeems to be 


polal of the Yrit, 18 E. 3. Atd 149. adjudged. S. C. and 
that Roll is 
m1'printed. 


11. [So] in a Cut in Vita where the Entry of the Tenant is ſup- Firzh. Aid. 

poſed by the Husband, if the Tenant ſays that A. leated to him tor P! . cite: 

Lite, and granted the Reverizon to B. co which he attorned, he ſhall * 

have did ot B. tho” it be againſt the Suppoſal of the Writ, tor he 

does ue plead this in Avateinent of the Writ. 22 E. 3. 17. ad- 

udged. 

' 49 In a Writ of Entry fur Diſſeiſin done to his Father, ſuppoſing 

the Entry of the Tenant by B. who diileiſed c. the Tenant may 

{iy that R. leated to him tor Lite, and pray in Aid ot him, (in tits 

Caſe] he ſhall have it, tho” this be contrary ta the Suppoſal of the 

Writ. Contra 20 E. 3. AW 34. ir Lb | 

13. [So] in a Writ of Entry fur Diſſeiſin of a Diſſeiſia done to his 1 cannot 

Father by che Tenant, it the Cenant 1ays that he is Letice 4c, the find this 

Reverlion to J. S. he thall have aid of him, tho it be againſt che e Ler- 

Suppoſal of the writ. 9 D. 5 14. fad to be adjudged before 

Thiriung in 11 B. 2. 11 B. 2. Aid adjudged, per Belknap. 

14. In a Formedon cf a Gitt made by E. 3. if the Detendant ſhews 

a G1tt made by E. 2. the Father of E. 3 and fo conveys it to her 

and other Coparceners, and that Partition 1s made between them, 

the ſhall have Aid of her Coparceners, tho* the Plea is Seng ty to 

the Suppolal of rhe Writ, tor the Court ſhall grant it tho” the Plain 

— . cannot without abating his Yrit. 29 E. 3. 28. b. ad⸗ 

ed. 

15. In a Writ of Dower againſt 2, they may ſay that they are Co- 

parceners (tC, and made Partition, and one ſhall have Aid of the other, 

tho' the Writ ſuppoſes them Jointenanrs. 39 E. 3. 4. h. adjudged, _ 

16. In a Pun tuic intra Aratem in the per & cui the Tenant ſhall 

have Aid our ot the Line. 34 E. 3. Ald 165. adJUDgeD. 

17. In a Writ of Entry within the Degrees, it the Tenant prays RAJ, 

in Aid of a Stranger who is not named in the Wrir, the Court ſhall Fol. 165. 
ant it ex Officio, os the Demandant cannot grant it for abating 

$ Writ. 35 E. 3. Aid 166. 

18. C:ſavit that the Tenant held of him and ceſſed, the Teuant [aid 
that J. F. was 7 in Fee, and leaſed to him for Life, and pray'd Aid of 
him, and had it by Award, tho? it be in 4 manner contrary to the Suppo- 
* the Writ that he held of the Demandant. Br. Aid, pl. 119. cies 
9 H. 7. 15. ; 


- 


Gg g 19. But 
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19. But in Wafte the Tenant ſaid that a Stranger leaſed Hh Lan © 
bim tor Lite, and pray'd Aid, he ſhall not have it, for this is contra , 
to the Suppoſal of the Writ. Ibid. , ry 


— lh. — 


ä 
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D) In what Caſes it lies contrary to the Suppyſa] of 
an Avouwry. 


+ Firzh. Aid . J F in a Replevin brought by Leſſee for Years an Avonry be 
2 8 made upon a Stranger, and Leſſee lays that one J. S. Was 
endant by certain Ser- 


he 
A 


In Avowry and yet is ſeiſed in Fee, and halds it of the De 
pr a Straus ices, he ſhall have Atv ot the Leffor, becauſe without the Leſſor 
ger for Re Cannot plead this Yatter in Abatement of the Avowry, Co. 9. 
tee % vohry, 20. b. Reſolved 17 E. 3. 6. b. 18 E. 3. 7. 

that he held {or Term of his Lije of the Leaſe of this Stranger, and pray'd Aid of him, and had it. Fitzh, 
Aid, pl 133. cites Hill. 17 E. 3. 9. 


Fitzh. Aid 2. But upon a general Allegation that his Leſſor was ſeiſed in Fee 
2 cies and leaſed to him tor Lite or Years, he ſhall not have Aid, becauſe for 
Bs any thing that appears this is but Hors de ſon Fee, which he hin- 
ſelt * plead without Aid. Co. 9. Avowry 20. b. 18 E. 3. „. ad- 
Judged. 3 i 
S. P. by :5: z. an a Replevin, if the Oetendant avows upon J. S. as upon his 
Ferry of very Tenant, and the Plaintiff ſays that A. was ſeiſed in Fee, and gave 
1 to J. in Tail the Remainder over, which J. leaſed to the Plaintitt for 
ir may be Years, the Hlaintiff ſhall have Aid of J. tho' this Plea goes in the 
that the A- Yhatement of the Avowry, tor his falſe Suppolal ſhall not ouſt him 
vowry be thereof, 2 0. 7. 10. b. 11. adjudged, 


falſe and the l . ; p 
Aid Prayer tiue. Quere. Br. Aid, pl. 117. cites 8. C. Fitzh. Aid, pl. 95. cites 8 C. 


4. So if the Defendant avows upon two Strangers, where he ought 

to ao upon three, the JÞlatntt? being Leſlee tor Bears ſhall have Aid 

of wen e this be contrary to the Suppoſal of the Avowry. 19 E. 

9. D. WAUEXTE, | 

Br. Aid, pl. I : Jn a Replevin, if the Octendant avows upon F. as his very Te- 

e nant, and the Plaintilt ſays that F. gave the Land by Fine to G. which 

Fish. Aid: G. leaſed to him tor Years, he thall have Aid ot G. (Nota, the Avowry 
pl, 110. cites 13 changed by the Fine withaut Notice.) 5 . 5. 5. adjudged. 

= k Replevin, the Lefendant avuw'd upon A. B. as upon his very Tenant, and the Pla ſaid that NIV. 

avas ſeiſed in Fee, and leaſed to Lim for Term of Years, and pray'd Aid of bim, and could not have it ; for 

N. W. is a Stranger to the Avowry by which the Plaintiff ſaid that the ſame A. B. upon whom the De- 


fendant avow'd, made a Feeffment to the ſaid N. W. who gave Notice to the Defendant &c. and after leaſed 


to him for Tears, and pray'd Aid of him. And per tor. Cur. he ſhall not have Aid, becauſe he is yet a 
Stranger to the Avowry ; Quod nota. Br. Aid, pl. 8. cites 3 H. 6. 54. 


6. In a Replevin, if the Defendant avows upon a Stranger the 
Pfaintiff may ſay that he was jointly inteoffed with his Wife to hold of 
the Chief Lord, and ſhall have Aid of his Wife, tho this be agalnit 
the Suppoſal of the Avowry. 2 E. 2. Atd 159. A 

7. At Common Law no Aid was grantable of a Stranger to an AVowry, 
becauſe the Avowry was made of a certain Perſon ; but now by the Ha- 
rute 21 H. 8. the Lord need not avow for any Rent or Service upon any 
Perſon certain, and conſequently, in an Avowry, according to that Att, 
Aid ſhall be granted of any Man. Co, Litr. 312. a. (E) In 


r . 1 


— 
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(E) In what Caſes it ſhall be granted. Where Title is 
derived out of the Party himſelf, 


1 1 Ny vere Title is derived from the Leſſee for Life, being Defen- Fitzh. Aid 
| danr, he ſhall not have Aid of the Leſſor. 48 E. z. 18. de Roy, pl. 


dant | | 9 Cites 
50 — Br. Aid, del Roy, pl. 19. cites S. C. But for the Point of the Caſe in thoſe Books, 


{« Aid of the King (C) pl. 1. 


7 
4 | wn * * 


(F) In what Caſes it lies. 


1. J Eſſee for Life ſhall have aid of him in Reverſion tho? he may * Firzh. Aid, 
vouch Hin. 18 E. 3, 8. adjudged. Contra * 30 E. 3. 26. b. 44, cus 
adzuoged, Contra 45 E. z. Aid 118. adjudged. — 
2. It it can appear that he who prays in Aid may vouch, he is always 
ouſted of the Aid and put to the Voucher, except the Tenant by the Cur- 
56% who may pray in Aid but cannot vouch. Per Markham, quod non 
negatur. Br. Voucher, pl. 73. cites Tempore R. 2. 
3. If a Man diftrarns Ge. in his own Name, and after makes Connſance 
1s Bailiff, he thall not have Aid of the Lord. F. N. B. 118. (B) in the 
new Notes there (a) cites 7 H. 4. 34. 
4. Where a Reverſion for Years comes to the Lord by Eſcheat or by Aliena- 
tion in Afortmain, or by Claim, for Purchaſe of his Villein, the Leſſee 
all have Aid without Privicy. Br. Aid, pl. 118. cites 8 H. 9. 8. per 
Keble, Filler and Jay. 
5. And where a Man by Teftament deviſes that his Executors ſhall make 
2 Leaſe for Tears, which they do, the Leſſee ſhall have Aid of him in Re- 
veſion without other Privity. Ibid. 
Sy And if Guardian endows the Feme, ſhe ſhall have Aid of the Heir, 
id. 


, 


(G) Upon what Plea it ſhall be granted. 


1. T JN a Scire Facias to execute a Fine levied of the Manor of B. if Precite 9 
the Detendant ſays that the Land tor which he is warned is at, 0 

art ot another Manor of which he is ſeiſed for Life, upon this Plea he 2 e 
(hat not have aid otthe Reverſion, becauſe this Plea amounts to thts ; 3.1 %. 

* it is Not Compriied within the Fine which goes to the Action. 18 Life, and af- 


Fine all his Right in the Tenements to be the Right of B. come ceo Rc. and prayed Aid of him, and the 


Opinion of the Court was, that he ſhall have Aid, for ſuch Fine is good of theReverſion, becauſe ail lis 
Right after the Leaſe is the Reverſion, and therefore Reverſion paſſed, and the Aid er of he 


T- amounted to an Attornment, therefore he ſhall have Aid, per tot. Cur, Br Aid, pl. 97. cies 
37 H. 6.5. | | | 


2. In Replevin, if the Defendant acknowledges the taking as Bai. NAN 
lit to J. S. as in his Several, it the Plaintiff cluims Common appendant Fol. 165. 


there, =p, > 


6.8. C. 


91. 
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_ thee, which ts in the Right, yet the Balliff ſhall not have Aid of hig 
after. 39 E. 3. 27. adjudged. NSA 
4 Treſpais [of falſe Impriſonment,] the Defendant juſtified taking th 
Plaint:f as Villein 4 his Maſter regardant to his Manor of B. in 5% 
County, and prayed Aid ot his Maiter, and could not have it, bur after 
they were at Iſſue it he was born within che Eſpouſals between his Fg. 
ther and Mother or nor, and then prayed Aid, and had it &c. Br 
Br. Aid, pl. 62. cites 38 E. 3. 34. | | | ; 
4. In 8, eplevin the Defendant avowed for a Rent-charge, the Plaintiff 
eie that he held jointly with F. N. of the Feoffment of M. NM. and bew. 
1 De:d, and prayed Aid of him, and was ouſted oi the Aid by Award 
Br. Aid, pl. 104. cires 1 H. 6. 6 
5. In Annuity per Danby, Priſot, and others, Anno,3o H. 6, Parſin 
ſhall have Aid of Patron without Cauſe ſhewn, otherwiſe than to lay that 
B. was feifed of the Manor of D. to which the Advowſon was appendant 
and preſented him, and that he found the Church diſcharged &c. and pray- 
ed Aid, and the Cauſe is not traverſable where he thews Cauſe, as it 
hall be where Land is demanded againſt Tenant for Life, for he ſpall ſhrew 
Caſe, and the Cauſe is traverſable of the Aid, and not in Writ of An- 
nuity, Note the Diverlity. Br. Aid, pl. 89. cites 22 H. 6. 4). | 
6. In Replevin the Defendant avowed upon N. as upon his very Tenant 
for Rent, the Plaintiff ſaid that N. enfeoff d P. who was ſeiſed in Fee, and 
{caſed to the Plaintiff for 40 Years, and prayed Aid of P. & Curia contra 
eum, becauſe P. was a Stranger to the Avowry, and therefore he ſaid 
turther, that P. gave Notice to the Lord, now Deſendant, and prayed Aid 
of P. and the whole Court was with him, by which they granted the 
Aid gratis to the Plaintiff; Quod Nota. Br. Aid, pl. 121. cites 5 E. 
4. 106. 


(H) Upon what [ſue it lies. 


Firzh. Aid, I. K Ejectment of Ward of J. S. the Heir of J. D. who held of 


1 54. cites him by Homage cc. if the Defenvant ſays, that A. was ſeiſed 
See (P) pl. in Fee, and leaſed thts to J. D. tor Lite, the Remainder to P. and he 


1. enter'd as Bailift to P. after the Death ot J. D. and upon this Plea 
In Eje#ione Iſſue is joined, whether |. D. was ſeiſed for Lite or in Fee, the De- 
Firm, +. fenvant ſhall have Aid of 10. becauilz his Eſtate will come in Queſtt- 
TA, on; for it J. D. had a Fee, his Eſtate is gone. 21 E. 3. 22. b. 


in Reverſion 
15 not 7 in Pleading, nor comes in Queſtion, Aid ſhall not be granted; per Broker, Prothonotary. 
Owen 43, 28 Eliz. Anon. 


Br. Aid, pfl. 2. In Treſpaſs of cutting of certain Trees, if the Defendant juſti- 
N fies for Common of Eſtovers as Leſſee for Years of J. S. by Title ot 
— Preſcription, it Iſſue be taken whether he cut them of his own Wron 
or for the Cauſe aforeſaid, the Defendant ſhall not have Ald oft 
Plaintiff, becauſe thelſſue is all in the Perſonalty, (and the Preſcrip- 
tion is acknowledged.) 21 E. 3. 41. adJudgen. 
2 SE 3. — 8 8 1 taken upon the Rach. of Eſtovers he ſhould 
8. 5 ave had Id. 21 E. 3. 41. ; 
D In a Replevin, if the Defendant as Leſſee for Life avows for 4 
Renr-Service, and the Plaintiff pleads Hors de ſon Fee, upon which 
they are at live, the Defendant ſhall have Aid of him in Reverſion, 


tho he in Reverſion may diſtram after the Death of the Denn 


— — — 
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altho this be now (ound againſt the Defendant, 29 E. 3. 40. ad- 
uo if an Avowry be upon the Husband Plaintiff in Replevin, as 
5th che Right ot his W ite lor Services, and the Plainciit pleads Hors 
de ton Fee, AND Iijue chereupon jamned, the Husband ſhall have Aid of 
bis Wie. 29 E. 3 24 adhudged. 

6. (So] in Replevin by tne baron, if the Defendant avows by reaſon 
©\ Leaſe tor Life MADE ro the Baron and Feme rendring Rent, and 


f;r Rent Arrear avows tC. the Baron ſhall have Aid of the Feme. 


5 + , 6 . . © 
1 * Treſpaſs tor beating his Servant, if the De ſendant juſtifies be- « pitzh. 
cauſe the Servant was his Villein in Right ot his Wite, tö which the Aia, vi. 11. 
P| ainriit favs he was Not his Villein at che time of the Battery, Upon cite, S C. 
which they are at Iſſue, the Hus band ſhall not have Aid of the Woite, 
becauſe the Iſſue is taken between Strangers upon a Treipais only. 28 
C. 3 98. b. adzudged. * 25 E. 3. 89. b. | 
9 Jn an Action upon the Statute tor raking Averia Carucæ where See (P) pl. 
there where othe's fulticient, If the Detendane acknowledges the taking 7-5. C 
as Bailiff to J. S tor Rent, abique hoc that there were other ſuffici- 
car Cattle, and Jfſue is taken ugon this, the Buliff ſhall not haue 
did of his aſter, becaute by this zuue the Sciguiory 18 not in Quet- 
tion. 15 D. 6. 21d 72 adzudged. 


9. The fame Law if in Replevin he pleads Non cepit. 15 D. 6. A af 
F 'Þ . . » AQ! 
did 72 Der Jenny. nt Cry 


bu: is miſprinted there (14) inſtzad of (15) and the Word (Aid) omitted. 


10. In Trc/p1/s the Defendant ſaid that the Place where &c. is the 
Fraukienement of tus ri her, who leajed to him, Judgment ſi Actio. Hor- 
ton ſaid, Our Franktenement, pritt, and the other e contra; and the De- 
tendant pray d Aid of the Leitor, and had it. Br. Aid, pl. 39. cites 


n HH. 4. 4. 


(I) at Peron ſhall have Aid, in reſpect of their SA 


g Fol. 167. 
Ejiates. — WNR# 


I. Þ there are 2 Jointenants in Fee, and one is impleaded, he ſhall Ir Aid, pl. 
I not have aid of his Topaiian, becaule one — as * high an . 
Eſtatt as che uthet, and hach Her To plead any lea in Ouchacge cite, C. 
Vi cht Laud ag well as the other. 2 9. o. 7. For ic was 

ſaid that one 
Tenant of Fee ſi uple ſhall not have A'd of another, unleſs in Caſe of Coparceners to recover Pro rata, 
or to have the Vou.he. for the Warranty Paramount. Br. Jointenaiicy, pl. 2. cites 8. C. 
Fitzh, Aid, pl, 51. cus 2 H. 4 6. 7. 8. P. and ſeems to intend 8 C. S. P. and alſo the other is 
at no NMiſchief; for he hail not be concluded by rhe Plea of his Companion, but may falſify in another 
Action. Br. Aid, pl. 133. Cites 12 E. 4. 2 Br. Aid, pl. 106. Cites 39 H. 6. 35. S. P. 


2. So if 2 Jointenants in Fee make Partition, and one is impleaden, 3' #75. f. 
he ſhall not have Aid of the other at the Common Law; for the War⸗ __ Tua 
ranty was deftroy'd by the Partition. Contra 2 H. 6. ) b. RED 


and Tenants 
in Common, and their Heirs, after Partition made, ſball have 4id of the other, or of their Heirs, to dereign 
the W, arranty Paramount, and ſo recover Pro Rata, as is uſed between Coparceners by the Courſe of the Common 
Law aſter Partition made. 


H h h 3. N 
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See (J. a) pl. 3. If the Tenant brings a Replevin againſt the Lord Paramour, ©; 
8 he avows upon him as his Tenant, and 50 pleads in Abatement d. a 
plevin, pl. AVOWry that he holds of the Meſne, and the Meſne of the Avow the 
4. cites S. C. he [hall have Aid of the MWeſne, becauſe perhaps the Mcſhe hath : 
Matter of Eſtoppel againſt him. 9 0. 6. 25. d 
Tent in 4. Tenant in Tail ſhall not have Aid of him in Remainder in Fee. 
nere a: oe (Or he himſelf hath an Inheritance. 2 E. 3. 46. b. adjudged, * 


the Queen, but not of a com Perf Arg, Cre. Z. 415. pl. 12. ci 7 
- WIT" mon Perſon. Arg. Cro, 417. pl. 12. cites 10 H. 7. 20. and 36 


"$P gut 5 Tenant after Poſſibility ſhall not have Aid. 2 H. 4.17. b. adi 
he in Re- and 61. b. 11 [). 4. IF. 8 I), 6. 25. 10 D. 6. I. 9 adjudged, top: 


mainder ſhall | 

be received Inheritance that was once in him. 39 E. 3. 16. adjudged, z: E.; 
in his De- Alb 35. adjudged. | 72 
fault Br 

Aid, pl. 37. cites 2 H. 4 16. 
his Grantee ſhall have it. 


— . 


Co Litt. 27. b S P. — Le 291. pl. 397. Arg. S. P. but ſays that 


rag (2 pl. 6. Lefice for Lite, the Remainder in Tail, the Remainder in Fee t. 
'> e hunſelt, ſhall have Aid of the Rematnder in Tail. 41 E. 3. 16. b. 


wirhſtanding he himſelf had the Fee. Quod nota, Br. Aid, pl. 23. cites S. C—Fitzh. Aid, pl. 111 
cites S. C. accordirgly, after great Debate. 5 


Br. Aid, pl. 7. It Leſſee for Lite of a Seigniory avows in Replevin, he ſhall have 


16, ee, Aid, 9 0. 6. 26. b. of the Reverſioner, 


this Matter ought to appear in the Avowry ; for otherwiſe he has not ſhe wn Cauſe to pray in Aid upon 
his Avowry. 


* . 9 8. Leſſee for Years ſhall have Aid in an Avowry for a Rent-Service, 
nuek- *45E. 3-8. 16E.42.0, 


cites 
Pacch. 45 E. 3 7 S. C.— Fitzh. Joinder en Aid, pl 9. citesS. C. J Br. Aid, pl. 124. cites 8. C. 
$ in Avowry for a Rent- Charge as well as for Rent-Service, and yet the Avowry is not made upon 
any Perſon in certain. Br. Aid, pl. 106. cites 39 H 6. 35. per Cur. 


e Aid, 9. So in Treſpaſs Leſſer for Bears ſhall have aid. 11H, 4. 90. 
sp +6 E. 4 2. b. being Defendant, adjudged. 

per Culpepper, after his Term ended. Fitzh. Aid, pl. 105. cites S. C. f Br. Aid, pl. 127. cites 
S. C. accordingly, but contra if he is Plaintiff. 


10. Leſſee for Bears ſhall have Aid in Treſpaſs for Fiſhing in « Pil- 
cChary. 46 E. 3. 11. 
as Br. Aid, 11. Tenanc at Will ſhall have aid. * 7 . 4 31. b. 1 4 E. 4. 14 b. 
pl 43- ce adjudged. Dubitatur 2 Þ. 4 25. Contra + xx h. 4. 90. adjudged. 
Ibid. pl. 53. Contra 27 E. 3. 88. || 12 E. 4 5. adjudged, 
Cites S. C. 
accordingly, that he ſhall not have Aid; for he has no Intereſt certain to loſe, by the Opinion there. 
+ Br. Aid, pl. 122. cites S. C. that he had the Aid; for the Iſſue is upon the Franktenement, which 
Tenant at Will cannot try without Aid of the Tenant of the Franktenement —Firzh. Aid, Js $5, cites 
S. C. + Br. Tenant ver Covie, pl. 3. cites S. C. — Fitzh. Aid, pl. 105. cites S. C. but that 
he was ouſted, he praying it after Iſſue joined. * 
In Replevin the Defendant avow'd upon a Stranger; the Plaintiff ſhew'd that this Stranger lea 
to him at Will. Awarded that he ſhall not have Aid. Fitzh. Aid, pl. 93. cites 8. C— Br. Aid, pl. 
135. cites 8. C. accordingly. S. P. accordingly, Br. Aid, pl. 139. cites 10 H. 6. 27. 


* Br. Aid, 12. Tf an Avowry be upon Baron and Feme, after Iſſue had for Ho- 
pl. 26. cites mage in the Right ot the Feme, the Baron ſhall have Aid of the 
Fiteh Aid, Feme. * 43 E. 3. 13. in a Replevin brought by the Þugband, * 35 


142 14. Cites ID, 6. 10. adjudged. 


+ Br. Joinder in Aid, pl. 9. cites S. C.— -Fitzh. Aid, pl $2. cites S. C.——Br. Aid, pl. 17 cites 
8. C. — See pl. 13. S. C. b (80) 
| 5 
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13. [So] Jn an Avowry upon Baron and Feme, tor Rent ifluing * & if the 
out of the Land of the Feme, the Baron, Plaintiff ſhall have Aid of 2 is 
his Fenie. 46 E.z.11.*9 ID, 6 26. b. f 35D. 6. 10. adjudged, "mv a 
Feme, for 


joht of his Feme ; but this Matter ought to appear in the Avowry; for otherwiſe 
2 uſe to pray in Aid upon his Avowry, Br. Ald, pl. 10. cites 8. 2 8 
+ Br Toinder in Aid, pl. 9 cires S. C. but mentions nothin of the Rent, or what the Avowry was 
for Fitzh. Aid, pl. 82. cites 8. C. that it was made in Right of the Feme, but ſays not for what. 
__— Br Aid, pl. 17. cites S. C 


14. Ik the Baron juſtifies the Impriſonment of his Wife's Villein dur- 
ing Corn after the Death of the Feme he ſhall have Aid of the 
, 11 Y. 4 99. 
Wt n an er upon the Baton for Services due in Right of the 
Feme, he ſhall have Aid of the Feme. 39 E. 3. 15. 
16. In an Avoury, Leſſee tor Lite ſhall have did of the Reverſion. 
53. 33.0 
11 50 Tenant in Dower in a Replevin ſhall have Aid of him in Tennt in 


Remainder upon whom the Avowry is, 15 E. 3. Atd 33. adjudg'd, Por halt 
him in Reverſion. Br. Quo Warranto, pl. 1. cites It. Nott fo. 2. 


15. Tf Leſſee for Years holds over his Term he ſhall have Aid of the O 28, 29 
Leflor, 11 Y. 4 90. b. * a 


Difference 
between a Tenant at Will and a Tenant at Sufferance ; that a Tenant at Will ſhall have Aid, but that 


Tenant at Suſterance ſhall not; and cires 2 H. 4. — 2 Le, 47. pl. 59 Arg. S. P. cites 11 f. 4—— 
See pl. 11, and ſee(L) pl. y. 10. 


19. In a Real Action Tenant by the Curteſy ſhall have Aid of the * Br Aid 
Reverſioner for the Feebleneſs of his Eſtate, * 21 E. 3. 14. b. 26 fes 


E. 3. 09. Fitzh. Aid 


pl. 21. cites 
S. C..———See(E. a) pl. 5. S. C-—See(F) pl. 2. 


20. In an Attaint againſt the Wife of him who recover'd, being Te- FRAL 
nant in Dower, ſhe ſhall have Aid of him in Reverſion for the Yveak- W 
nels of her Cltate, 40 all. 20. adjudged. Sc (A) pl. 


12. and 14. 
S.C.—Fitzh. Aid, pl. 158, cites S. C. 


21. Tf 2 Executors have a Term one ſhall have Aid of the other, be- Ir Aid, pl. 
cauſe one alone cannot have Aid of the Leſſor. 11 0. 4. 63. b. $9. cen 


S. C — 


Fit zh. Aid, pl. Sog. cites S. C.——Sce (O) pl. 3. S. C. 


22. So if a Man juſtifies as Jointenant for Life with another he Br. Aid, pl. 
ſhall have Aid of him. 11 0. 4. 63. b. 49. cites S. C. 


thus viz. 3 


ointenanrs are for Life, Treſvaſs is brought againſt the one, he ſhall juſtify as the Franktenement of 
im and his Companions, and they 3 ſhall have Aid of him in Reverſion. Per Skrene. | 


23. In a Rationabilibus diviſis againſt Leſſee tor Life, he ſhall have 
ps 4 Reverſion ; for this is a Mrit of Right. 14 E. 3. Aid 
23. e 

24, Che ſame Law in a Writ of Admeaſurement of Paſture. 14 E. 
3+ Aid 23. Per Shard. : . 
25. Tf a Man gives the Veſture of his Land, and he cuts and carries 
it, and a Stranger brings Treſpaſs againſt him, he ſhall not have Aid of 

Donor, becauſe he has not an Eſtate, but by carrying he hath 
the Effect of bis Gift. 11 b. 4. 90. 


26. It 
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26. It was ſaid tor Law that Tenant for Life may choſe n be wn 


vouch or pray in Aid ot him in Revertion, Br, Aid, pl 9, Cltes 5 
H. 6. 3. 


9 


v —ͤ — 
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— —— 


(K) Of whom. 


* Br Aid, F there be Tenant tor Lite, the Remainder in Tail, the Remainder 
pt 19. cites in Tau, the Reverhon in Fee, and the Reverſion deſcends upon the 


3 ge, 144 Remainder, and after the Leſiee ts impleaded, he ſhall have qt 
pl. 28. cites al! * qoC.3. 13. 

S. C. So of Leaſe for Lite, Remainder in Tail, the Remainder in Fee, the Leſſee ſhall has. 
Aid of the 2 ſeveral Remainders at one Inſtant, Br. Aid, pl. 134. cites 12 E. s 
Ard was not fufter'd to nave Aid of One without praying Aid of Both. Br. Aid, 


7H. 41 


418 
pl. 


38. cites 


2, Ik there be Tenant in Tail the Reverſion in Fee to himſelf, he 
ſhall not have Aid of bimſelt. 40 E. 3. 13. 

* Br. Aid 3. But if there be Tenant tor Lite, the Remainder in Tail, the Re. 
pl. 23. cites mainder in Fee to the Leſſee, the Leſſee ſhall have Aid of the Remain- 
S.C.—— der in Tail. * 41 E. z. 16. b. and there he prays it only of him, 42 
opus Aid, E. z. 8. h. But the Reaſon is given, becaule the Fee is not is him- 
Fo felt ull the Tail ſpent. 
See (I) pl. 6. S. C. 


4 Feme Leſſee takes the Reverſioner in Fee to Husband, and after 
Writ is brought againtt them, the ſhall not have Aid ot the Husband. 
41 E. 3. 17. 
5. Ik there be Leſſee tor Lite, the R emainder in Tail to JS. and 
after the Reverlin in Fee deſcends upon |. S. alfo, the Leſſce ſhail have 
Aid of him. Contra 2: E. 3. 55. b. adjudged; but Qusre. 
Br. Counter- 6. A Parſon fha{l not have Aid of himſeli, being Patron. ) h. 
plea de Aid, . 
El to. cites O 41. 
12 
S. P. Br. Aid, 7. Leſſee for Lite ſhall have Aid of the right Heir of J. S. who hach 
pl. 51. cites the Remainder limiced by tuch Name, and he having this by 
11 4 + Purchaſe, 11 0. 74 
——1tzh. | 
Aid, pl. 25. ; 
Cites Trin. 11 H. 4 74. S P. and ſeems to be the Caſe intended by Roll. 


8. Ik there be Leſſee for Liſe, the Reverſion after Poſſibility to J. 5. 
the Remainder to the right Heirs of J. S. Leſſee (hall have Aid ot J. S. 
17 E. 3. 43 b. adjudged. 
9. Tf there be Letlee tor Life, the Remainder in Fee to another, the 
Leſſee ſhall have Aid of him in Remainder; for he hath a preſent 
Eſtate veſted, 26 E. 3. 69. b. adjudged. Contra 29 E. 3. 9. ad 
judged. : | | 
* Ow. 157. 10. Tf there be Leſſee for Life, the Reverſion for Lite, the Rever- 
2 bi 2 ſion in Fee, the Leſſee ſhall have Aid of him in Reverſion tor Lite, tho 
Tent he hath no Inheritance, becauſe he may pray in Aid over of him that 
for Life hath the Fee. Contra * 11 E. 3. Aid 32. per Shard. 
a ave 


Aid of the Reverſioner for Lifo. But Firzh. Aid, pl. 32. which cites the 8. C. is that by Sharde the 


Age is not grantable. : =" 
A. granted to B. for Life, [Remainder to C. for Life,] the Reverſcon to A. A Formedon is brought be 
B. who pray d in Aid of C. without praying it at A. All the Juſtices, præter Warvurton, held . 


that Tenant 


* 
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B. ſhon!d not have the Aid of C. becauſe B hath as high an Eſtate as C. and may plead all that C. may; 


bt if B. vas Tenant for Life, the Remainder to C. in Tail, there he ſhall have Aid of C. the Tenant in 
Tail Ow. 137. Trin. 10 Ja. Barnes's Caſe. 


Tf A he ant for Life, the Remainder to B. for Life, the Remainder to C in Fee; A. ſhall have Aid 
if B. and. For otherwiſe he in Remainder ſhall not come in to plead, Ow, 137 per Cur. cites 23 H. 
6.6. 11 E. 3. 16. 


11. Not of him who is eſtopp'd to maintain the Iſſue. 
12. [As] If a Replevin be againſt three, and one denies the Taking, SAD 
ard the others contfeſſes the Taking, as Bailiſts of him who denied it, tor Fol. 169. 


Damage teafant, they ſhall not have Aid of him; for he cannot main- Y.>- 


19 E. 3. Ald 27. adjudged. Quere 18 E. 3. 53 b. pl 8 cites 
8. C. — 
S. P. by the Reporter; but dubitavit. Br Aid, pl. go, cites 22 H. 6. 53. 


See (P) pl. 4 8 C. 
ee pl. 4 S. C 


(L) What Perſon, % reſect of his Eſtate, ſhall have 
Aid. 


1.T JN a Juris Utrum againſt Leſſee for Lite, he ſhall have Aid of him 

in Reverfion, 13 Y. 4. Aid 177, adjudged. 
2. [So] In a Formedon againit Letlee for Lite, he ſhall have Aid of 
him in Reverſion. 33 E. 3. Ald de Roy 106. 
3. In a Writ of Partition brought againſt Tenant by the Curteſy, In a Wrir' 
he ſhall have Atd of him in Reverſion, becaule the Partition falls in 5 Fartcon 
the Right, tha' no Land is demanded thereby. 5 E. 3. Ald 148. %, para” 


Tenant 

the Curteſy of the ot!er Coparcener who is dead, he pray'd Aid, and had it, tho* the Land ſhall not be 
recover'd by this Action; for the Partition ſhall bind. Br. Aid, pl. 140. cites the Regiſter 56.—— 
See (A) pl. 28. 29. 


4. Ina Replevin, if the Detendant avows for Damage feaſant, and 

the Plamtiſt claims Common, upon which they are at liſue, the De- 

keudant being Leftce for Lite, ſhall have Aid of him in Reverſion, 

19 K. 2. Alg del ROY 113. adjudged, : 
F. In a Replevin the Plaintitt, Letſee for Years, ſhall have Aid of 200 Br. Aid, 

hit in Reverfion, if the Avowry be upon his Leſſor, becauſe a Re- E 0 

turn thati be awarded againſt him, and he without Aid cannot plead s 5. vy 
but Hors de lon Fee, or Tantamount. * 6 E. 4. 2. b. t 5 E. 4. 2, the Repor- 

b. tho it lecuis he may yon to the ODrayee. Contra 3 E. 2, Aid a 6 Ai, 
161, adjudged, Contra s N. 2. Aid del Roy 118. adjudged. ie, k. 


42. 


7. The ſame Law in an Action of Treſpaſs by the Leſſee for Bears. See (A) pl. 
Contra 8 & 2. did de Koy, 117. LEAF... 
8. Ik there are 2 Coparceners, and each has Iſſue a Son, and one Fitzh. Aid, 
Coparcener enfeofts her Son and Heir, and one ] in Fee, and dies, pl 5 Fee, 
and che other Coparcener dies, and her Son leaſes her Part to J. for Br, Aid, pl. 
10 Years, and J. leaſes the Land, where the taking was, to rhe two 16. cites 

Sons for 8 Years, AND the Lord diſtrains, and the two Sons bring a S C. and 


Replevin, and he avows upon them, they ſhail not have Aid of J. up- 4 hs beſt 


oy eter | Opinion was, 
ot: this Matter, becauſe they have a Fee, and ſo their Eſtate not r he all 
feeble, 34 ID. 6. 46. b. not have 
| Aid of the 
Stranger to the Avowry, neither ſhall one Termor have Aid of another Termor in Avoy.ry ; but 1 r 
11 1 


tan the Taking which he hath denied. 42 E. 3. 6. U. f 22 Þ. 6. 53. der cn Kid. 
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had praved Aid of him who was Party to the Avowry, he might have Aid of him, and the WR 
might in without Proceſs ; and if Notice was given to the Lord by the Stranger to the Aygyyy = 7 
Feoftment of the Coparcenor made to him, he might join to the P{ainuft and abate the Avowry, Ry 
Aid, pl. 16. cites S. C. per Priſot and Moile. | 


See (I) 11 9. Tenant at Will ſhall have Aid of his Leſſor for the Weakners gf 
ne M his Eſtate. 


nant at WII ; : 
ſhall have Aid in Replevin, Fitzh., Aid, pl. 63. cites 13 H. 6. 


Ur. Aid. pl 10. Tenant at Will, according to the Cuſtom, ſhall have dd of 
2: cires the Lord, where the Right of the Seigniory comes in Queſtion, hy the 


buys 3Aue taken. 21 Þ, 6. 37. adjudged. 


inely. 

He Pall 

have Aid of the Lord in Treſpaſs after Iſſue joined. Br. Tenant by Copy &c. pl. 4. cites 8 C 
Fitzh. Aid de Roy, pl. 22. cites S. C. Mo. 128. pl. 26. S. P. cites 12 E. 4. ). and 21 E. 1 
See (K. a) pl. 11. 


11. He who has Fee ſhall not have Aid. Br. Counterple de Aid, pl, 4 
cites 41. E. 3. 37. 


(RA 
CZ, (M) Who ſhall have Aid. The Baron of the Nne. 


So where the 1. Ma Replevin by the Baron, if the Defendant avows upon J. S. 2 
Baron ſaid _ Stranger, the Baron may ſay, that he has nothing in the Land, 


— I but in the Night of his Feme as her Dower, the Reverſion to |. 8. 


ger l-aſed i AND ſhall have Aid of his Wife, tho' ſhe is a Stranger to the Avow:- 
his Feme for y. 19 E. 3. Aid 143. 

Life, and ſo 

had nothing but in Right of his Wife, and prayed Aid of her, and had it, and after they 2 may pray 
Aid of this Leſſor, and then all of them may plead Riens Arrear, or diſclaim, per Cur, Br. Aid, pl, 
$4. cites 22 H. 6. 2 & 3. | 


2. Avowry upon N. becauſe he leaſed to W. and his Feme for Life rendring 
Rent &c. by which W. prayed Aid of his Feme, and had it; Quod 
Nota. Br. Aid, pl. 60. cites 38 E. 3. 6. 

3. If a Man brings Writ againſt the Baron and Feme, and recovers, and 
the Feme dies before Execution, there the Baron thall not have Aid of the 
Heir of the Feine, tor the Eſtate of his Feme by which &c. is defeated. 
Br. Aid, pl. 36. cites 2 H. 4. 16. per Brenche. 


(N) Vouchee. 


ho! (V) l. I, \ Biſhop that comes in by Voucher upon his on Warranty, (hall 


have Aid of the Patron and Ordinary. 


(O) 


l 
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(O) Prayee. 


1. 1 the Servant juſtifies in the Right of his Maſter, being Leſſee Br. Aid, pl. 
tor Lite, who joins to hun, they both ſhall have Aid of him in 38e. 
L.cverſion. 8 . 4 16. b. — 


2. But il the Servant prays in Aid of the Maſter who comes in by Pro- Br. Aid pl. 
cc(> alter Itlue, he cannot pray in Aid, tor there ſhall not be Aid upon 45: Cites 
nid, Dubitatur 8 . 4. 16. b. 8. C. 

z. Ik an Executor of the Tenant of a Term has Aid of his Compani- Br. Aid, 
on Executor, they both ſhall have Aid of hun in Reverſion, * xx fl 6e cires 


C. accord. 

9. 4 63. b. 64. 13 D. 4. AID 186. bs cor 
: Fitzh. Aid, 
pl. 104. cites 8. C —— See (I) pl. 21. S. C. 


4. Tf a Baron has Aid of his Feme Leſſee for Lite, they ſhall have Br. Aid, pl. 
Ad of him in Reverfion. 11 Þ. 4. 63. b. 22 

5 So if Lefice for Lite leaſes for Years, and Leſſee for Years hath Aid 
of on a tor Lite, they ſhall have Aid of him in Reverſion. xx 
). 4. 03. U. | 
V.4 Ika Bailiff of Leſſee for Life has Aid of the Leſſee, the Leſſee 
may have Aid over of him in Keverſion. 11 0 6. 39. b. 

„ Leiſee tor Lite ſhall have Aid ot che Leſſor, and the Leſſor ſhall 
alter have Aid ot che King who granted this to him. 26 Aff. 55. 

8. Me that is Actor in an Action ſhall have did. 9 I. 6. 56. b. 

9. As the Detendant in Replevin aſter Avowry is an Actor, yet he 
ſail have Aid. 9 . 6. 56. b. 


(P) In what Cale a Servant ſhall have Aid of his Maſter. i 
Aid by Officers. Servant. 3 


1. N Rauiſhment of Ward, the Defendant juſtifies as Servant to his Firzh. Aid, 
after. who is Lord by Priority, and the Priority is traverſed, on 1 
be walt have Aid of his Paſter. 7 D. 4. 9. b. e 
| nothing of 
the Priority. —— Br. Aid, pl. 40. cites S. C. and mentions the Priority. 


2. Otherwiſe it had been it the other had ſald, De injuria ſua pro- Br. Aid, 
pria #, b. 4. 9. d. pl E cites 
3. In Baviſhment of Yard, the Defendant juſtifies as Bailiff of 
J. S. and makes to him Title as Guardian by Priority, and the Deten- 
dant traverſes the Eſtate by which he ſhould be in Ward tv J. S. the 
Detendant ſhall have Aid of J. S. 17 E. 3. 25. be | 

4. In Replevin againſt two, tf the one denies the Taking, and the - Br. Aid, 
other acknowledges it as Bailiff ro him who hath denied ir, he ſhall nat; C' br de 
have Aid of him becauſe he cannot maintain the Taking which he Reporter; 
had denied. 22 P. 6. 53. f 42 E. 3. 6. b. Fitzh. Quere 18 E. 3, _ dubita- 
88. Firzh. join- 
der en Aide, pl. 8. cites 8 C, . -K) pl. 12. 8 C. 


5. In 


2 „ — ˙ -A —˙—ʃ1̃ oo, — WM . . 9829. 23 2 — * - 
2 7 Y gp 8 
Y 1 PA” w ww, 
> p on 2 * 
2 
— - 


| 
; 
l 
: 
4 
5 


— — — 


— — r CO Ire 0 R/ ——— — 
= 


. 


216 Aid ſof a Common Perſon.] 
3 _ — — 
Firzh. Aid, 5, In an Ejectment of Ward, If the Plaintiff ſays that A. held K 
pl JA ces him gc. and died in his Homage c. and the Detendanr 1ays th, 5 
S. = : gh d that 1 Was 
(N) pl. 1. ſeiſed in Fee thereof, and gave this to A. tor Lite, the Remainder to H 
"Io 64 in Fee, aud that atter the Death of A. he ſeiſed the Land by the Com. 
mand ol +. to which the Plaintiff ſays, that A. was ſeiſed jn Fee, the 
Defendant ſhall have Aid of H. his Maſter, becauſe his Eſtate ig tg 
be tried. 21 E. 3. 22. b. adjudged. 
Gy pl. 2 6. In Replevin, if the Deſendant acknowledges the Taking as Bailift 
8. U to J. S. as in his Severai, if che Plaintiff claims Common Appendant 
there, which is in the Right, yet the Bailiſt Call not have ad of his 
Maſter. 39 E. 3 27. ; 
(14) pt. 8. 7. In Treſpaſs upon the Statute tor raking Averia Caruce, if the 
S, C bur Detendaut ſays he diſtrain'd them as the Bailiff of J. S. for Rent Arrear 
6AM K. abſque hoc that there were other Cattle at the time than thole 
0 upon which they are at Ifſite, the Bapliff ſhall not have Aid of J. D. 
berauſc the Seilgutorp is not in Queſtion. 15 Y. 6. 72. adjudged, 
(H pl 9 6. In Replevin, It the Detendant ſays Non cepit he ſhall not haue 


17 1 Ek id v0, 14 I). 6. 72. 


72. per. jenny, and it ſeems that this is miſprinted here in Roll, and ſhould be (15) inſtead of (14) 


in Treſpaß, 9. Jil Treſpaſs, tf the Defendant juſt iſies as Bailiff, becauſe the Plain- 
3 till 15 us Malters Villein, and the Plaintiſt ſays he ts Free ac, he ſhall 
er b % have Aid ol his Maſter. 28 E. 3. 98. 


t2 Huter 


Dreit. Er. Aid, pl. 53. cites 11 H. 4. 90. Ibid. pl. 45. cites 8 H. 4. 17. S. P. 


Br. Aid, pl. 10. In Treſpaſs tor Goods, tf the Defendant ſays that the Goods 
88 rate were the Goods of two of the King's Enemies, and that ae ſeiſed them 
chat is tra 45 Servant to J. S. ard by his Command, and to his Uſe, and Iſſue is 
verſed, taken upon the Setfure in Manner and Form atoreſaid, the Defendant 
MR 0 lyalt nat have ca 67 his Maſter, for the Title of the Walter comes 
ia, , not li Qucſtion, tor peradventure another iciſed them for him, 7E. 
where the 4+ 13. b. pet Curxiaui præter Moile. 
Command 


15 traverſed. Contr: where the [ue is upon the Frank: enement; for there the Title of the Maſter 
is in Debate —Fitzh. Aid, pl. 89. cites S. C. 


Fitzh. Aid, 11, If a Man jauſtiſies the taking, ot Cattle in a Cloſe as Servant to 
a J. 8, and by nis Command as Damage feaſaut &£, und the Flint fays 
Br. Aid, pl. that he took them ot his own Wrong without ſuch Cauſe, the Oelen. 
130. cites Uant thail Have Ald of J. S. for 115 Title comes not in Queſtion. 
S. C. 7E. 4 13.b. per jenny. 
Fire h. Aid, 12. But it he ſays that the Place where gc. is the Freehold of J. D. 
F ©9. cites and he as Servant c. and the Plaintiff ſays ic is His Freehold, and not 
8. gig. the Freehold o] Þ. the Defendant ſhall have Aid of J. D, becaule 
pl. 130. cite his Title comes in Debate. 7 E. 4. 13. b. per Jenny. 
"7 


1 In aReplevin, if the Detendant makes Conuſance as Bailiff for a 
Fol, 1172 Rent-Charge granted to R. by W. and the Plaintiff ſays that W. was 
IWR obliged to him in a Statute-Merchant before the Grant of the ſaid Rent, 
upon which Jſue is taken, the Bailiff ſhall have Atd of K. his Mal 

14. Avowry upon Conuſance ailiff of the Seigniory upon the Flaili. 

tiff, Tenant to the Lord, for . of L ger — be Plaintiff 

ſaid that before the Taking the Lord leaſed to A. B. for 3 Tears, which 15 

yet in Being, Judgment Sy and the Bailiff pray'd Aid of his Lord, 

and the Court oulted him ot the Aid. Br. Aide, pl. 92. cites 24 E. 


„ . 
3. 23 th 
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: 5. The ſame Law where the Plaintiff pleads Hors de ſon Fee, the De- 
ſendant thall not have Aid ot his Maſter; but it Deed was ſhewn torch, 
there he thould have Aid. Thid. 

16. Treſpaſs by one againſt a Miller who took Toll, where he ought to 
grind Toll-tree. The Defendant ſaid that F. had the Mill for Term of 
j ite, to whom he ts Deputy, the Reverſion ro W. in Fee, and pray'd Aid of 
the Tenant tor Lite, and of him in Reverſion, and had it ot the Tenant 
tor Lite, and not Ol him in Reverſſon. QAuod nota. And this for want 
ot Privity, as it ſeems. Br. Aid, pl. 30. cites 44 E. 3. 20. 


„ 
— —— — 


(Q) Of whom it {hall be granted. Not ol him who 
is Party to the Aclion. 


1. 1 F one Detendant juſtiſies as in the Right of the other Defendant, * Br. Aid 
| he ſhall not have Aid of him; tor this needs not, when he is _ * 
Party to the Yrit before. 45 E. 3. 1. b. Otherwaps in the Cale 8 


5 7 . 4. 2. Fitrh. Ai 
bl the King. 9.4 pl. 116. cites 5. C. = 


2. The ſame Law is in an Avowry. 45 E. 3. 1. b. Br. Aid, pl. 
32. cites 
SC Contra if he was not named. Fitzh. Aid, pl. 116. cites S. C. but S. P. does not appear, — 
Firzh. Aid, pl. 114. cites 8. C. and is of an Avowry, but no mention of 2 Defendants. 


3. So ik one Dekendant juſtifies as Servant ro the other Defendant, Br. Aid, pl. 
who makes Letauic, ye ſhall have Aid of him. 8 . 4. 16. adjudged ; 37. << 


| | 8. C . 
for he is not Parcy betote Appearance; but there it 18 ſald by Pills, — gy wg 
that aid oughr not to Have been granted. pF 3 
rhe on — 
fendant will make Default, the other ſhall maintain the Iſſue alone. p 


4. S» If one Oclendant juſtifies as in the Freehold of another De- S P. Br. 


leudant and wo other Strangers, joint-tenants, pet he ſhall not have a__ © 
ald of hum who is Parry to the Utlon with others. 7 4. 6. 21. ,__ 
Curia. bitzh. Aid, 

| pl. 60. cites 
- H. 6.12.8. P. accordingly [But it ſhould be 7 H. 6. 21. a. pl. 137. and fo Fitzh. and br, fem to 
be miſprinicd Both of them. } 


5 Bur in this Cale he (hall have Aid of the Strangers. 7 D. 6. 21. S. P. Br. 
Cutia. Aid, pl. 71. 


Fs cires 7 H. 6. 
1. Bur the Plaintiff, ro avoid Delay, granted the Aid of all. — —Firzh. Aid, pl. 69. cites 9 H. 6. 12. 


Ld 
0 
d. P. accordingly. der the Notes on vi. 4. 


6. In Treſpaſs againſt two, 1f one JH as in the Freehold of the * Br. Aid, 
other, as Servant to him, and by his Command, and the other ſays His pl 5. cites 


Freehold, the Servaut ſhall not have Amd of the other, becauſe he 8 0, 
(bis Walter is Party to the Mrit. 34 O. 6. 35. b. adjudged, 16 pl. 85. che, 
B. 7. Aid 173. per Fmeux. 4 C. 

7. Bur it the Servant pleads this Plea before the other appears, he 
thail have Aid of him; for he is nor Party before Appearance. 16 Ul. 7. 
Ald 173. 15 I, „. 10. . 

8. Jf A. and B. recover in an Aiſiſe againſt C. who brings an Attaint * Br. Aid, 
agunit them, and A. makes Default, and B. tiys that this Land ad n. 110, cities 
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+ Br. Aid, other Land deſcended to her and A. and they made Partition, and pra 
bien 8% tit 41D ot her, che hall not have Aid, becauſe the is Party * 
oc, too ic may be that B. woo prays in did had all cyts Lang ly 
allowance ot other Land, and to the thall lole ger Warranty — 
Nata. 30 All. 24. adzuvged. + 50 dil. 4. adjudged, 32 Ede 
£40 37. avjudged ; for the Loſs ſhall be equal without the Ad. 
TL pl. 9. It the Parron ot a Vicarage Or {*ar(onage brings an Annuity 
18 rb. init che Vicar ot Baton, he thail have dd vi the Patron, tho! he 
Aid, pl. >, be PDlaintift in the Acton. * 16 I. 6. 11. f 19 D. 6. 36. +18 E 
cites 1911, 4D 25. àczuugen. © 28 . 6, 1. adzudged. 10 E. 4. 50. in b 
6 36. ans it May zum in did. 21 D, 6. 3. adzunged. 34 E. 3, Aid del Roy 11; 
ons the aüdzüdged. B K. 2. ud del Roy 116. adjudged, Contra ** 2z E. 
Patron makes 3+ 21+ Ds 


Dcf.ulr, and 
the Uidivary appears, the Parſon and rhe Ordinary may plead without the Patron, and if the Patron 3. 
pears and ple 105 A Plea, Which wes TO charge the Churcb, yer the Parſon may plead in Diſchar a = 
this Plea ſhall be taken, and no K c,7ard ro the Plea of the Patron, and the ſame Law of the Plea * 
Ordinary, it &c. wherefore he hau dhe Aid by Award + Fitch. Aid, pl. 28. cites 19E my 
ſo Roll (15) ſeems mitprinted. | 5 

« Firrh, Aid, pl. 58. cites $. C.-——— Note, that Aid was granted of the Plaintiff and others in #2 
of Annuity br.ught againſt a Parſon, tho” he carnor join in Aid &c. and this, it ſeems, by reaſon of hs 
others; tor it was not granted of the Plaintiit only. Br. Aid, pl. 12. cites 28 H. 6. 1. Br. Aid. ol 
79. cites 8. C. ** Fitzh. Awuiry, pl. 36. cites 8. C that Aid was granted of the Patron. 2; 

So in Annuity by 4bbot act Parſon, the Parſon pray'd in Aid of the Ordinary and the Abbot Pa. 
tron, ad had it, tho' the Plaiititt himſelf was Patron, and had Proceſs againſt him. Br, Aid pl.10; 
cites 39 H. 6. 50. oth 


Fish Aid, 10. As in d Ceilavir by the Patron againſt the Parſon, the Parſon 
pl 4 ©» ſhall have did of tic Hatton who ts {Piallitiit, and of the Ordinary, 
"M0 (X) 3, 22 E. 3. 3. THITURFLIERTR 

27:8, C. 


Br. Aid, It; In a Mortdanceſtor by three, ſctlicet, 2 Aunts and a Niece, if 
pl 22. cires the Teuant lays tat A. his Wife was ſeiſed of the Land in Fee, and 
d. * and lad Line by uu b. one ot the Plaintifis, and died, and that he is in as 
* Wit. Tenant by the Curtefy, he ail Have Aid of B. in Reverfton, tho the 
Voucher, pt. Le Ole 97 tho Do nanvaints, becaule it may be that the hath a Re- 
207, Cites 36 or otyce Tung wiicy may bar the other Demandants. 40 
8.0. if. 37. 
12. In a Formedon by t. vo Coparceners againſt a Tenant for Life, the 
Fol. 1-3. Tenant tor Lite ali nat have Aid of the Oemandants which have 
> ty Reostüon, becauie they are Oeuiandants. 34 E. 3. Ad del 
umedon Roy, 112. adjugged. 


the Tenant 


aid, that > . 7 
3 . leaſed to the Tenant {or Lile, and after he granted the Reverſion to 7, and the Tenant at- 
torned, ard then 4 releaſed to 3, ard after one of the three releaſed to the 1<vo, and ſo he held for Lite, the 
Reveriion to the two, and prayed Aid of them, and ſkewed all the Deeds, and had Aid; Quod Nota. 
Br. Aid, pl. 57. cites 14 H. 4. 32. 


Br Aid, pl. 13. Ika Man recovers Land and dies ſeiſed, and this deſcends to his 

115. cites Daughter, who takes Husband, and has Iſſue, and dies, anD alter a 

47 A9. Pprit of Error to reverſe this Judgment is brought againit rhe Husband, 
Tenant by the Curteſy, and the Heir, the Husband the ſhewing 
of this Matter ſhall have Aid of the Heir in Reveriion, tho he be 
Party to the Writ. 47 All, 4. 9. adzuoged. 

14 Jn a Writ of Colinage by A. and B. two Siſters, If A. be fum- 
mon'd and ſever'd, the Tenant being Leſſee for Lite ſhall have did of 
the Demandants, which have the Keverſion, tho he cannot have it 
of one of them alone without the other, for he needs no Aid of a. 
who ts ſevered, for he 1s diſcharged of him for the Yoiety, and for 
the other Yoiety he ſhall not have Aid of the Demandants, wy 


— 


— _— 


— 
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map plead any Bar againſt him as againſt both, 34 E. 3. Aid del 
Lov 110. adzuöged. 3 : 
15. In a rid Of Entry in Nature of an ſſiſe againſt Baron and Feme. 
if tie Fenie received upon the Detaulr ot the Husband fays, that che 
Lud was given to her and her firſt Husband, and to the Heirs ot the 
Hasband, {he ſhall not have Aid of the Heir of her firſt husband. 
uo has the Gemainder, it the Heir be Demandant. 12 R,2. Atd 
12 :. adjudged. . : 
10. In an Alhſe againit ſeveral, one ſhall have Aid of another who Ficzh. Ala, 
i5 z2arty to the Writ. 1 0. 7. 29. b. admitted. pl 32. cites 


6 C. and ſays that Aid does not lie in Aſſiſe of one that is not named. See (A) pl. 13, 


17. In a Writ of Entry againſt Baron and Feme and W. if W. 
makes Detault atter Default, and the Baron and Feme take upon them 
the intire Tenancy, and favs they are but Tenants for Life, the Re- 
verltion ro W. they ſhall have Aid of WM. tho' he was Party to the 
Action, and has made Oetault. 8 E. 2. Aid 168. adjudged. 

18. Tf a Manor be demanded againit three Coparceners, und 2 make 
Detaulr atter Default, by which they loſe their Part, the third ſhall 
not have Aid of them, becauie they were Parties, as it ſeems, and 
no Partition was between them. Olubltatur 19 E. 2. Ald 172. 

19. In a Scire Facias to execute a Recognizance, if the Sheriff re- 
turns the Conuſor dead, upun which a Writ is awarded to warn the . pl. 
Heir, and the Sheritt returns the Heir and B. as Ter-renants warned, N 
the Ler-tenant, being Jenant in Dower, ſhall not Have Atd of the Heir 
in Keverſion, becauſe he is Dart) ta the Writ. 3 G. 2. Aid del Roy, 
114. adjudged. But it does nat appear whether the Judgment was 
for this Cauſe, or becauſe the Thing demanded would not bind hun 
in Keverſion, tho' it ſhould be now adjudged againſt Tenant in 
Oower, tor both Reaſons were urged. 


(R) Againſt c. 


1. IF a Villein brings an Action of Treſpaſs, and the Defendant juſ- Br. Aid, pl. 
tihes in the Right of his Lord, he ſhall have Aid of the Lord, 35;<*<5 


or EE S. C. but 
49 Es 3. 2. this Point 
does not ap- 


pear, but ſee pl. 2. infra. 


2. So If à Stranger brings an Action upon the Statute of Labourers 8 P. But 
for his Servant, If the Detendant juſtifies in the Right of the Lord, per Be knap, 
the Servant being nis Villein, he ſhall have Aid notwithitanding tt 18 , 


between Strangers. 49 E. 3. 2. * 


without ſuch Cauſe, the Defendant ſhall not have Aid ; Quod non negatur. Note a De. 


Aid, pl. 35. cites 8. C. 


(8) Of 


7. 
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(S) Of whom it ſhall be granted. 


Fol. 174. 

. 

br. Aid, pl. 1. I F there be Leſſee tor Lite, the Remainder for Life, the Rena 
a 8 der in Fee, the Leſſee ſhall have. Aid of both Fern 


Owen 13:, Time, becauſe all began at one Cime, and depend upan the lil 
8 P. Calc. 11 10. + 03. U. ; 

The Difer- 2. It there be Lene tor Life, the Remainder in Tail, the Remain. 
exce i lte der in Fee, the Leſſee ſhall not have Aid of the Remainder in Cu 
the Ren in- : | I Call 
der in Fee Only, lit ot both. 11 . 4. 2. b. adjudged, 33 3 66. 43 All 
vas ee 43, per Finchden. 11 K. 2. Atd 120. nor of the Remainder in Fer 


1 Jer only, but of both. 7 . 4. 18. b. 

e, Or to . 

1 Stranger, thar in the firſt Caſe he could not pray Aid of himſelf, bur in the laſt Caſe he muſt. p-a 

Aid of all thoſe that are in Remai der, ard this by the Opinion of all who argued, Firth, Aid ' 

So. cites Hill. 33. H.6 6. And Roll 66 ſeems to be miſpried, 7 
* Fr. Aid, pl 114. cites S. C. for they are as one Remainder. Br. Aid del Roy, pl. 2. 

cites 8. C. «27, 


3. Ik there be Leſſee for Lite, the Remainder in Tail, the Remain- 
der to the right Heirs ot Tenant in Tail, the Leſſee ſhall have Aid of 

him in Remainder. 25 E. 3. 39. 
Br. Aid, pl. 4. One Executor, Leitee tor Y ears, ſhall not have Aid of his Com 
89 © o, pamon and Lefior at ane Time, becaute he is not intirely Cenant to 
ad his Com. The Leſtor, but (he hall have it] ot his Coinpauion, aud inwu boch of 
panion to- the Leitor, 11 , 4 63 b. 


ether mav 
| Fen Aid of the Leſſor. 


See (V) pl. F. Ik there be Leſſee for Lite, the Remainder in Tail, the Remain- 
10. K der in Fee to the Leſiee, the Leſſee ſhall have did of hum i Reimaln 


Br. Aid, . ber in Tail only, and not of * hunſelf. 3, . 0. 6. a9zuagev, 


S. C. accord- 


ipgly.— Firzh, Aid, pl. 89. cites S. C. 


Br. Aid, pl. 6. So tif there be Leſſee for Life, the Remainder in Tail, the Re- 
3 mainder to the Lelice 1m Tail, the Remainder in Fee tv anocher, the 
Layoun. Lefice (hail have Atd of him in Remainder in Tail, and ot hum in 
Remainder in Fee, but not of yunſelf, 33 H. 6. 6. For a Man ſhall 
not have Aid 97 Hi: nielf, 
S. P. For be 5. If a Pan juttifies as Servant to the Grantee of the Ward of the 


1 Serbe King, he thall not have Atd of the Grantee and of the King preſent: 
+ ly; but he may have Aid ot the Grantee, and when he comes in, he 


tent, and at 


no Miſchief, MAY Have Ald ol the King. 4 . 6. 12 b. 
Br. Aid del 
Roy, pl. 57 cites 8. C.———Firzh. Aid de Roy, pl. 11. cites S. C. 


8. Ik there be Leſſee for Life, the Reverſion in Tail, the Remain- 
der in Tail, the Remainder in Fee, the Leſſee ſhall have Aid of him 
3 and of both Remainders. 11 B. 2. Utd 120. a 
judged. 

9. Ika Pan juſtives as Bai liff of a Leſſee tor Lite, he ſhall not habe 
= of 4% in Reverſion tor want of Privity between them. 11 
+ 0. 39. U. 

10. If there be Leifee for Life, the Reverſion tor Life, the Remain- 


der tor Lite, the Remainder in Fee, the Leflee ſhall not have Aid ol 
him in Reverſion tor Life only, but ſhall have Aid of him and the 


others in Remainder. 33 E. 3. Aid del Roy 108. adjudged, 4 
11.4 


— ——— 
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1. In Trefpals againſt a Miller fut taking of Toll, where he ought 6: 4. 2 
to be Toll-free, if ye be the Miller ot A. who is Leſſee tor 8 15 ” IS" 
K everhion to B he hall have Ald ot the Leſſee but not of the Rever- 44 E. 3 20 
ſion, for want of Fri icy. 44 E. 3. 2. Brooke Atd zo —Br. Tref. 


als, pl. 4 
Cites 8 C. and Brooke ſcems Sup, * 


12. If a Man be polſeſſed of a Ward in the Right of his Wite, and Fish. Age, 
a Keplevin is brought by him, and the Detendant avows for a Rent- P!- 196. cies 
Cnarge itluing out ot the Land, the Baron ſhall have did of the Heir, he 
tut not of the Feme. 25 E. z. 38. b. adjudged 44. 

13. 3f a Feme, Llenanc in Dower, takes Husband, and they leaſe Furh. Aid 
the Land to B. tor the Lite of the Feme, And after B. is impleaded, he de Roy, pl. 
ſhall not have Aid ot che Baron and Feme, as in the Right of the * Cites 
4:eme ; for tho” the hath a Polſibility to have it again, if ſhe ſurvives he 
her Husband, becaule the lealed this in Pais, yet ſhe hath no Re- 
verſion 5 Eſtate during the Lite of the Pusband. 19 R. 2. 113. 
abjudged. 

14. bur in this Cale B. the Leſſee ſhall have Aid of the Heir of the A= 
frit Husband, who hath the Reverſion only without the Baron and Fel ; 
eme, becauſe he hath the immediate Reverſion. 19 B. 2. Aid del 
Mop 113. adjudged. 

15. If Ceſtue que Uſe, before the Statute of 27 H. 8. had made a Leaſe * Fitzh. 
tor Y ears by the Statute . 3. the Leflee ſhould have Aid of the Feof: Fcotfmenc 
fees, tho they were not privy to the making of the Leaſe, becauſe *) bes e!. 


they hav the ieverſion, * 21 0. J. 21. U. adjudged. 8 . 79. „ bar 
Curia. 11. 7: 6. b. S P does 
not appear. 
hr. Aid, pl. 102. cites 8. C. & S. P. + Br. Aid, pl. 118, cites 8. C. For there was Privity in 
Law, and all was well convey'd ia Law. —— Ibid. pl. 148. cites 13 H. 4. 26. S. P. For the Statute 


makes Privity. 


16. In Replevin, ik the Defendant avows upon B. as his very Te- 
nant, aud the Plaintiff ſays that B. leaſed ro W. tor 10 Years gc. which 
W. made him and one A. Executors, and died, A. being living, he ſhall 
habe Aid of A, becauſe he alone, without A. cannot have Aid of B. 
13 H. 4. Aid 180. adzudged. | 


BY Abatement of Aid. By Death. 


1. J ad be granted of three, who have the Reverſion to them, and Fitzh. Aid 

to tne Heirs ot two ot them, and ar the Summons An Auriltan- de Roy, pl. 
dum, the Sheriit returns that one who had the Fee is dead, tyts thall Mich 4 tl 
not abate the Aid, becauſe all furvives to the ret, 4 0. 4 3. b. 4 4. 8. C. 


i — Thel 
Dis 185. lib. 12 cap. 5 S. 1. cites Mich. 4 H 4. 1. S P. The Sheriff returned that the one was dead, 


_ On the others were ſummon'd, upon which the Tenant was put to aniwer, without praying in Aid 
c Novo. | 


2. But if the Reverſion had been to two Perſons, [* Parceners] it * Firzh. Aid 
had been otherways for the ſeveral Right. (It ſeems intended in de Roy, ol. 
Common, ot which there ſhould be no Survivor.) 4 Þ. 4 3. b. 3 

S8. C. and S. P. by Hornby. 


3. In Rep/evin by the Baron, the Defendant avoww'd upon the Baron and 
bis Feme, upon which the Bron had Aid of his Feme, and atterwards 


they were at Iſſue with the rtf": the Inquelt ready ro paſs, and 
the 
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the Baron ſaid that his Feme died after the laſt Continuance, yet it u. 
held by Newton that the Inqueſt thill be taken. 'T hel. Dig, 163 ll. 
12. cap. 5. S. 2. cites Hill. 21 f. 6 24. 2 

4. It Prayee in Aid dies, the Original Writ thall not abate; ang if 
one Coparcener prays Aid of her Copurcener to recover in Value, and l 
dies, the Writ mall abate; and it ſudgment be given that fie re...” 


Pro rata, it is Error. Hill. 20 H. 7. 10. a. b. pl. 19. 2 


(U) What Sprritual Perſon ſhall have Aid. 


1. FB. 1 E. 2. B. R. 57. Error brought of a Judgment in 43 

and Error allign'd, becauſe it was tiere proceeded to take 2 

Jury again the Vail.n, JIreDeceftor of the Plaintiff ot the Glebe 

Land without Aid of che Patron and Bithop, and theretipan adjudged 

Mita Eccleua qu ſemper eit intra etatem tungetur vice ininoris 

nec eſt juti camtunum gadd intta erate exiſtentes per negligenttam 
cultogum ſuorum ery-redicationem pattantur cc. 1deo reverled xc, 

8. P. per 2. A Parton tai have did becauir he hath not the meer Right, *s$ 
Babbington J). 6. 24. b. t 11 Y. 6. 9. 20 0. 6. 46. 33 E. 3. Atd del Nop 103. 


and Corr. 
but contra per Paſton, Strange, and Martin. And Brooke ſays, Quære of the Aid, for after the 
Plaintiff granted the Aid Gratis, becauſe he wauld not be delay'd. Br. Aid, pl. 56. cites 8. C—— 
Ibid. pl. 141. cites 8. C that he ſhail have Aid.—— Br. Dean and Chapter, pl. 8. cites 8 C. —Pitzl. 
Aid, pl 63. cites 8. . that a Par en Mal! have Aid.— 239. b. pl. 41. S. P. by Walſh, Weſton, 
and Dyer f Firzh. Aid, pi. 59. cites S. C. 


* Br. Aid, 3. Saga Prebendary for the fame Reaſon ſhall have aid. xr h. 
pray 6. 9, üdjudged. 33 E. 3. Ad del Roy 103. 


cordingly ; for it was agreed that Parſon nor Prebend cannot have Writ of Right, but only Juris 
Utrum,—Firzh. Aid, pl. 69. cites 8. C. — D 239. b. pl. 41. S. P. by three Judges. 


$P.B3- Ai 4. A Maſter of an Hoſpital, who hath no College nor Common Seal, 
1 Kor» PE (hail have dun. 44 EC. 3. 11. b. 
8 C. bur contra if he has a College and Common Seal, per Thorpe. -— —Fitzh. Aid de Roy, pl. 54. 
cites S. C. and 5. P. accordingly. 


* Br. Aid 5. But an Abbor ſhall not Have Aid.“ 44 E. 3. 11. b. f 11 h. 4 
del Roy, pl. 68. b. becaute he hath the Right in him, and may have a Writ of 


ee Right. 8 0. 6. 24. b. 11 D. 6.9. + 20 Y. 6. 46. 14 E. 3. Ald 22. 


1. Br Aid, Contra 8 . 6. 24. b. 

pl. 50. cites 

S. C. accordingly.— Fitzh. Scire Facias pl. 71. cites S. C. + Firth. Faux Recovery, pl. 7. cites 
Trin. 20 H. 6. 45. S. C. | 


* Br. Aid 6. Nor à Dean. + 3. IT. 

del Roy, pl. a +4 ©. 3 n. ; 

15. cites 8S C.—— Firzh. Aid de Roy, pl. 54. cites S. C. and S. P. admitted. : 
A Dean may have Aid of the Patron and Ordinary where he is in by Preſentation. Br. Aid, fl. 


95. Cites 9 E. 4. 16. 


* Fitzh, 7, If an Abbot be ſued as Parſon, he ſhall have Aid of the Patton 


Ga At 5 and Ordinary. 6 Þ. 4 5. b. 11 Þ, 4. 6. b. f 68. b. 8 K. 2. Annuity 


13. Cites 8. C. 33. adjudged. a : ; 
and S. P. accordingly, per Thirne. + Fitzh. Scire Facias, pl. 71. cites 8. C. Br. Aid, pl. 50. 
cites 11 H. 4. 68. per Thirne. 8. Tf 


— 
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3. Ik an Abbor hath uſed to preſent a Monk to the Patron ot the Br. Aid, pl. 
Priory w ho ought 0 preſent him to rhe Bithop, who ought to inſtitute . cites 
him Prior, bf tyis Prior hath a Convent and Common Seal, altho* the 5 C accord. 
151197 be preleutable, vet he hall not have did, becauſe he hath the Pliah. Scire 
LSE in bin, aud may mau in a Writ of Right, 11 0. 4. 68. b. Pacie 2 
4}; Co, tes 
"x a Man tounds a new Chantry, and orders that they ſhall have 
, Common Seal, and that the Chaplains ſhall be preſented, they ſhall Kol. 1-6. 
not have Ab. 11 D. 4. 6.8. b. 3 
15. Ika rrebendary hath a Covent and a Common Seal, he ſhall not 
habe Ad, becauſe he may have a Writ of Right, 11 0. 6. 9. 

1. A Malter oi an Hoſpital {hail have Aid, 2 E. 3. 47. b. 43. ad⸗ 

ged. | | 
q 12. A Maſter of an Holpital who is by Election, ſhall not havcAtd, 
ter he is in equal Eltate with an Abbot, and ſhall not have a Juris 
utrüm. 14 C. 3. MD 22. aVzUaged, 

13. So he ſhall not have aid cho' the Maſter be to be preſented by 
the Patton ok the Place to the Ordinary, for divers Priors and Ab- 

6326 are preſentable. 14 E. 3 Ald 22. adjudged, 

14. A Maſter ot an Hoſpital preſentable wao hath a College and Co- 
zent Seal ſhall not have Aid. 33 Edw. 3. Aid del Roy 103. laid to 
have been adzudged and agreed. 

"15. d Parion appropriate fhail have Aid of the Patron and Ordi- * Firzh. 
wry in Annulty. M 6 1), 4 © b, adjudged. || 11 0. 4 68. b. 8. R. g e 
2. Annultpy 53. adzüdged. 15 8 
Br. Aid, pl 50. cites 8S C. — —Fitzh. Scire Facias, pl 71. cites 48 


16 A Prior, tho he himſelk be Parſon, ſhall not have Aid, far he 

eing by Election has the Right in him. 14 E. 3. Aid 22. 

17. So he, or an Abbor ſhall n9t have Aid, cho' they are preſentable. 

14 E. 3. BD 22. 

15. d Fitbop ſhall have Aid of the Prior and Chapter, cbo' he Fitz). Aia, 
be che Sovereiyn of the Priory and Chapter. 18 E. 3. 7. v. adjudg'd. pl. 138. cites 


See (X) pl. 28. 40 42. S. C. 


19. A Viſhop Hail have Aid of che Dean and Chapter. 5 E. 2. Aid 
167 ddjudbged. ; f 

20. A Blſhop ſhall vor have Aid ot the King who is Patron, becauſe 
he 1s elective, 38 E. 3. 19. Contra 33 E. 3. Ad del Roy 103. per 

21. 5 Dean of a free Chaple of the King, who has no College or Co- 
ent Scal, ſhall have Aid ot the King if his Ocanry be in Oemand. 
33 E. 3. Alb del Bop, 103. Agreed, 

22. A Dean Why 15 of the Collatioa of the King ſhall have Aid of co. Lin. 
the King, tho' he and the Chapter have a Common Steal, and map 341. b. chat 
charge it, becauit he is not elective, but comes in by Collation, 38 dcn Hen 
L. 3. 19. adhudges. — : 3 Aid 

23. A Dean and Chapter ſhall not have Aid of the Biſhop. Contra 
32 E. 3. Ald 40. adJudged. 

24. A Biſhop who comes in as Vouchee upon his own Warranty, ſhall See (Ny pl. 
habe Atd of the Dean and Chapter. 5 E. 2 Ad 167, adjudged. . 8 C 

25. Jfa Dean of a tree Chapple ot the King, who has not a Covent : 
Seal nor College, has a Church uppropriated to him which ts Demanv- 
ed bya Writ of Right of Advowlon, he ſhall have am of che Ling. 

33 E. z. Atd del Roy 103. by all the Juſtices, preter Tharpe. 
26, Ik the King bg ſeiſed vi tue Polteimons o a Prior Alien in the 
Time 


— — r k — . . —Ä -_ wy 
- 
\ 4 - . ads. < — d — — — 


224 Aid (ot a Common Perſon. | 


lt 


— 


Time ot War, and atter leaſes thein to the ſame Prior during the War. 
rendring Rent, the riot in an Annuicy ſhall have aid of the King. 
tho he be a Prior perpetual, not removeable, and tho the Charter 
or the Loſe be that he ſhall diſcharge all Charges. 20 Ed, z. gm 
adjudged. | 


—_— —-—-- — —  — — —— 


hed" (X) In what Actions it ſhall be granted. 


Aid, pl 73. udgment againſt the Predeceſſor, in which no Aid was granted 
dg the Oetendant ſhall have Atd, becauſe there may be a Releale atter 
pl. -$. ar the to the Patron, but it does not appear whether the firit Judgment 
End cites Was by Nient dedire. * 19 ID, 6. 44. adjudged, f8$HÞ,6. 23. ap: 
19H. 6 44. judged. 24. 


that it was TY . : i i 
4 — rg Succeſſor ſhould have Aid in Scire Facias. f Fitzh. Aid, pl. 63. 64. cites 8. C. 


Br. Aid, pl. 76. cites S. C. 


* Br Aid, 2. [So] ft a Scire Facias to execute a Judgment in a Writ of 
| 24 cies Annuity, in which the Predeceſſor of the Defenvant bad Aid ot che 

ingly "ba: Father of the Patron which now is, the Ocfendant ſhail have Aid, the 

cites 29 E. 3. Judgment being by Nient dedire, becaute perhaps the jIlaintff had af. 

TON. Scice ter releaſed to the 1Iatron. * 41 E. z. 20. 

bam 3 Aid, pl. 112. cites 8 C. that the Aid was granted by Advice of the Court. 


* Pitrh. I. I a Scire Facias to execute an Annuity againſt a Parſon upon a 


* Br. Aid, 3. Contra“ 44 E. 3. 18. adjudged, but it does not appear whether 
pl. 29 cus the Judginetit was by“ Nient dedire, and (0 46 E. 3. 6. vb. adjudged, 


8. Co accord - 
ingly, _—_ his Predeceſſor had had the Aid before. (QQuod nota. Fitzh. Aid de Roy, pl. $7 
cites S. C. 

+ A Man brought Annuity againſt a Parſon, who pray'd Aid of the Patron and Ordinary, and the 
were returned ſummoned, and would not appear, wherefore he confeſs'd the Action, and died, and uf 
rerwards the Recoveror ſued Scire Facias on the Recovery agaiuſt the Succeſſor, who pray'd Aid of 
them again; and held th.t he ſhould have Aid, and yet they were the ſame Perſons thit made Defaulr, 
and would not appear before uh. Aid, pl. 61. cites Prin. 5 H. 6 38. Br. Aid, pl. 52. Citgg 
S C. & S. P. but lays that the {ame Perſon ſhall not have Aid afterwards in Scire Facias on the ſums 


Judgment. 


Fitzh. Aid 4. But if in ſuch Caſe the Defendant alleges a Releaſe between the 
de Roy, pl. Judgment and Scire Factas, Ald ſhall be granted. 46 E. 3. 6. b. 


57. cites 
S. C. but I do not obſerve S. P. 


* Br. Ad. $. [So] In a Scire Factas againſt a Parſon to execute an Annut- 
pl. 99. cices ty upon a Judgment againft a {redeceſſor, in which Aid was 
+ Firzh. Aid granted, and the Patron and Ordinary fecerunt detalram, and the De- 
pl 61. cires tendant acknowledged the Action, this Succeſſor ſhall have Aid, be⸗ 


$ ©, Ccaule it may be releaſed after. * 14, 6.8. +7 Þ, 6. 38. b. 

But it 
was agreed there, that if the ſame Parſon or Tenant for Life who has Aid, and the Patron and Ordinary, 
or he in Reverſion, makes Default, and the Demandant recovers, then the ſame Parſon or Tenaut for 
Lite ſhall not have Aid in Scire Facias upon the ſame Judgment, & concordat Priſor. 34 H. 6. 2. But 
it was not adjudged, Br. Aid, pl. 72. Cites J H. 6. 38. | 


*, 3r. Aid, 6. But in a Scire Facias to execute an Annuity againſt a Parſon, 
8. 49 upon a judgment againit the Predeceſſor, he ſhall have Aid. * 12Þ. 4. 
H. 6. 23, 4 b. 19 0. 6. 2. h. becauſe there may be a Releaſe after. 


according 


3 
— Br. Aid del Roy, pl. 44. cites 8 C. 


Firzh. Aid de Roy, pl. 20. cites 8. C. but S. P. does 
7. [But] 


not appear either in Br. or Fitzh. as to the Relcaſe. 


* 
1 


6 
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; [Bui In a Scire Faciaz to execute a jadgment had againſt the 3r Aid, pl. 
Defendant himſelf in Animutp, the Deken dant ſhali not have Aw. 12 che. 8. C. 


— Firn 
ID. 4- 18. Counterplea 

del Ard, if. 
12 cites & C. that Annuity was brought againſt a Parſon, and alleged Scifin by the Hands of the De- 
fond int, who pray'd Aid. Ir was an{wered by Norton, that the Plaintiff had alleged Seiſin by Deſen- 
dant's Hands, as in Scire Facias on Recovery againſt the Detcndant himſeif Bur per Thirre, This 
Action is to try the Right of the Annuity, which ſhall not be done without making the Ordinary a d 


Patron Party &c. : : | {SEE 
In Scire Facias uon Recovery in Writ of Annuity, the Defendant ſhall have Aid of the Patron and Ordi- 


nary, and yet Eſſoign does not lie for the Patron and Ordinary at the Day of the Summons ad Auxiiian- 
dum, by reaſon of the Statute of W. 2. cap. 45. which ouſts Delays in Scire Facias. Br, Aid, pl. 107. 


cites 39 H. 6. 50. 


9. So ff he had Aid of the Patron and Ordinary. / I), 6. 39. 17 E. 
3. 56. b. Amitted. 

9. [Bur] In a Scire Factas to execute an Annuity againſt a Par⸗ Br. Dean 
ſan, upon a Judgment againſt his Predeceſſor, in which Aid was granted — Cover 
of the Patron and Ordinary, the Oetendant ſhall have ald. (But . c: 
it does not appear whether the firſt Judgment was by Nil dicit, or &s. p. 
raw. becauſe there may be a Releaſe after to the Patron, to which irh. Aid. 
the Parſon is a Stranger. * 8 9. 6. 23 b. 38 E. 3. 25. adjudg'd. 44. cles 


D. 26. pl. 169, Hill. 28 H. 8. S. P. admitted generally, without mentioning the Keafha. 


19. [So] In a Sire Factas againſt a ]Iarſon to execute a judgment“ Per Bad- 


had in a Celtavit againtt a J2revecefſor, the Detendant ſhall have aid, . N 


becauſe there may be a Releaſe atter the Judgment. 10 . 6. $5. gra nabe 
b. avzudged contra. 8 H. 6. 24 33. b. Dubitatur. Aid as well 
ere as upog 


a Recovery in Writ of Annuity, But contra per Paſton, Strange, and Martin; for Annuity cannot be 
,ranted to bind the Succeſſor without the Patron and Ordinary, and there the Succeſſor may falſify the 
La Contra upon a Recovery in Præcipe quod reddat, as here; for Præcipe quod reddat is well 
d ought againſt Tenant for Life, and he ſhall not have Aid i» Scire Facias, but is put to his Writ of 
Error or Artaint ; and a Parſon has a better Eſtate than for Term of Life; for he may join the Miſe, and 
bv his Alienation the Patron cannot enter &c. Qurre of the Aid. Br. Aid, pl. 56. cites 8 H. 6 24.— 
Fr Dean and Chapter &c pl. 8. cites 8 C. & S. P. as to the Præcipe quod reddat, by the beſt Opinion. 
——Firzh. Aide, pl. 63. cites S. C. as to the Ceſſavit. 


11. In a Writ of Annuicy Aid ſhall be granted of the Patron and * Fish. Aid 


Otdinarpv. 40 E. 3. 6. b. f 6D. 4. 5. becaule the Church 1s to ve po Roy, pl. 
cyargcu by the Recovery. 2 0. 6. 8. b. 7 H. 6. + 19. b. 38. b. 39. 8 0 & S. p. 
11 I). 6. 4 9. || 10. b. 20 D. 6. 46. 6 E. ++ 43. 9 ID. 5. 14 8 M. 2. Aud admitted.— _ 
l oy 116 adjudged. 20 E. 3. Annuity 32. 16 E. 3. Annuity 23, + Firzh. 

adjuvged. a 11 

13. Cites 8. C. + Fitzh. Aid, pl. 59. cites 8. C. in Debt for Annuity. Br. Aid, pl. 50. 2 i 
S C. ** Fir:h, Aid, pl. 61. cites S. C,——Br. Aid, pl 72. cites 8. C but ſee pl. 3. ſupra in 
the Notes J Firzh. Aid, pl. 69. cites S. C. Br. Aid, pl. 141. citesS. C. See(U) 
pl. 2. 3 (V) pl. 5. || Br. Aid, pl 142. cites 8. C.——8r. Aid de Roy, pl. 105. cites S. C 
See (V) pl. 7. S. C. ++ Fitzh. Aid, pl. 87. cites Mich. 6 K 4. 3. S. P. and ſeems to be 8. C in- 
tended by Roll, but miſprinted. 


12. So Ald ſhall be granted, altho' Seiſin be alleged by the Hands * Br. Aid, pl. 
of 0 3 1 [and] rho? the Action be brought of his own 80 Cites 
dubſtraction. * 12 I), 4. 18. 13 B. 2. Aid 125. adjudged. 16 E. 3. pijrcy, Cov 
ald 132. adjudged, * erpl = 

1 


b id, pl. 17. 
cites 8. A See pl. 4. ſupra in the Notes N 


M m m 13. In 
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+ Firth, Aid, 13. In Debt tor the Arrearages of an Annuity, dy an Execute 
pl 2 cites agaiult a Parſon, he ſhall have Ad. 1D. 0.6. f 2 0. 6. 8. adjudgy 


Br. Aid, pl. f 7 0. 6. 19. b. 
105. cites | | ] 
S. C. that he was Executor of a Prebendary, and had Aid of the Patron and Ordinary, 

+ S. P. For cho* this Action be but a Perſonal Action, yet becauſe the Plaintitf counted upon An. 
nuity by Preſcription, which Title here may be tried, therefore it goes. to the Right. Br, Aid pl 
Cites S. C.-——+ Fitzh. Aid, pl 59. cites S. C. Br. Aid, pl. 79. Cites S. C. PD 


Firzh Aid, 14. But in Oedt for the Arrearages of an Annuity againſt a Þar: 
2 ſon, brought by an Executor upon the Grant ot an Annuity by the De. 


he Diver. lendant tor the Lite ot the Teſtator, he ſhall not have Atd, becau 
ſiry . does not charge the Church. 2 D. 6. 8. U. | ; | le this 
h1 d 

is Geer Plea, does not appear there. 


= * 15. In a Scire Factas to execute a Fine of the Manor of E. againſt 
pl. 1. &© J. O. who is Matter ot the Ig ot the ſaid E. (0 that this is to 
defeat his Name, he ſhall have Aid of the Patron and Ordinary. 2 


+ And the 16 En Debr againſt a Parſon far a Pain, for Non-payment of an An- 


Execuror nuity, he ſhall have Aid of the Patron and Ordinary; for the Churc 

Ns hail be * charged by this, + 7 Þ. 6. 19. b. adjudged. 4 E. z. 70 0 
N 6. 6. 9 . 6 56. 

Or the Fre- 


deceſſor ſhall nor be thereof charged. Br. Aid, pl. o cites S. C Fitzh. Aid, pl. 59. cites 8. ( 
and the Church ſhall be charged with the Nomine Pænæ as well as with the Annuity. 


Br. Aid, pl. 17 Jt a Scire Facias to execute a Judgment in an Annuity, ff in the 
99. cites firſt Action the Parſon had Aid granted of the Patron and Ordi- 
5 ——— nary, and they would nor join, and then the Parſon “ acknowleged the 
vl. 1. Kc. Action, this Succeſſor ſhall have Aid, 14 D. 6. 8. 

* See pl. 3 in the Notes. | | 


Br. Aid, pl. 18. The ſame Law in ſuch Cale, it the Judgment had been given 

29,0 upon the Delault ot the Parſon. 14 D. 6. 8. 

Br. Ai 4 19. So it the Parſon in ſuch Cale had traverſed the Title of the Ac- 
l. 99. cires tlon, and this had been tound againit him, the Succeflor (ſhould have 
.C. ac- Ald in this Scire Factas, becauſe there may be a Releaſe atter. 38 

cordingly. S. 3. 18. b. adjudged. Contra 14 Þ, 6. 8. Curia. 

* Br. Aid, 20. Tf in a Brit of an Annuity the Parſon hath not any Aid of the 

pl. 99. cites Patron and Ordinary, but he traverſes the Title of the Plaintiff, and 

- 8 moore: this is tound againſt him, [yet] in a Scire Facias againtt the Succeflor, 

+2 ir he ſhall have Aid, becauſe there may be a Releaſe after. Contra. 

is where * 14 ID, 6. 8. Curia. 


he renders 
in Court, or makes Default. 


21: The fame Law tho' the Patron and Ordinary join in Aid, in 
the Udi of Annuity, becauſe there may be a Releale after. Contra 
I + 0. 8. ld. | | 

ay So if in an Annuity Afd be granted of the King, and aſter ſeve- 
ral Procedendo's granted the Plaintiff recovers, pet ttt a Scire Facias 
againſt the Succeſſor, he ſhall have Aid again of the King, becauſe 
there may be a Releaſe after. 17 E. 3. 56. b. adjudged. 
* Br. Aid, 23. In a Morcdanceltor agaiaſt a Parſon, he ſhall have Aid of the 


pl 108. cires Patton and Ordinary. 8 All. 36. 


Firzh. Aid, pl. 157. Cites S. C | 40 Jn 


* ̃ — — 
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24. In a P'rædipe quod reddat againſt a Parſon tor che Glebe Land, F * Aid, 
je ſhall have Atd of the Patrou and Ordinary, becauſe he hath not i G dur 
the meer Right, and the Patron and Drdimary will receive Preju- o? _. 
dice thereby. 3 E. 2 Ad 164. adjudged. Contra * 8 P. 6. 24 b. 6. Aid, 


I. 76. cites 
c. —— Br. Dean and Chapter, pl. 8. cites S. C but not exactly 5. P. See pl. 27. in the Notes. 


. So he ſhall have Aid in a Formedon againſt him for the Land Fir-b Aid, 
which he hath as Parſon. * 17 E. 3. 58. b. adjudged. 18 E. 3. 8337 
4.80 he ſhall have Aid in a Writ of Entry for Rent. 21 E. 3. $5. Fitch. Aid, 
w aojudged 9 — 
Ibid. pl. 182. cites 8. C. Writ of Entry in Nature of Aſſiſe againſt the Parſon of N. who ſaid that the 


Land is Parcel of his Glebe, and pray'd Aid of the Patron and Ordinary, and was ouſted by Award; 


tor he ſhall not have Aid in this Action, becauſe he is ſuppoſed in of hit own Wrong, and therefore ſhall 
have Aid of none unleſs he be named in the Writ, Br. Aid, pl. 59 cites 9 H. 


17. | 
Entry in the Poſt againſt the Parſon of D. who pray'd Aid of the Patron and Ordinary, and ſaid that 
this 15 Fer of his Glebe; Quzie; for there was no more ſaid of it. Br. Aid, pl. 93. cites 4 
. 


2). So he ſhall have Aid in a Ceſfavit. 21 E. 3. 55. b. t 22 E. *Firzh. Aid, 


pl. 55. cites 
3. 3. S. C. and 
Ibid. pl. 182 cites S. C. — See (A) pl. 8. S. C. Infra pl. 37. S. C. + Firzh. Aid, pl. 3. 


tes 8 C. ; Fs 
: In Scire Facias brought by one as Heir upon a Recovery in Ceſſavir againſt a Parſon, the Defendant 


who was the Succeſſor, pleaded that he found the Church ſeiſed of this Land, and that it was Parcel 
of the Glehe, and ſo had been Time out of Mind, and pray'd Aid of the Patron and Ordinary, and it 
was granted. Fith. Aid, pl. 63. cites Hill. 8 H. 6. 24. ——Br Aid, pl. 76. cites S. C. accordingly. 
hr. Dean ard Chapter, pl. 8. cites 8S C—See (Q) pl. 10. S. C. 


28. In an Action againſt a Biſhop for Land, or other Freehold, he N 5 
ſhall nor have Aid of che Prior and Chapter. 18 E. 3. 7. b, {enemas 


— —— — 


See Infra pl. 40 42. 8. C (U) pl. 18. S. C. 


29 [But] Vide 5 E. 2. Aid 167. The Biſhop had Aid of the Dean 


2 / 


and Chapter in d Præcipe quod reddat. | 5 

30 In a Scire Facias t0 have Execution of a Fine againſt a Preben- 
c.ry ot certain Land. the Pretendary ſhall have aid of the Patron 
aid Ordinary. 20 E. 3. Att 30. ene 

31. do Ald lieg tho' his Name of Prebendary is to be defeated by 
this Writ. 20 E, 3. At wa” | | 

32. In a juris Utrum the Parſon ſhalt have Afd of the Patron and 
£1Vinary, brcauſe he may loſe the Land for ever in this Writ. Con- 
tra 9 D. 5. 14. per June. RAN x 2 

33. In a Writ ot Right brought againſt a Parfom, he (hall have Aid But it was 
of the Patron and Ordinary, tho? he tound not the Church ſeiſed, if — that he 
be clauins it in the Right of the Church, and had recover'd it betore jg nm 
in a Juris Urrum. 3 E. 2. Atd 164. adjudged. Writ of 


: : ; Right of 
Advowſon ſhall not have Aid of the Patron and Ordinary if he be impleaded. Thel. Dig 19. lib. 1. 


cap. 22. S. 9. cites Paſch. 5 E. 3. fol. 189. 


34. In an Action of Treſpaſs for cutting his Trees, ff the Defendant 
ſays that he is Parſon, and that the Place where gc. is Parcel of the 
Glebe of his ReQtory, upon which they are at Jſſue, the Defendant 
tall have Aid of the Patron and Drdinary, becauſe he himſelf is 
Tenant of the Freehold. 12 K. 2. Aid 124. 
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c In a Celfavit againſt a Parſon ot his own Ceſſer, tf the ; 
Fol. 179. fes, that he holds the Land as the Demandant has acknowleds 


[ ſ9:!1 nat have Aid of the Patron and Ordinary. 17 E. 2. Aid 1. 
adjubged. . 


36. In a Replevin by a Parſon, if the Defendant avows upon the 
Plaintiff for Service Arrear, he ſhail have Aid of the Patron and x. 
dinary. Contra 17 E. 2 Ald 170. per Devon. | 
Fitzh. Aid, 424», In a Ceftfavir againſt a Vicar, if he tound his Church ſeiſed he 
pl. 45- cires ſhail have Aid of the Patron and Ordinary. 21 E. 3. 55. b. per 
ibid. pl. 182. Dili (aid tu Have been adzudged. "1 


cites 8 C. 
See (A) pl. 8. S. C. ſupra pl. 27. S. C. 


Br. Aid, pl. 38. If a Writ of Annuity be brought againſt a Parſon upon a Grant 
5. cites 8. C. by the Parſon himſelt without the Confirmation of the Patron and Or. 


r Cur, 


Fr — dinary, he hail not have Aid, becauſe he himſelf is Party 
5 Pm £0 Grant, and thts ſhall noc charge the Church. 2 . 6. 2 Y to the 
5 


Fitzh. Aid, 39. Bur he ſhall have Aid. if the Gr ant was conſirmed by the Ba 

pl. 52.cires tron and Ordinary, becaule he yimielf is Party to the Grant, any 

upon the Well knows this is the Cauſe of the Charge, becauſe this will 

Pliniffs charge the Church. 2 H. 6. 12. adjudged, | 
ewing the 

Deed of the Parſ Defendant, and of the P d Ordi charge him, Ai 

bias — Sanding that Merit wie Party.. Br. Aid, bl n I 


Fitzh. Aid, pl. 40. So d Biſhop ſhall Have Aid in Annuity upon his own Grant, which 
50 is confirmed by the Prior and Chapter, altho' he himſelf be Sove: 
See pl. 28.44 reign of the Priory and Chapter, for this will charge the Bithop- 
s.C. 


and Tick, Contra 18 E. 3. 7.Þ, 
ſee(U)pl.18. | 


Br. Aid, pl. 41. In Annuity againſt a Parſon upon the Grant of his Predeceſſor, 
16 0m he ſhall have Aid, altho' a Deed of Confirmation of the Patron and 


Firzh. Aid, Ordinary be ſhe wn, for the Parſon does not know whether it be thei 
pl Jos. cites Deed. 40 E. 3. 3. b. adjudged. | 


Firzh.Aid, = 42. So in an Annuity againſt a Biſhop upon a Grant of the {rede 
1 or, with the Confirmation of the Prior and Chapter, he ſhall habe 
(V) p1. 38. Ald of the Prior and Chapter, tho he himlelf ve Sovereign of the 


and ſupra pl. Priory and Chapter. 18 E. 3. J. b. adzudged. 
28. 40. S. COC. 


43. Note for Law in an Indicavit, that if a Vicar be impleaded of a 
Thing touching his Vicarage, he ſhall have Aid ot the Parſon ; Quod Nota. 
Br. Aid, pl. 143, cites 31 H. 6. J. 

10 lies in Writ of Entry in Nature Aſiſe, tho? it lies not in 
Ae Br. Aid, pl. 123. cites 4 E. 4. 14. admitted. 


.* + (8g Spi- 
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Spiritual Corporations, Of whom they ſhall have 
0: IE Aid. Of the King. [Or others. | 


Action againſt an Abbot of the Foundation of the King, Fitzh. Coun- 
J * will charge the Abby, he ſhall have Atd of the King. 6 terple del 


Aid, pl. 13. 
I). 4. 5. b. 


Cites S. C. — 
But in an Annuity againſt an Abbot as parſon appropriate of a Are Coun- 
Church, he ſhall not have Aid of the King. 6 . 4. 5. b. ad- ri 4 oY 


cites S. C. 

) unged. | . ; accordingly; 

{an ſhall not have Aid but of thing in Demand, or of the thing out of which the thing 
8 5 NENT — Annuity is not iſſuing out of the Abbey. — And Hankford ſaid that there is a great 
hs 9 5 where he holds In Proprios Uſus, and where not; for when he holds In Proprios Uſus, it 
1 550 1 of the Abbey, in which Caſe it the Abbey be recover'd &c. the Patronage of the Abbey is 
ob res dut not ſo in the other Caſe. And Thirn bid them to take Aid of the Patron and 
Ordinary without the King, &c. 11 H. 4. 6. a. pl. 27. 


z. In an Annuity againſt a Parſon, if the Biſhop be Patron and Or- Br. Aid, pl. 


ginary, and the Temporalcies ſeiſed by the King tor Cauſe, he ſall by, ons. 


have Aid of the Biihop and King. 40 E. 3. 3. b. Firzh. Aid, 
pl 109. cites 
DR as avainfe Maſter of an Heſbital, who ſaid that the Hoſpital is of the Preſentation of 

y * 7 60 the 3 5 2 into the King's Hands, the Hoſpital voided, and the 
- e are it to the Defendant for Life by Patent, which is here, and prayed Aid of the King by reaſon 
Abe Temporalties yer in the King's Hands. Br. Aid, pl. 28. cites 44 E. 3. 11. Per Belk. he may 
-olead, and he impleaded, and ſhall have Writ of Right of his Poſſeſſion But per Cur. he ſhall nor 
5 Writ of Right, but Juris Utrum as a Parſon; Per Thorp, if he has Co lege and Common Seal, 
he ſhall not have Aid no more than an Abbot or Dean; Quod Nota. Br. Aid del Roy, pl. 15. cites 


8. C. 


4. So if the Temporalties are in the King by Vacancy of a Biſhop- Br. Aid del 


R 477% 
rick. 4 . 6. 10. b. f n 
1. and ſeems to be the Caſe intended. 


5. So ik the Temporalties are in the King by Vacancy of a Biſhop- Br. Aid, 
rick which is Patron to a Prebend ox Marſonage, if the Prebendary $448 Cites 
ſued during the Vacancy, he ſhall have Aid of the King. 110. 6. Fin. Aid, 
9. 19 E. 3. Ald del Roy, 5. adjudged. |. 69. Cites 


5, 0 
In Treſpaſs the Defendant juſtified for Common in a waſte Soil, and becauſe it belonged to the Biſhop of N. 
and the Temperalties are ſeiſed into the King's Hands, pending the Writ, therefore the Defendant ſhall 
have Aid of the King before Iſſue joined, as he ſhould have where the King is Party; Quod Nota. 
Br. Aid del Roy, pl. 108. cites R. 3. 13. 


6. But if a Biſhoprick be full of a Biſhop: at the Time of Suit, he Br. Aid, 
hall not have Aid of the King ; for there the Biſhop with his Chap- f 4. ary 
ter may charge the Church without the King. 11 Þ. 6. 9. | Aid, pl. 69. | 

| oh a 14'S tes S. C. 

7. So if the Patron be in Ward to the King, the Parſon ſhalt have Br. Aid, p!. 
Aid ok the Patron and King, 11 Þ. 6. 2 8 


a | S. C. and S. P. 
and that he ſhall have ir of the Ordinary alſo. Br. Aid del Roy, pl. 105. cites S8. C. 


N nn $8. In 
. . w"." 


8 
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Br. Aid 8. In an Aſſiſe againſt the Preſenree ot the King ol Parcel] ol tis 
de Roy, Pl. Glebe, the Parſon ſhall have Aid of the King, tho' the King had 
S Cs the {Pretentation but hac vice, 43 All. 13 adjudged. Que. 
Brooke ſays 


that hence it ſcems that the Parſon of a Church has not properly the Fee Simple as Biſhop &c. have 
Br. Dean &. pl 19. cites 8. TW. — Fitzh. Aid de Roy, pl. 95. cites 8. C. | 


SALD, yg, The Dean of a Free Chappel of the Done the Collation of the 
NS. King, ſhall have Aid of the King. 33 E. 3. Aid del Roy 03. 


Fitzh. Aid, 10. 2 Parſon appropriate (hall have Aid of himſelf and ok the Ordi. 


pl. 7. cites 


SC _ nary. 25 E. 3. 39. adjudged, 


4 Fogg 14 of 11, A Parſon fhall not Have Atd of himſelf being Patron. 7 H, 


pl. 10. cites 6, 41. 
8. 5 
Br. Counter- 12, But he ſhall habe Aid of himſelf and another, being Joint-Pa— 


ple de Al ; 
M 16. » trons. 7 . 6. 41. 
cites S. C. 


* Br. Aid, 13. De ſhall have Aid of the Patron, tho? he be Plaintiff in the gc: 
* 33 tion. * Þ. 6. 11. 18 E. 3. 23. adjudged. || 22 E. 3. 3. 34 E. 3. 
ingly _—— Ald del Boy 51. adzudgeg. 8 K. 2. did del Roy 116. adjudged. 
Firch. Aid, 26 E. 3. Aundity 32. adhudged. 

Cltes 
5 bt See () pl. 9. S. C. J Firzh. Aid, pl. 141. cites 18 E. 3. 27. S. C. || Firzh. 
Aid, pl. 3. cites 8. C. ce X) pl 27. 8. C. See (Q) pl. 10. S. C. 


Br. Aid, 14. Aid (hail be granted of all choſe who have Power to charge the 
p14 Church. 111), 6 9. 


$ C&S P. 
admitted. Firzh. Aid, pl. 69 cites S. C. 
In Annuity againſt a Chantor of Exeter, Parſon of B. upon Compoſition made between the Prede- 
ceſſor of the Plaintiff and the Predeceſſor of the Defendant, by which the Defendant's Predeceſſor 
ranted the Annuity to the Plaintiff's Predeceſſor, and his Succeſſor, for Tithes which was confirmed 
by the Patron and Ordinary; the Defendant ſaid that the Biſhop of Exeter is Patron of the Benefice 
charg'd, and that his Temporaltics are ſeiſed into the King's Hands, and prayed Aid of the King, and 
of the Biſhop as Patron and Ordinary, and of the Dean and Chapter, becauſe this Parſonage belongs to 
the Chantor as one of the Chapter, and had it de omnibus ; Quod Nota. Br, Aid, pl. 18. cites 40 


E. 3. 3. 


15. As ik a Prebend, of which the Biſhop is Patron and Ordinary, be 


2 3 to have Aid, he ſhall have Aid ot che Biſhop, and the Dean and Chap- 


Patron, and ter, Becauſe without all theſe the Church cannot be charged. 11 h. 
Dean and ©. 9. ANJUDACD. t 25 E. 3. $4. adjuoged, al tho' this be ot the ſeveral 
Chapter are Poſſeſſions ot rhe Bithop. In 33 E. 3. Atd del Roy 103. It is (atd that 
Br. ST. he ſhall have Aid ot the Dean and Chapter, withour mentioning the Bi- 
141 cir and this is (ad per Fitf. 

S. C. 
Fitzh. Aid, pl. 69. cites S. C. + Firzh. Aid, pl. 10. cites S. C. 


D 25 b. pl. 16. In an Annuity againſt a Parſon, he ſhall have Aid of both Pa. 
_—_ 6 p trons, being Coparceners. 


admitted. ——5. P. per Cur. Obiter Noy 11. and cited D. 26. 


Noy. 11S.G. 17. So if the King and common Parſon are Coparceners of an Ad- 


and 8 F. yowſon, tho the King ſhall have all the Preſentations alone, pet the 
agreed a Parſon ſhall have Aid ot boch. Trin. 3 Jac. B. R. in Harris's Caſe, 
per Cur. per Popham. 


18. In 


"32 5 [of a Common Perſon. | 231 ; 


9. In an Annuity againſt an Iacumbent, tif he ſays that A. and B. Br. Aid, 


ere ſelſed of the Manor of D. to which this Church was appendant, pl. 88. Cites 


ad an Accord was made between them to preſent by Turns, and A. Mali cab 


preſented him, Yet he ſhall have Aid ot both Patrons. 22 Hen. 6. 47. Aid of them, 


and of the 
Ordinary, ſurmiſing that he found the Church diſcharged ; By the beſt Opinion. —Fitzh, Aid, pl. 6. 


cites 9. 


19. So ff one Coparcener preſents by Turn, the Incumbent ſhall have 5 0 and nor 
Aid of all the Coparceners. 22 Þ, 6. 47. Curta. of him only 


who preſent. 
ed him. But Poole denied it, and after nothing of the Matter was enter'd, therefore quere. Br. Aid, 


pl. 88. cites 8. C. Fitzh. Aid, pl. 76. cites S. C. & S. P. and ſays it was affirm'd in a manner by all 
the Juſtices. 


20. In an Annuity againſt a Parſon Appropriate, he ſhall have Aid of 
himſelf as Patron. 8 IR, 2. Annuity 53. adjudged. 


(Z.) Of the Ordinary. | And of the King or Patron 


together. | 


1. DE Parſon in an Annuity ſhall have Atd of the Guardian of Br. Aid, pl. 
the Spiritualties of the Biſhoprick, the See being vacant. 3: ; 4 Cites 

D. 6. 10. adjudged. Fitzh. Aid, 

pl. 79. cites S. C 


2. Ik the Parſon be to have Aid of the King as Patron, and of Noy 1 
the Ordinary, he ſhall nor upon Prayer have did ot che King vole 8 & 


| e EC 28 P. ac- 
without the Ordinary, without praying in Att of both together; k cordingly 


otherways the laintiff may be delayd again after, which is not agreed, for 


reaionable, Tr. 3 Jac. B. G. Harris's Cale, Per Curtam, 8 
| rence if a common Perſon had been Patron. l 


» 
6 


(A. a) In what Actions they ſhall have Aid. Aid by r. 
Oparceners. | el WON 


. 12 a Scire Facias upon a Eine, the Tenant ſhall have Aid of her 
1 Ceparcener, tho' this Aid be in Lieu of a Boucher. 16 E. 3. 
Aid 130. adjudged. 33 E. z. Aid del Roy 109. adjudged, 
2. In a Writ of Meſoe againft a Coparcener, ro whom the Services 
were allotted in Purparty, in Allowance of other Land, the ſhall have 
ald ok her Coparcener. 3 E. 2. Aid 163. adjudged. 
3. In a Writ of Admeaſurement of Paſture againſt a Coparcener, 
(as is intended as it ſeems) the ſhall have Aid of the other Coparce- 
ners. 32 E. 2. Atd 178. adjudged. 
4 In a Cui in Vita one Coparcener ſhall have Aid of the other. 30 Pirzh. aia, 
C. 1. Itinere Cornubiæ 179. adjudged, | pl. 179. S. P 


cites 30 E. 


1. It. Cornub. and ſeems to be S. C. only that the Word (Aid) is omitted. 


5. In 


9 
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* 9 Rep. 28 5. Ina Quo W arranto againſt one Coparcener for holding 6 9 
> cites ak ſance dt {leas, the ſhall have Aid of the other Coparcener. _— "204 
2: Mins. A 55 b. adzudged. Co. 9. Ab. Str, Mar. 28. b. - E. 3. B. B. Not. 
mer's Caſe, 128. adjudged in a Writ of Error. 5 


and there ; 
are not ſo many Fol. as 55. of that Year in the Year-book. 


6. In a Formedon of a Rent againſt one Coparcener, after parti. 


tion, ſhe ſhall have Aid of the other Coparcener, tho the Ke 
only m Demand. K. 2. Ald del Roy 116. adjudged, vent de 


* 


n. It rwo Coparceners make Partition, and after wards in Præcipe quod 
reddat againit the one, the prays Aid of the other, who is returned 
warn'd, and makes Default, yet the other who prays in Aid ſhall de. 
raign the firſt Warranty as well as it her Companion had come, and the 
other ſhall have Pro Rara againſt her, and ſhe who made Default ſhall 
not fallity the Recovery. Br. Garranries, pl. 55. cites 4H. J. 2. Per 
Keble. 


(B. a) J/at Coparceners [or Alienee of one | ſhall have 
Aid. In reſpect of the late. 


Br. Counter- I. HERE a partition ts made without Title of Coparcenary, 
plea de Aid, tho' vy this they are Coparceners by Eſtoppel between them- 
2 cites ſelves, yet they ſhall not have Ad the one of the other; for they ſhall 
Vir Conn. ot Delay the Oemandant, who is a Stranger thereto by this. 1 


terple del + . 60. b. | 
Aid, pl. 15. cites S. C. 


Fitzh. Aid, 2. As ff two intrude after the Death of their Father, who was but 


Fl. 136. Tenant for Life, and make Partition, they ſhall not have Aid 
es 7 * 
13 3 8.6 of the other, becauſe they have no Right. 17 E. 3. 47. ac 


Fitrh. Aid, 3. So if Baron and Feme are ſeiſed to them and the Heirs of the 

pl. 136. cites Feme, {0 that the Baron hath but tor Lite, the Baron dies, and his 

S.C. Daughters enter and make Partition, und after the Wife dies without 
laying Claim to the Eſtate, yet they ſhall not have Atd the one of the 
other, becauſe no Right is to them deſcended. Contra 17 E. 3. 46. 
b. adjudged, for the not laying Claim. 

Br. Aid, pl. 4. If two Diſſeiſors make Partition, and die, the Heir of one ſhall 


x not have Aid of the Heir of the other, 11 Hen, 4. 60. b. 


S. P. does not clearly appear. —Fitzh. Counterple del Aide, pl. 15. cites S. C. 


Eienk. | 5. So ik two recover by Action Anceſtrel, without Title, the one. 
Ad, f. thall not have Aid of the other after Partition, tho between them: 
15. Cites lelves they are Coparceners by Eſtoppel. 11 ID. 4. 61. 


S. C. — 
Br. Aid, pl. 48. cites S. C. 


* Fitzh. 6. But if two Coparceners have a Title Anceſtrel, and enter where 

r their Entry is not lawtul, and make Partition, yet they ſhall have Aid 
3 * 81. 

15. Cites one of the other. II I). 4. 60, b. 7 17 Edw. 3, 46. b. 


8. C.— 
+ Firzh. Aid, pl. 136. cites S. C. 


7. AS 
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„ As 17 they enter upon a Deſcent, and make Partition, Ald lies, i'r) Ain, 


having a Right anceſtrel by Deſcent. 17 Edw. 3. 46. b. 39 Edm. wha Cites 


— 


— 
— 


1 9 In an Ad terminum qui præteriit, ff the Writ ſuppoſes them Te- 
nants by their Anceſtor, tho the Anceſtor had but tor Lite, and his 
nushters entered und made Partition, pet they ſhall have did the 
one vr the other. «7 Edw. 3. 47. b. | 

9. Jt Tenant in Tail leaſes tor Lite, and after aliens the Reverſon to Sor mh 
anucher by Fine, and dies, and his Daughters enter after the Death ot Ry 
the Leſſee as Coparceners, and make Partition, in a Scire Facias to hr. Aid, 
execute the Fine (tho this be to defeat the Cauſe of their Prayer, 60 che, 
and their Entry is not law ful, but becauſe they have a Right Ancel- J een. 


ire.) £52p ſhall have aud the one of the other. Contra 21 Edw. 0 5 C. 


3 . i 

; 4 So] ik Tenant in Tall leaſes for Life, and aliens the Rever- Br. Aid, pl. 
ſian % Fine, aug Ties, and his Oaughters enters after the Ocath 8. _ _ 
of che Leifce as Cagacceners, aud the one takes Husband, and has Pi-zh. Aid 
Ine, and dies, än] dckec the other dies, and à Scire Facias to execute pl. 21. Ciics 
(ho bine is brought agulnt the Tenant by the Curteſy, and the other 8. C. 
Conmeener, the CINTTENcer all have Aid of the Dir, becauſe they 

are in by Delcent, tho the Katry of their Anceſtor was not lawtul, 21 

Edw. 3. 15. ; 

11. {7 two enter as Coparceners, having no ancient Right, and Br. Aid, pl. 
die ſeiſed, their Deir hall have dud one of tye other, becauſe they are cles 
ta by Deſcent. 21 Ed. 3. 15. will prove thts, Fitrh. Aid 
12. Ik two Coparceners make Partition, and a Seigniory is allot- pl. 21. cices 
ted to one, and after the Tenancy eſcheats ro ner, ſhe Gail have Aid S. C. 
after of her Sister, for this Tenancy comes in lieu ot che Seigniory. 

16 E. 3. Age 46. per Thorpe. 

13. It is no good Counterplea of Aid, that the Anceſtor by whom 
they claim did nor die ſeiſed, for i he had a Right, tha" he did not 
vic ſeiſed, yet Aid lies. Contra 29 E. 3. 6. b. but Quere, 

14. In à Cui in Vita, f 4 Sons, Coparceners in Gavelkind, are See (E a) 
vouched upon the Warranty ot their Anceſtor, und 3 of them make das 
Netaulr atrer Detaulr, by Which Seiſin of the Land is awarded tor three 
Parts, and the 4th. enters into Warranty, he ſhall not have Aid of 
the other 3, becauſe the Land in Demand never deſcended to them 
irom their Anceſtor, ann the Charge is now equal, and the others 
have loſt their Part, and if he ſhould have Aid of them, he ſhould 
recover alla pro Rata agatnit them for his Part, and fo he ſhould 
not lole fo much as the reff. 19 Edw. 2. Aid 172. adjudged. 

15. No Copatcener ſhall have Aid unleſs there has been a Partition Firzh. Al. 
between them. 19 Hen. 6. 78. b. 17 ED, 3. 47. 2 cites 


— — 


See (E. a) pl. 2. 8. C. 


16. But after Partition one Copatcener ſhall have Atd of the other, * Br. Aid, 


* 20 en. 6. 2. + 17 E. 3. 4). 1 
Fitrh. Voucher, pl. 35. cites S. C. I Fitzh. Aid, pl. 136. cites Mich. 17 E. 3. S. C. 


17. Coparceners in Gavelkind ſhall have Aid one of the other, * Surthey 


* had he 
11 Hen. 4. 22. b. +17 Edw. 3. 12. b. | Aid in this 
ae 2 Aid, pl. 46. cites S. C. Fitzh. Counterple del Aid, pl. 14. 7 Firzh. Aid, pl. 134. 

es S. C. 
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Br. Aid, pl. 8. Tf there are two C oparceners, and one releal's to the other 
1 who 15 alter impleaded, (he ſhall vouch her Siſter who releaſed ; for 
youched he this Acceptance of the Releaſe daes not deſtroy the {9:toity of Ca 
Siſter by pCcenmaryp. 21 E. 3. 27. | 
this Releaſe 
of the one Moietv, and prayed Aid of her for the other Moiety, becauſe this counteryails a Partiti 
in Law, and fo is the Opinion of the Court there. — See (C. a) pl. 2. S. C. — (E. a) pl. 6. S. C. tion 


S. P.and - 19. Ik there be Tenant in Tail, the Reverſion expectant to her and 

Rt hs ber Sitter in Coparcenary, and ſhe is tmpleaden, ſhe thail not have gin 

tuo cannot Of her Coparcener, becauſe the cannot recover pro Rata, nor 

pin in von. o over tor this Land, vecauie (he ts nor ſeiſed ot the Tail in Co. 
oucher, PAare-vnirFy. 2 . 6. 16. adjudged. | 


for the one 
is a Stranger to the Eſt ite, and therefore per Cur. he ſhall not have the Aid; by which he vouched 


himlelf and the other as Heirs of the IDcnor, by reaſon of the Reverſton to them deſcended. Br. Air 
0 " 


pl. 6. cies S. C. Fitzh Aid, pl. 5. cites S. C.—— Co. Litt. 174. b. S. P. and cires S. C8. 
(D. a) pl. 1. S. C. 1 
* Fitzh. 20 Ik Coparceners make Partition, and one aliens, the Aliens 


2 ſhall not have td of the others. 11 Den, 4. 23. It leems 132 
14. cites 11 Edw. 1. 178. intended the Heir of the Coparcener who mane the 
H. 4 22 Partition, tha ye pleads ye has the E:tate of one of the Coparce- 
8. C. ners. 

Br. Counter- 

le de Aid, pl. 24. cites S. C. Zr. Aid, pl. 46. cites S. C. t Firzh. Aid, pl. 178. cites 
Paſch. 22 E. 1. and ſeems to be the Cate intended by Roll. ga 


* Br. Aid, 21. So it alter Alienation ſhe purchaſes, ſhe herſelf ſhall not have ald 
8 ol the other, becaule ſhe comes in by the Alienee, and not in Privity 
they were Of the Coparcenary. 1 Den. 4. 22. b. adjudged, Contra 18 E. 
adjourned to 3. 65. 

another . : 

Term, at which Day it was awarded that ſhe ſhould anſwer without the Aid, becauſe ſhe is in et 
other Eſtate, and cannot have the Voucher or Warranty paramount, becauſe ſhe is not in as Heir: nor 
can ſhe recover pro Rata, becauſe ſhe is now Purchaſor, and ſo holds not in Coparcenary.—— Pitzh. 
Counterple del Aid, pl. 14. cites S. C. Br. Counterple del Aid, pl. 24 cites S. C The Co- 


arcenary between them is derermin'd ; for now ſhe is in of other Eſtate. Br. Coparcene L e 
& C. 8 Rep. 75. b. cites S8. C. accordingly, | P rs, pl. 5. cites 


RAL) 22. But after an Alienation, if the Coparcener comes to the Land 
Fol. 183. again in Privity of che firſt Eſtate, ſhe thall have Aid. 11 Hen. 4. 


Firzh. Coun- 22 b. i : : 
terple del Aid, pl. 14. Cites 8. C. B. Aid, pl. 46. cites S. C. 


S. P. and 23, As if her Alienee with Warranty vouch her, and the enters into 
yer in ſuch Warranty, ſhe ſhall have did of the other, becauſe now ſhe comes in 
4.22. one "Tn ]rtvity of the firſt Eſtate. 11 Den. 4. 23. f 43 Edw. 3. 23. 
Coparcener 18 Ed. 3. 4 3. 31. admitted. 

no made a 

Feoffment after Purparty and retook Eſtate in Fee, was ouſted of the Aid; Quod nota.——— Br. Aid, 
pl. 27. cites S. C. Br. Counterple de Aid, pl 5. cites 8. C. bur cites 11 H. 4 22. Contra, there- 
fore Brooke ſays, Quære it there be not a Diverſity between the Feoffee bimſelf, and the Son of the Feof- 
fee. + Br. Aid, pl. 46. cites S. C. + This (3) ſeems too much. , 

If the Feoffee of the Coparcener be impleaded and vouches the Feoffor, ſhe may have Aid of her 
Coparcener to dereign the Warranty Paramount, but never to recover Pro Rata againſt her by Force 
of the Warranty in Law upon the Partition, Co. Litt. 174. a.— Hob. 21. Hobart Ch: J. ſaid that ſhe 
may dereign the Warranty Paramount, as if ſhe were in Poſſeſſion, and cites 43 E. 3. 23.-——And Ibid. 


26. Hobart Ch. J. ſaid ſhe may pray in Aid of her Fellow, and either have Pro Rata upon the Los, or 
vouch over with him upon the Warranty Paramount. 


24. 80 
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24. So If one Coparcener aliens with Warranty, and cakes back Firzh. Coun- 
tor Lite, and being impleaded prays in Aid of the Altenee, and he * Fr 
\ouches her, avd the enters into Marranty, the ſhall Have Aid of the 1 8 C 
others. 11 Peil. 4 23. b 

25. Ik barcition de made between 3 Coparceners in Chancery, and 8, Aid. 
artet ove COparcener in a Writ of Error reverſes che Partition tor In- RIF Cites 
equality, and hath toe Manor ot D. aſfign'd to her for Equality, and ©. We 
dies, and her Heir aliens the ſaid Manor, and after another ot the ſaid "x "BY 
C parceners brings a Writ of Error upon the laſt ſudgment againſt the moe, 4-4 
H-jr and Tertenant, the Deir, tho” he hath nothing. in the Manor, ſhall ce yo, 
12:27 Aid of the 3d Coparcener, who is not named; for he is wade 0, 
Privy by the Writ. 42 All. 22. adjudged, 


was awarded 


: to anſwer 
alone. Br. Error, pl. 131. cites 8 C. Fitrh. Aſſiſe, pl. 349 cites S. C. 


hs, a i 


26. Tf there be two Coparceners of Land intail'd, and they make 
P.cidtion, AND acter one leates her Part for the Lite ot the Lettce with 
V% arranty., and TO Lellee being impleaded vouches her, and the enters 
1079 Warranty, lge (hall Have aid of her Sitter ; tor now the comes 
mem Privity ot the tirtt Eitate. 14 CW, 3. Aid 24. üdhudged. 

-7. The ſane Law if the bad made a Fegument in Fee with War- 
ram y, and che Feofiee had voucaed tC, tho the Eſtate which ſhe gave 
be higher than what the had. Contra 14 Edw. 3. Aid 24. Per 
ole, 

a 25. Ik atter Partition one Coparcener leaſes her Part tor Life, ſto 
one! who is uupleaded, and he vouches his Letfor, who enters thto 
the Warranty, ſhe ſhall have Aid of the other Coparcener. 

29. Ik a Man leaſes Land tor Lite, and dies, by which the Rever- 
ſion in Fee tizereot, and other Lands, detcend ro two COparceners, and 
they make Partition, and the Keverſion is aſſigned to one, and for the 
better Allurance of this Partition, the other paſſes the Reverſton to 
her by Fine, and after ſhe who had the Reveriion is impleaded, ſhe ſhall 
have aid of her Copareener, betauſe the Anceſtor died ſeiſed thereof, 
aid this deſcended to them, of which they had made Partition, and 
the Fine was only levied tor che better Aflurance of the Partition. 18 
Con. 2. Aid 171. adjudged. _ 

zo. In Athſe it is faid, that after the Plaintiff is put to ſue to the King 
for Aid of the King granted to the Tenant, or the like, there the Proceden- 
do ad Captionem, Alliſe, or Ad judicium, ought to accord with all Pleas 
aud Originale, and of Tenants, and of Names, Br. Procedendo, pl. 7. 
cites 22 Atl. 28. 


(C. a) Of whoy it ſhall be granted. [Coparceners.) 


1 Coparceners make Partition, and one aliens her Part, vet the *Br.Couner- 
1 other Coparcener ſhall have Aid of her, for her Act ſhall not pre- ple de did, 
udice the: other. * 11 Pen. 4 23- 29 Edu 3. f 24 Süd z. 37 80% ff . 
Rich, 2. Aid del Roy 115. adjudged. The Cauſe ther istd Eteifn 80.—— 

the Warranty Paramount, but it is there agreed ſhe ſhall not have Fih. Coun. 


in Value td Rata of her that hath altened. 1 A, of ic 
22 + 22. 8. C.-——Sce (B. a) pl. 20. 21. &c. 8 C. f Fitzh, Counterple del Aid, pL 


2. Jf 
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+ Br. Aid, 2. It tore be two Coparceners, and the one hath releaſed to the 

ces other in te, and atter the to whom the Releaſe was made is jm. 

See E a) pl. „ede, {30 chall have ald of her S1iter tor her own Maietp, cho? ſhe 

6. S. C— hlrieit Wes Varty to the diveſting the Eſtate out of her Suter; for lhe 

(B. a) pl. 18. ſhall have Aid tor the Voucher Paramount. 21 EDw, 3 27. 

Ss. C 3. It to Coparceners make Partition, and the one takes Husband, 
and hath Iitue Which dies, and after [ſhe] dies without Ilſue, by which 
the Husbend is Tenant by Curteſv, the Keverſion to the orher Copar- 

A cener, who is impleaded for her Moircry, the ſhall not have Aid of the 

Fol 184. "Tenant voy the Curreſy, becaulſe he is Stranger to the Blood, and holds 
not in ©. 65a7cenary, and the Reverſion is in her who prays the Ad. 
16 Cui. 3. AN 129. aDjULgeD. 19 Edw. 3. Aid 144. Curia. 

4. S in this Cale did lies not of 1 enant in Dower. 16 Edy. z. 
Aid 129. Der Gatnford. ; 

Orig is 5. Bur tn thele Taſitrs, it the Reverſion had been in the Heir of the 

(en) and ſo other Coparcener 49 Died, or in a Stranger, Aid would have lain of 

miprinte® Tenant by the Cu tech * or Dower, and he in Reverſton to have 
had in Daſue. 19 Cu. z. UN 144. agreed. 

6 It two Coparceners make Partition, at) the one takes Husband, 
hath Iſſue, and dies, by Witch the Dusband is Tenant by the Curte⸗ 
ſy, the Reverfion do the 4tfue, the other Coparcener being impleaded 
ſhall have Aid ot the Büsbänd, Tenant by the Curteſy, and of the Jt 
ine. 33 Edw. z. aid del Rop 109, adzudged. 
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(D. a) Aid of Coparceners. Cauſa efficiens. 


* Br. Aid, T Prayer in Aid by one Coparcener of the other, is for two 
17.40: Cites Caules, one to have in Value Fro Rata aratnſt her Co- 


18 parcener, in Cale the loſes. the other to have the Warranty Paramount 
plea of Aid, in common in Sateguary of their Eſtates. 46 Edw. 3. 31. b. 11 


pl. 24. cites Den. 4 722. b. f 2 Den. 6. 16. 17 Edw. 3. 47. ** 21 Edw. 3+ 14. b. + 2 
8 C Den. 6. 7. b. 


+ Br. Aid 
pl. 6. cites S. C. See (B. a) pl. 19. S. C. ** Br. Aid, pl. 65. cites S. C. + Br. Aid, 
pl. 7. cites 5. C. J Orig. is 226. but is miſprinted, and ſhould be 22. b. pl. 45. 


S P. Co. 2. One ſhall have Aid of the other, tho' there can be no Recovery 
Litt. 174.8. in Value, it the Warranty Paramount may be deraign'd thereby. 21 


Edw. 3. 27. avinitted. 8 Rich. 2. Aid del Roy 115. 


Ir nn 


(E. a) In what Caſes. Aid by Coparceners. 


* Br. Aid, 1. FF Coparceners make Partition, and after one is impleaded, he 
L100 ſhall have Aid of the reſt, '* 2 Þen, 6. 7. b, ** x7 Edw. 
= Fitzh. 3 47 | 

1 Nic. 1, E 3. S. C—— Br. Aid, pl. 112. cites 40 Aſſ. 24. S. P. 


7 


2. It 
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2 2 Copar cener ſhall not have Aid of the other before Parti- F NN 


tion. 17 Ebw. 3. 47. 1 Cites 
6&7 
.. e 

z One Coparcener ſhall not have Aid of the other before Partition = 
ig Deed or in Law. 29 Edw. 1. b. 2. 

4. Bur if one Coparcener cakes Husband, hath Iſſue, and dies, in a Br Aid, pl. 
Precipe againſt rhe Tenant by the Curteſy and the other Coparcener, the 47 Ina 
Coparcener ſhall have Aid of the Heir who is Coparcener of the Re rin ag, 
vcrtion with her, tho there be no Partition between thein; tor the pl. z:. cires 
1 euancy by the Curteſy hath in a manner made a Partition. 21 © dw, E 
3.14 b. 15. adjudged. wt Vole 

5. And in this Cale for the ſame Reaſon, the Tenant by the Cur- 5 1 74 
teſy ſhall have Aid ot the Heir in Reverſion, for the Meaknels of his - _ 


Eſtate. 21 Cow. 3 14. b. adjudged. : IE 
Fitzh. Aid, pl. 21. cites s. C. 


6. Ik two Coparceners are ſeiſed, and the one releaſes to the other, Br. Aid, pl. 
and after an Action is brought againt her to whon the Keleaſe was ce 
mave, the thall have Aid of her Siſter tor her Yotety, cno no Parti- Br. Coun. 
tion as made between them, becauie this Releale nath in a manner terple de 
made a Partition Of their Yoleties, 21 Edw. 3. 27. | Voucher, 


pl. 29. cites 
S. C. See (C. a) pl. 2. S. C. (B. a) pl. 18. S. C. 


. Tf Land deſcends to two Coparceners, and one enters claiming Br. Aid, pl. 


the Whole to her own Uſe, and atter the other releaſes to her in Fee, 12 10 

if ſhe be after impleaded, ſhe ſhall not have Aid of her Siſter tor her < 

own MYoiety, becauie * the Releaſe enures by way of Extnguithmenr, “ Fol. 185. 

and ſo this does not amount to a Partition. 21 Edw. 3. 27. WEIS 
ems ro oe 


conta where oe enters in the Name of both; for this is a Partition in Law, and countervails Entry 
n Feolfmenc for a Moicty; and ſo is the Opinion of the Court there, by which they took Iſſue upon 
tac Entry. Br. Counterpie de Voucher, pl 29. cites S. C. accordingly. 


$. In a Cui in Vita, if four Coparceners in Gavelkind are vouched See (B. a) 


upon the Warranty of the Anceitor, and chree make Deiaulc after De- DS 
alt, Upon which Seiſin ok three Parts of the Land is awarded, Ad 1... 
and the tourth enters into Warranty, he ſhall not have Aid of the adju4g<a. 
ether Coparceners, becauſe rhey were not Parceners of the Land 
demanded. 2 | 5 

9. Ik one Coparcener aliens her Part, and after the other is im * In Fre- 
pleaded, ſhe ſhall have ald, becaule this Altenatton is a Partition in % che 25. 
Law. 29 Edw, 3. 2. 38 Edw, 3. 20. b. ſaid that it had been ad- %% 


: a Deſcent in 
judged 8 Rich. 2. Ald del Roy 115. adjudged, Contra 7 38 Ed. 7% 4 
3. 20. b. ; | n | : i ſhew'd How, 

; (viz.) to him 
and to one K. cphich K. of her Purparty enfe:ffed . and ſo held ſhe with K. in Phrparty, and pray'd Aid 
of N. Per Finch, by the 4lienation of K. ſhe hat nothing of which you may recover Pro Rata, and in ſuch 
Caſe you ſhall have the Voucher Paramount alone, and ſhall have the Warranty alone; and Konivert agreed 
by which the Tenant pais'd over. Br. Aid, pl. 61. cites 38 E. 3 20.—- 
9. C. by Belk, + Firzh. Aid, pl. 107. cites S. C. Kniver ſaid, he knew not how they could 
have Aid, by reaſon &c. and thereupon Iſſue was taken upon Ne dona pas &c. 


10. So If one Coparcener recovers her Moiety in any Aſſiſe againſt * See Go 
the other, ſhe ſhall have Aid; (for this is a Recovery with a Par⸗ Hs 1 
titton, as is intended;) for this is a * Partition in Law. 29 ent Ori- 

. | r of F 
racron ar: 

Britton, as to ſuch Recovery, being a Tarn Law; and Coke ſays it ſeems reaſcnable that ir x not 

Pp 4 Parti- 


Firzh. Aid, pl. 107. cites 


CC 
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— — A 


15 


8 Moiety, and not 
tit ion in Severalty, 


a Partition ; for he muſt have his Judgment according to his Plaint, and that was of | 


of any thing in Severalty ; and the Sheriff cannot have any Warrant to 
or by Metes and Bounds —6 Rep. 13. a. S. p a 4 make any Par 


the Liner fs phe or whe rl the hall yaye ü ar nam 
of rhe Oiſelo: aganl his Kate 25 Gen. ge 
which en not be ) "he oat i not diſed, fal dete a (a mit this 
wich eis difictſed ; for chis Diſſeiſin 13 a Pausen in Law. *. 


(F. a) At what Time it ought to be demanded. 


Firzh. Aid x, E ought to demand it the firſt Day of che Term that he beging 
Fitzb. Aid, 2. If a Plea be adjourned ſrom one Term to another, in the other 
de Roy, pl. Term he ſhall not have it. 3 Hen, 6. 5. b. 


8. cites 8. C. 
—S.P. For it ought to be demanded in the former Term, and before Plea pleaded. F. N. B. 153. (F) in 


the new Notes there (b) cites S. C. 


3. In an Avowry for a Rent reſerved upon a Partition, if the 
Plaintiff challenges che Avowry, he ſhall not have Aid as Leflee for 
Life of him in Reverfion. 16 Ed. 3. Atd 128. adjudged. 

4. Ik a Man be ouſted of Aid for one Cauſe, he may have other 
Cauſes in Infinitum che ſame Term to have Aid. 3 Pen. 6. 5. b. 

5. In Ejectione Firmæ, after Not Guilty pleaded, and in another Term 
the Defendant e in Aid of the King's Leſſees for 99 Vears of his 
Dutchy Lands in Truſt for the Queen, and as Bailiff to them, and it 
was denied by the Court. Hard. 179. Paſch. 13 Car. 2. in Scaccario. 
Anderſon v. Arundel. 

6. A Writ of Dower was brought, and the Tenant pleaded Fointenan- 
cy as to Parcel, and Judgment was given that he anſwer over, atter 
which the Tenant prays in Aid of his 3 Daughters, ſhewing that himſelt 
was but Tenant by the Curteſy, and the Reverlion in his three Daugh- 
ters. Per Cur. Aid is not demandable in another Term after 7 1 
to anſwer over. 2 Jo. 6 & 8. Paſch. 23 Car. 2. C. B. Cobham (Lady) 
v. Tomlinſon. | 

7. In Perſonal Actions Aid cannot be prayed in another Term after 
Imparlance, becauſe there it is Ad Reſpondendum, and after ſuch Im- 
E taken no Aid lies; Per the Ch. Baron. Hardr. 199. Paſch. 13 

2. 


(G, a), At 


Aid [of a Common Perſon.] 


c 


(G. a) At what Time it ſhall be granted. Where be- 
8 fore any Plea pleaded, and where not. 


| I N a Replevin brought by Leſſee for Life, if the Defendant a- 
vous upon M“. as upon his Tenant, and the Flaintitt pleads that 
M ſeated to rim tor Lie, he ſhall not have Ato of 10. betore any 
Pica pleaded. 32 Edw. z. Ald 41. adjudged. Contra 5 Hen. 2. 
Ald del Bop 117. agreed. Bur it he pleads Hors de jon Fee, ye ſhall 
have Aid ot him in Reverſion. 32 Edw. 3. Atd 4:. adjudged. 
2. In Treſpaſs by Letlee tor Years, It the Detendant avows upon 
JS. as upon his very Tenant for Certatn Services arrear, the ]Ilain- 
tiff hall not have Aid of J. S. before any Plea pleaded; 8 Aich, 2. 
aid del Rop 117. adjudged, becaute it is but a Termor, and bas 
not the Freehold (it ſeems not ro be Law.) 
2. In Treſpals, it the Defendant avows tor that the Uſage of the 
pill of D. is, That it avy one eretts a Fold within the Town, the 
Lord of the Town may take it, ſaving the Abbot oft C. who has a 
Houſe and Land, by reaſon of which he is to have a Fold, and 40 
Sheep, and it he has more the Lord may take them, And alleges that 
the Abbot leaſed the Houſe and Land co che () Plainrirt for certain .) 548. 
Bears. and he put in ) Sheep above the 40, for which, he [the Deen 
dant] being Lord of the Town, took them cc. the Dlaintiff ſhall have 
Aid before any Plea pleaded. _ 3 Rich. 2. Aid del Roy z:7 adjudged, _ 
4 Jn a Replevio, if the Octendant avows upon 91 upon his Fir-b. Aid 


* "rage 
very Tenant, the Plaintitf being Leuee tor Years of J. S. ſhall have (02% 
Jt of him before any Olea pleaded ; for they may join. Contra 8 ic. 8 K 
Rich. 2. 118. adjudged. | | 2. S. C. 


(H. a) At what Time it ſhall be granted. Before 
Jjue who ſhall have Aid. 


. A Eailifi ſhall not have Atd before Jſſue. 43 Edw. 3 13. b. ok . 
S. C & 8. P.— Bendl. 180. in pl. 224. 8. P. in Marg. 


2. And ſo 40 dw. II. b. where Iſſue ig. whether it be the S. P. in Tre/- 
Freehold of 10 . 3 * i, 8 paſs. 3.40 


pl. 33. eites 
8. C. but not before Iſſue. 
3. So Of the Servant. 8 Hen. 4. 14: Sb, Fe, 
; ; | | als. Br, 
Aid, pl. 45: cites 8 H. 4. 17. S. P. See (I. a) pl. 3. S. C. 


N. Moog ſhall have Aid 15 his Feme before Tſſue, where the Br. Aia, pl. 
is u : f . * 
Edw. ” * im and his Feme in the Right of the eme. 39 


| Fitzh. Aid, 
5. But otherwiſe it fg if he avows upon the Baron only. as in 1 * 
r 

N eplevin by the Husband. vowry be made upon a 
Stranger, the Husband may ſay that he hath —— 4. in the Right 


0 of 


— — 
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— 


ot his Wite, who is Tenant in Lower, the Remainder over to a Stran. 
ger, and ſhall have Aid of his Wife betore other Plea pleaded, 9 
Edw. 3. Ald 143. adjudged, 
J. Ja «a Replevin, it the Defendant avows Upon the jlainttF f. 
certain Services as Bailif ot J. S. to which the Plainritt 1ays, that a 
whole Eitate the Lefendant hath in the Seigniory, releaſed to B. u hof 
Eſtate be hath in che Tenancy, the PPlaintiff [Defendant] (hall have 
Add ok J. S. without more leading. 24 Edw. 3 25. 
Firth. Aid, 8. S tf the Bailitt avows upon the {latntiff for Services, and 
p Br cites Plariiih traserſes the Selling, pet the Bailiff ſhall not have wi Veiore 
. Illue zaned. zo Edw 3 19 adzudged. 
Br. Aid, pl. 9. 3% Debt lor the Arrearages of an Annuity againſt a Parſon, 
4 cites 8. C. J) fendt favs he lound the Church diſcharged, he ſhall have Aid be: 
not dF. tore any Pica pleavev. 2 Hen. 6. 8. b. adjudged. 
S. P. but 10 31a Replevin, If the Defendant avows tor Damage-Feaſant, 48 
otherwiſe it in the Right ol his Wie in certain Lands, he ſhall not have Aud be: 
is per Moile tyre Illue oined. 7 Edw. J. 2. b. Curia. 


and jenny, 

in Avowry | 

by the Baron for Rent-S:-rvice or Suit of Court in jure Uxoris, or of the Claim of a Vil'cin in Homine 
Replegiando in Jure Ily-ris . for tho Are re il, 4nd rhe Dam1gz-Feaſimnt 15 perſonal. Ard ver D inby 
and Cate by, if a Hail'f juſtifies or makes Conuſance in Jure Magiſtri for Rent or Service, ard the 
Plaintift pleads a Releaſe of the Maſter, the Bat itf tall not have Aid of his Maſter before Iſlue joined. 


Contra per Moile. Br Aid, pl. 129. cites 8 C. Fitzh. Aid, pl. 88. cites 8. C. 
| | — 
2 11. In a Replevin, if the Oekendant makes Conuſance as Bailiff for 
ords are 


Y\ ords are a Rent-Charge grand to K. by one H. and the Plaiutiff ſays that H 
in Fitzh. Aid, _ | : | . 
pl. 56. was bound to him in a Statute Merchant, and alter granted the Kent to 


R. and [the Ocfcnvant} prays in ald of R. he ſhall not have Aid 
before Iſlue joined. 14 Evw. 3. Ald 50. per Curiam. 2: Edw. 3. 4d 
183. adjudged. | 


If Tenant for 12, In a Keplevin, ik the Defendant avows tor a Rent-Service, as 
Life or Years | 


than tne Leflee tor Lite, ye Keverhbon to . S. to WHICH the Plainciit pleads Hors 
„ or Bailiff de ſon Fee, the Defendant ſhall not have dio of hun in Reverſion 
_ Gnu Detore he hath joined. 29 Cow. 3. 40. adjudged. 

ance for 

Rent- Service or Rent Charge, and the Plaintiff traverſes the Auocury, or ſays Hors de ſon Fee, Or in Rent- 
Charge, that he who charged had nothing at the J ime of the Charge, or in Conuſance for Damage Feaſant, in 
theſe Caſes &c. they ſhall have Aid after Iſſue join'd ; for peradventure he of whom Aid is pray'd may 
eſtop the Plaintiff. Ibid, cites Paſch. 21 E. 3 


And i Guardian in & ave in Riolt of the Heir pleads Hors de ſon Fee, he cannot have Aid till after 
Iſſue join'd. Ibid. cites M. 30 E. z. | 


Br. Aid, ol. 13. In a Replevin, if the Detendant avows upon J. S. for Services 
ee Foto Arrear as his Tenant, and the Plaintiff ſays, that J. S. leaſed the Land 
Aid, pl. 50, to him tor Years, ald lande Aid of him, he ſhall have it before Jſſue 
cites $, C— Joined, becauſe he is Plaintiff. 2 Hen, 6. 1. per Curiam. 
8. . 289. 
b. pl. 59. Trin. 12 Eliz. See (I a) pl. 4. 8 C. | | 
Replevin, by the Opinion of the Court the Termor for Years, Plaintiff, ſhall not have Aid of his Leſſor 
before Iſſue join'd, here the Defendant avows for a Rent-Charge ; for he may plead at large. Contra for 
Rent Service, for there he is not privy becauſe the Avowry is upon the Perſon, but after iſſue join'd he 
ſhall have Aid. Pigot was in a contrary Opinion ; for it may be that the Leſſor has a Releaſe or other 
Deed, which the Termor has not to plead. Br. Aid, pl. 131. cites ) E. 4. 24. | 


(I 


Fitzh. Aid, 14. But otherwiſe it had been, if he had been Defendant, for the 
pl. 50. £12 Wrong ſuppoſed in him. 2 Hen. 6. 1. Curia. 
Br. Aid, pl. 2. cites 8. C. But ibid. pl. 91. cites 24 E 3. 3. Contra, that Bailiff Deſendant in Replevin 
pray'd Aid of his Maſter, and had it immediately, and fo had Tenant for Life the next Term in ſuch 
Caſe. Fo ibid. pl. 63. cites 21 E. 3. 12. Bailiff Defendant had Aid of his Maſter before Iſſue p 
joined. oe | | JAS. 


15. In 


Kid (of a Common Perſon.] 


24 | 


J. In Treſpaſs, te Detendant ſaid that the Place where &c. is the In Replrun, 
Franktenement of W. N. who leaſed to him for 10 Nears, by which he en- te Deſc» 


ed &c, Cand. it is the Franktenement of the Plaintiſt &c. wherefore . 


dhe Deletdant pray d Aid of his Leſſor, and had it, quod nota, after Place wi ers 
IJue in Treipat>s, and not belore, as appears here. Br. Aid, pl. 103. & was ite 

H. 6 Franktens- 
eiten 1 334 By 3s a ment of J N. 
% lerſed to him at I ill, and be diſtrain d for Damage Feaſant, and the other ſaid that the Place due 
de Tis Franktenement and Not the Fr ankterement of J. N. and the Defendant pray'd Aid, and was 
rot utfer'd to have the Aid before Iſſue join'd, hecauſe by the Avcwry it appears that it is prr/onal, and 
the te fore is only as an Action of Treſpaſs ; cucd nota that in Treſpaſs ana ſuch Avowry the Aid docs 
dot lie betore Iſſue join'd, and ſee that Tenant at Will had Aid. br. Aid, pl. 139 cites 10H. 6. 2 
la Replevin, the Loe fendant juſlified as His Franktenement for Damage- Feaſant. The Plaintiff ſaid that 
J. F. was ſeiſed in Fee, and leajed to him for Years, and pray'd Aid Per Heydon, he ſhall not have Aid 
before Iſſue join'd. But otherwiſe it is where he avows for Rent. But the Reporter favs he ſhall have 
Aid in both Caſes before Iſſue join'd. Br. Aid, pl. 126. cites 5 E. 4. 2. 


— — — — — 


_— 


16. Aid is not grantable after Plea to the Action in the Caſe of a com- 
mon Ferlon; Fer Vaughan Cn. J. 2 Jo. 8. cites 3 H. 6. 1. and 5. 

17 A Nau /eaſed to W, for Life rendering Rent, and atter granted the 
Rever/um to F. Y Tenant of the King of other Lands in Fee, which F. &. 
did tis Heir ud Age, and in Ward of the King, the Tenant tor Lite 
in AVowry may have Aid of the Heir alter Iilue join'd, but not of the 
King. Br. Aid, pl. 80. cites 21 f. 6. 11. 

18 Aid of the King in Treſpaſs thall be before Iſſue join'd, but of a 
common Perſon it may be ter Iſſue jun d. Br. Aid, pl. 125. cites 5 
E 4 1. 


(I. a) At what Lime it ſhall be granted. Before Tue r 
3 


in what Actions. 


1 Replevin, if the Defendant avows as a Aſſignee of a Rent re- 

1 crved ror tquality ot Partition, the Plaintitt being Leſſee for 
Lite, ſhall have Aid before Jfſue, 15 Edw, 3. Atd 34. adjudged, 16 
Cdw.3. Aid 128. 130. adzudged. | 

2. In an Avowry upon a Stranger Aid ſhall be granted before any“ Fiteh. Ke. 
Olea pleaded to the Right, becauſe he being a Stranger to the A e , 
vowry cannot plead in Abatement. 44 Edw. 3 39 b. * 9 Hen. 6. 27. Bi See (1) 
Edv. z. Aid 33 adjudged. + 17 Edw, 3. 9. b. adjudged. 3.3. C*; 

| n. 
Aid, pl. 133. cites S. C. but ſays nothing of its being to be granted before Iſſue. 


3. In Replevin the Servant ſhall have Aid of his Maſter before Plea Br. Aid, pl. 
pleaded. 8 Den. 4. 15. K. 8 
8. P. ——See (H. a) pl. 3. S. P. cites 8 H. 4. 15. 


4. Ik Leſſee for Years brings a Replevin, and the Lord avows upon Br. Aid, pt 


6 Leſſor, the Leſſee ſhall have Atd before Jflue becaule he is Plan * chess. 


— Fitzh, 
2 P. 6. 1, Aid, pl. 50. 


cites S. C. 


5. In Pleas Real the Tenant ſhall have Aid before [Plea pleaded and Fitz. Aid, 


Illue taken. 40. 6. 30. b. pl 5 cites 


In Real Actions Aid Prayer of a common Perſon lies before Iſſue joined, becauſe there the Title of 
3 Reverſion or Remainder appears by the Plea, for without ſhewing it he cannot draw his Plca ; 
er the Ch. Baron. Hard. 179 Paſch, 13 Car. 2. See pl. 10. contra. 


Qqq 6. Jn 
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6. In Replevin, ik the Oetendant avows as Bailiff to J. $ "pI 
Services, If the Plaintiſt ſays that the Place where &C, is not hel Gb ain 
Services alleged, but by Eealty only, the Batliff ſhall have Ad N. 
fore Iſcue, becauc after Jſſue joined the Lord when he comeg can. 
not aiter it. 21 ED. 3 12 b. adjudged. r 
Br. Avowry, 5 In Acplevin, it the Detendant ſays, that the Place where tc, is 
wala ens the Frecheld of a Stranger, who leaſed to him at Will, and he took " 

FOR Damage feaſant, ik the Plaintiff ſays that ic is his Freehold, abſaue 
hoc that it is the Freehold of a Stranger, yet the Defendant dal 
not have did vetore Juue joined, becaule this Replevin is but merel 

| in che Pe11n«Icy a3 a Trelpaſs. 10 Hen. 6. 26. b. 7 

Firth, Aid, 8. In bleis Pertoval, the Oekendant ſhall not have Aid befyre 


pl $8. cites Plea pleaded. 4 Den. 6. 30. b. 


See pl. 12. and the Notes there 


* Br. Avow- 9. In Treſpaſs the O:7:mant ſhall not have Aid before lea plead 
ry pL.117- ed. 8 Hen. 4 15. or * before Fſſue in Treſpaſs, + 10 Hen. 6. 


cites 8. C. — 
+ Br. Aid, 26. b. 


I. 45 cites 
8 Ibid. pl. 13. cites 28 H. 6. 13. S. P. 


8 H. 4. 1 0 S. P. Br. Aid, pl. 125. cites5 E. 4. 1. 

In Treſpaſs the Defendant ju ſtified, /ecauſe , vas ſeiſed of ſuch Land, and had Common appendant in 
the Place &c. Time out of Mind, and that J. leaſed to the Dejendant for Years, and be uſed the Common 
&c. and the Plaintiff traverſed the Preſcription, by which the Termor prayed Aid of J. his Leſſor, and 
had it; Quod Nota, after Iſſue joined in Treſpals, and of the King in Treſpaſs the Aid ſhall be be. 
fore Iſſue joined. Note a Diverſity. Br. Aid, pl. 21. cites 40 E. 3. 21. 


As where 10. After Plea pledded to the Action a Man ſhall not have Aid, 4 
Gag mates Pen. 6. 30. b, Jn Actions Real the Defendant ſhall t nor have Aid 
and does nos before Iſſue. 26 Den. 6. Aid 77. 


pray Aid in 


the Concluſion of his Cognizance, and the Plaintiff replies thereto, the Defendant ſhall not pray Aid after the 


Replication. Br. Laches, pl. 5. cites S. C. Fitzh. Aid, pl. 58. cires S. C. 
[The Word (Not) is put in by Miſtake of the Printer, and is contrary to the Book cited. And 
ſee pl. 5. in the Aſhrmative.] 


S. P per 11. Ik Aid be prayed of the Patron and Ordinary, and the Eſtate of 
82 gk the Patron is counterpleaded, the * JPatron ſhall not have Aid of the 
de Aid, pl. Ordinary before the Illue determined, tor if this be tound for the 
10. cites ID laintiff, he ſhall have Judgment preſently ; (Quere this) and if 
S. C. - with the Oetendant he (hall have Aid of the Patron and Ordinary 
he hal" at- inſimul. 7 Pen. 6. 41. 


tend till , 
the [ſue be tried to have Aid of the Ordinary. 8. P. per Browne, Clerk, which Babington . 


held for Law, and none denied ir. Br. Aid, pl. 75. cites 8 C Br. n in Aid, pl. 12. cites 
8. C. Br. Proceſs, pl.-139. cites S. C.—Sce (N a) pl. 9. and (S. a) pl. 3. 


S. P. and 12. In Actions Perſonal the Defendant ſhall not have aid before 
there the Tfſye joined. 26 Hen. 6. Aid 77. 


eln all give in Evidence in Maintenance of the Iſſue, and ſhall not plead, but contrary in 


ing, but ſh 
we" bp Br, Joinder in Aid, pl, 14. cites 19 H. 6. 6. In Perſonal Actions Aid does not lie of 


a common Perſon till after upon the Right of the Matter, but not upon the General Iflue ; 


ſe it does not appear to the Court whether the Right will come in Queſtion or nor, and if it does 
= pa is no Cau of Aid; per Ch, Baron. Hard. 179. Paſch. 13 Car. 2. in the Exchequer. 


185 Aid does not lie in 2 Replevia before Jſſue. 26 hen. 6. 
77 


(K. a) Aid 


* - 
— 


—— — : —— 
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— 


K. a) Aid aſter Aid. In, what Caſes Aid ſhall be "RE, 
granted after Ald. — 


1. 1F one Coparcener has Aid of his Brother upon Partition between pio. a: 
them, anno lie makes Default, the other thall have Aid of his 90. 34. * 
In. le upon a Partition made between his Father and Uncle, and {0 in S. C. 


Jaumtum after Paramount, becauſe if his Brother had appeareo 
they both ſhould have hav Ud, and his Default ſhall not prejudice 

| > I + 3. 12. U. | 
yon Tf one Covarceber has Aid of B. her Se pong and the other pir-h Aid, 
Coparceners, AND they make Detaulr, ſhe ſhall not have Aid ot che pl. 142 cucs 
Heits of B. and other Coparceners, becauſe B. and the others made 8.C 
Octault before. 18 Ed. 3 31. n ; 

z. if a Man has Aid of the King becauſe of his Charter, by which pirh. Aid, 
ir is given in Exchange {or Lite, atrer a Procedendo he ſhall have Aid pl. 135 cites 
of him in Remainder, Vecaule he could not anſwer without Aid ok“ C. 
the King, tho' this Aid be in lieu of a Voucher. Pich. 17 Edw, 3. 

12. b. 
55 Tf there be Leſſee for Life, the Remainder to a Priory, which 
Irory ts ot the Foundation of the King, and the Leſſee has Aid ot the 
Ling, becauſe there was not any Priorets at the Time, (0 the Right 
to the King, and after a Procedendo comes, and then a Prioreſs is 
made, the Leſſee ſhall not have Aid of her. 32 Edw. 3. Aid 39. ad- 
udged. 
” 's Jn a Replevin, if the Plaintiſf, being Leſſee for Life, hath Aid of pitzh. 413 
him fn Remainder, who comes nor at Summons, and after the Plaintiff pl. 8. cices 
is nonſuit,. and after the Heir of him in Remainder grants his Remain- b. C. 
der over, and the Leitee attorns, and after he brings a ſecond Delive- 
2 he ſhail have ald again in this of the Grantee, 25 Ed. 3. 40. 

6. Ik Efe for Lite hath Aid of him in Reverſion, and after he in ⸗Fitrh. Aid⸗ 

Rexerſion dies, the Leſſee thall have Aid of his Heir. * 31 D. 6. 10. pl. 79 Cites 


| 8. 
121 0. 6. 38. b. It in Treſ- 


paſs againſt me for ſpoiling his Graſs, I plead that M. was ſeiſed of two Acres in D. to which he had 
Common appendant in the Place where &. and after leaſed the Land to me for Life, and I put in my 
Beaſts ro Common there, and give Colour to the Plaintiff &c, whereupon the Plaintiff replies that it was 
and is His Several, and traverſes the Right of Common in M. or any others &c, and ſo to Iſſue, where- 
upon I pray Aid of M. and M. dies, I ſhall have Aid of his Heir. For his Heir ſhall have as great 
Damage, and as great Avail, and is in the ſame Miſchief as his Father was. 21 H. 6. 38. b. pl. 4. per 
palton. But Newton thought that he ſhould not have Aid in this Caſe. 


pen * 1 1 Heir after dies, he ſhall Have Aid of his Heir. 21 
+ V9. 38. U. 

8. Ik a Parſon in un Annuity hath Aid of the Metropolitan Guardian Fitzh. Aid, 
of the Spiritualties, as Ordinary tc. the See being vacant of a pl. "4 FE 
Biſhop, and alter a Biſhop is created, he ſhall not Have new aid ok SF 
him ; for now the Metropolitan hath the ſame Right in his Perſon 
which he had before, 31 Hen. 6. 10. 

9. Ik a Parſon hath Aid of the Ordinary, and after the Ordinary dies, Fitzh. Aid, 
the ]Parſon ſhall not have Aid ot che Metropolitan Guardian of the pl, 79. cites 
Spirttualties. 31 I), 6. 10. ſaid" to be adjudged, ds 

10. So if a Parlon hath Aid of the Ordinary, who dies, he ſhall nor Firzb. Aid, 


have Aid of his Succeſſor; for the Succefſor comes not in from the 2 7, cites 
Predeceſſor, 31 Pen. 6. 10. TR Fwy the b G 
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* * 


Br. Aid, pl. 11. If Tenant at Will, according to the Cuſtom, hath Aid = 


82. cites Biſhop, wizvie Tenant he is, and atter, when the Inqueit appears, he 


3 4 thews char. the Rithop is dead, and that the K ing hath t e/Temporalties, 


for there is AND the Manor of which he himlelf holds, fo that he holos of the 
no Privity. King ag oi the (ard Manor during the Voidance; pet he ſhall ng: 
berween him have Atd ot ti'e King tor the Miſchief, that by ſuch means the Plain. 


and the 5 

King, and [iff ſhouid be delay'd perpetually, 21 Den, 6. 37. 39. adjudged, 
the 'Thin | 

does not lie in Cuſtom, becauſe it is repugnant ; for when the Biſhop dies, the Will is determined; bur 
it was held nevertheleſs, that if the Copy had been Tenendum to him and his Heirs of the Biſhor 4 
his Succeſſors, by expreſs Words, then he might have Aid of the Succeffor ; and theretore now he fu 
ly Tenant at be, ut videtur.— Br. Aid de] Roy, pl. 46. cites S. C. — Br. * 
Copy of &c. pl. 4 cites 21 H. 6. 37. Fitzh. Aid de Roy, pl. 22. cites 8. C. ! 


A 12. In an Anion tor Land againſt Baron and Feme, Leſſees for Lit 
Fol. 189. in the R wort ot rhe Feme, 1f they have Aid granted of him in Rever- 
ſion, who comes not upon che Summons, by which the Baron and Feme 
are put to anſwer, and after the Feme is received upon the Detault of 
the Baron, lhe ſhall haue vr again of him in Reverſion, 12 B. 2. 

Utd 123. adjudged, _ 

13. In au Avowry for a Rent referved for Equality of Partition, if 
the Plaintiff Leſſee tor Lite hath Aid granted of him in Reverſion, Who 
makes Lelault upon the Summons, upon which the Plaintiff tg ad- 
judg'd to anfwer alone, dd after he in Neverſion dies, the Plaintiff 
hail not have Aid of his Illue, becauſe he was adjudged to anſwer 
alone before. 16 Edw. z. Ald 125. adjudged, 

14. But there he had alſo demanded Judgmenr of the Avowry, after 
the Ocfault of the firſt ]Prayee, ; 

Br. Aid, pl. 15. But in this Cale, it the Plaintiff be nonſuit, and after ſues a ſe- 

147. cites cond Deliverance, and the Detendant avows as before, the [Plaintiff ſhall 

10 H. 7.29- have Aid of the Heir, tho he was adjudg'd to anſwer alone in the 

ker vas firſt Action, becauſe this ſecond Deliverance is in Lieu of a new Origi- 
y was | | | 

upon a nal. 16 Edw. 3. Aid 131. adjudged, 


Stranger ; i ; 
Aid was granted again, tho* the Second Deliverance be not but Writ Judicial depending upon the firl 


Original. 


16. After Aid granted in Attaint the Baron and he in Reverſion mad: 
Default after the Iſſue joined, and the Feme pray'd to be received, and was 
received, and pray d Aid again, and had it. Quod nota bene. Br. Aid, 
pl. 111. cites 40 Aff. 20. | 

17. Sire Facias againtt a Parſon, upon Recovery of Annuity in Writ of 
Annuity againſt his Predeceſſor, who laid that he was 2 by J. to the 
Church diſcharged, and pray d Aid ot him and of E. the Ordinary, and 
had it, notwithitanding that his Predeceſſor who loſt had Aid 40 the Auceſ- 
tor of F. Patron in the firſt Action. Br. Aid, pl. 24. cites 41 E. 3. 20. and 
Cites 29 E. 3. Firzh. Scire Facias 152. contra. 

18. A Man thall not have Aid twice for one and the ſame Cauſe, but fora 
new Cauſe of later Time he may have Aid de Novo. Br. Aid, pl. 9. 
cites 9 H. 6. 3. POR 6s 

19. Scire Facias by the Maſter of an Hoſpital againſt a Parſon of D. to 
have Execution of an Annuity recover d by S. late Maſter, againſ# R. late 
Parſon, who pray'd Aid of the Patron and Ordinary, and had it, and 
Proceſs continued till the Ordinary appear'd, and the Patron made De- 
fault; and in the Writ of Annuity the Plaintiff made Title by Preſcrip- 
tion, that he and his Predeceſſors, Time out of Mind, have been ſeiſed 
of the Annuity by the Hands of the Parſons of D. for the Time being, 
Time out of Mind, in which Action the Parſon Defendanc pray d Aid 
of the Patron, and had it; and upon Proceſs he appear'd, and 1 


* 
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und rraverſed the Preſcription, and found for the Plaintiff, and he had 
judgment to recover, and he died, and the Plaintiff was made Maſter, 
and the Defendant died, and this Parſon was made Parſon; and the Or- 
dinary and the Parſon ſaid that he ought not to have Execution; for 
rey {aid that all the Petit Furors which paſs'd &c. are dead, and tra- 
verſed the Preſcription again as above, 1 if Execution; and the 
Opinion of the whole Court was, That he ſhall not have che Plea, be- 
cuuſe it was once tried, and the Succeſſor may have Writ of Error or At- 
taint, and it is his Folly if he paſs'd the Time till all the Petit Furors are 
dead, Quod nota. Br. Aid, pl. 18. cites 19 H. 6. 39. and in the princi- 


| Caſe here it was awarded after, the ſame Year, Fol. 75. that the 
Plainciff ſhould recover the Annuity. Quod nota. 


(K. a. 2) What ſhall be a good Counterplea. To the 
Eſtate of the Prayor. 


he Cauſe of the Aid may be traverſed, as if it be pleaded + pip, 
that ]. leaſed to him c. it is a good Traverſe that J. did not Iſſue, pl. 
leaſe to him. 44 E. z. 39. b. 41. b. 3 Þ. 6. 10. 7 P. 6. 25. b. 19 H. . 
6. 21. b. 18 E. 3. 28. b. Contra 11 Þ, 4. 42. b. ; mw 
2. But it js not a good Counterplea chat he had nothing of the Leaſe g. Counter. 
of the Prayee the Day of the W rit purchaſed, nor after; for this map plea de Aid, 


be true, and yet he ſhall have Atd ; As if he had leaſed to him, and he 1 


had granted it over before the Mrit purchated, and that he purchaſed it At ad 

agaln pending the Writ. 3 Y. 6. 9. b. Paſton; but 
: they agreed 

that Nothing of his Leaſe generally is a good Counterplea. Quære the Diverſity, Fitzh. Counter- 


ple dei Aid, pl. 7. cies S. C. accordingly, —Fitzh., Iſſue, pl. 153 cites 44 E. 3. 39. S. P. 


3. It is no good Counterplea chat the Leſſee had nothing of the Precipe quod 
Leaſe of the Prayee the Day ot the Writ purchaſed ; for if he had no- mon 
thing in the Land when the Writ was purchaſed, but pending the 1/0 
Writ purchaſed it tor Lite, pet he ſhall have Aid. 21 E. 3. 44. pray'd Aid 


| of him in 
Reverſion. The Demandant ſaid, that he had nothing of the Leaſe of the Leſſor the Day of the Wrir 


purchaſed; Judgment, & non allocatur; for if he purchaſes for Life pending the I vit, he ſhall have Aid. 
Br. Aid, pl. 69. cites 46 E. 3. 46. 


4. It is a good Counterplea that the Leſſee hath a Fee. 41 TE; 3: Be: Conn. 


8. b. 11 D. 3. terple del 
os Aid, pl. 4. S. P. cites 41 E. 4 


5. So it is a Counterplea that the Leſſee was ſeiſed in Fee the Day * Fitrh. 
of the Writ purchaſed. * 3 I, 6. 9. b. + 17 E. 3. 5. b. adjudged, 21 Counterple 
E. 3. 44. For if he had alten d pending the Writ, and re-purchaſed, 4e fg pl. 


this is no Cauſe of Aid. 50 All. 3. &xs r 
a admitted hy 
Ine + Fitch, Countergle del Aid, p]. 2. cites S. C & 8. P. adjudged. 


6. Tf the Tenant prays in Aid, becauſe A. his noife was ſeiſen in B Counter- 
Fre, and had Iſſue by him B. and died, and he is Tenant b x ple de Aid, 
-urte1y, and {0 prays in Aid of B. in Reverſion, ft ts a good Coun⸗ E 


E. 3. 7. 
Rr terplea © s 


5 eats 
p — 


— 


and 41 E. 3. 7. * Br Counterple de Aid, pl. 29. cites 8. C. For he is in of other Etat. 


Br. Aid, pl. 5. Tf the Defendant ſhews a Seiſin in his Wife, and another as Co- 
2 1 21 parceners in Fee, and that he had Jfſue by her, and that he is Tenant 
3-'+ by rhe Curcely after the Oeath of his Wife, and cv prays in Aid of 
the Heir in Keverſion, it is no Counterpiea char che Wite had nothing 

XC. in the Land during the Coverture, without denying the Seiſin of 

the other in Coparcenary, or ſhewing a Diſcontinuance or Alteration of 

the Eſtate. 21 E. 3. 15. b. adjudged. 7 

s. Bur it ha been a good Counterplea that the Wife and the others 
Fol. 199. never had any Thing in the Land tc. 21 E. 3. 15. b. Iſſue. 


Br. Aid, pl. 65. cites 21 E. 3. 14. 


N Aid, 9. It is not a good Counterplea that rhe Leſſee hath departed with 
Wa nes his Eſtate pending the Writ. 23 E. 3. 21. h. 

10. In Agiſe two Judgments were vouched, where the Tenant pending 
the Aſſiſe, or Præcipe quod reddat againſt him, alien'd the Land, and yer 
pray d Aid, and had it. Quzre it the Prayee might not refuſe to join 
in 2 by reaſon of the Alienation, Br. Aid, pl. 109. cites 12 
All. 41. 

I 5 In Scire Facias upon a Fine, the Tenant ſhewed that ſbe had Land in 

Dower, and exchanged u for this Land, and 10 ſhe held for Life, the Rever- 
ion to R. and pray'd Aid ot R. Finch ſaid that e did not hold in Ex- 
change, priit, and a good liſue; per Thorpe Ch. J. Br. Counterple de 
Aid, pl. 15. cites 39 K. 3. 1. 

12, In Dower one Coparcener pray'd Aid of the other after Partition. 
The Demandant ſaid that her Baron died ſeiſed, abſque hoc that the Anceſ- 
tor of the Parceners ever had any Thing after the Death of her Baron in 
Demeſne or in Reverſion; & non allocatur, but the Aid granted. Br. 
Counterple de Aid, pl. 17. cites 39 E. 3. 4. 

13. In Replevin the Defendant avow'd as His Franktenement for Damage 
feaſant. The Plaintiff ſaid that F. N. was ſeiſed in Fee, and leaſed to him 
for Years, and pray'd Aid of the Leſſor. Ihe Defendant ſaid that it 1s 
bis Franktenement, abſque hoc that . N. leaſed it; and a good Counter- 
plea, Br. Counterple de Aid, pl. 21. cites 5 E. 4. 2. 

14 It is a good Counterplea to an Aid-Prayer to ſay, that he clams 
under the ſame Title, and in Affirmance of it ; per Hale Ch. Baron. Hardr. 
179. Paſch. 13 Car. 2. 


(L. a) [Counterplea. Good.] To the Eftate of ile 


Prayee. 


* Br. Coun- I. Othing in Reverſion is a good Counterplea of Aid ; for per 
terple del adventure a Stranger enter'd upon the Leflee, and the Leſſor 
Aid, pl 34 reſea ed to him, and the Leſſee re enter d, or a Stranger recover 
+ Ficzh, Ad, che Neverſſon againſt the Leſſor, * 41 E. 3. 8. b. 11 9. 4 4 b. 
pl. 44 cites QAllære. 4 I. 6. 5. f 30 E. 3. 26. b. 


In Scire Facias upon a Fine, the Tenant ſhew'd that F. made a Feoffment to thc Tenant and to F & and a7 
the Heirs of J. N. which J. N. is dead, and he pray'd Aid of his Heir to whom the Reverſion belong - 
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to which the Demandant ſaid that the Heir had nothing in Reverſion. per M arten, it is a good Plea upon 
Reſceit; contra upon Aid Prayer; for there the Cauſe ſhall be traverſed. Br. Counterple de Aid, pl. 3. 


cites 3 H. 6. 


2. Tf a Man ſays that J. was ſeiſed, and leaſed to him for Life, the 
Remainder to B. and prays in Aid of B. it is a good Counterplea 
chat J. never had any thing in the Land, 18 E. 3. 28. bh, Dubitatur. ITY 

3. If Aid be pray d oi che Patron and Ordinary, it is a good Coun- ple * 31 

terplea to the Ad of the Patron chat he had nothing in the Patronage pl. 10. cires 
the Day of the Writ purchaſed, nor ever after. 7 I), 6. 41. A 
4. So ik he ſays chat he hath nothing in the Patronage. 18 E. 3. 55. 
5. Hire Factas upon a Fine, by which the Father of the Plaintiff gave 
in Tail, ſaving the Rever/ion, and that the Father and th: Tenant in Tail 
died without Iſſue, and pray'd Execution. The Tenant ſaid that ſhe held 
in Dower the Revenſion to S. and pray d Aid ot him; Seton, thew how he 
has the Reverſion, & non allocatur, by which the Plaintiff ſaid that 8. 
after the Death of the Tenant in Tail without Iſſue, endowd the Tenant, 
againſt which . we have recover'd the 2 Parts of the Tenements, and yet 
non allocatur , for by the Recovery ot 2 Parts, the Reverſion of the 3d 
Part is not de ted from him, wheretore the Aid was granted. Br. Aid, 
J. 64 cites 21 E. 3. 12. 

6. It Bailiff makes Connſance in Replevin, and prays Aid, it is a good 
Counterplea to the Aid tor the Plaintiſt to ſay, that the Lord granted over the 
Sergnory for Term of Years, which Term yet continues, or to ſay Hors de ſon 
tee. Br. Counterple de Aid, pl. 26. cites 24 E. 3. 45. 

J. Entry in Nature of Aſſiſe, the Tenant ſaid that F. F. was ſeiſed in Br. Counter- 
Fee, and leaſed to him for Life, and pray'd Aid of him; for the Aid lies -u on _— 
in this Action, and yet not in Aſſiſe. And the Demandant ſaid that he G | 
was ſeiſed till by the Tenant diſſeiſed, which Eftate he continued till the Writ 
purchaſed, and pending the Writ he enſeoffed the ſame F. F. who leaſed to him 
for Life, abſque hoc rhat he held tor Lite of the Leaſe of J. S. rhe Day 
ol the W rit purchaſed, and by Judgment he was ouſted of the Aid. Br. 

Aid, pl. 123. cites 4 E. 4. 14. 


M. a) [Counterplea. What is a good Counterplea. | 
To the Eſtate of the Prayor. 


. Na Writ of Dower, if the Tenant ſays that he is Tenant by the 
Curtely, the Reverſion to J. and prays in Aid of J. it is a good 

Counterplea chat the Tenant was the firſt who enter'd atter the Death 
ot che Husband ot the Demandant, who died ſeiſed of the Land. 2 E. 
2. Aid 160. adjudged. : | 
2, In a Mortdanceſter of the Death of C. if the Tenant ſays that Fitzh. Aid, 
C. leaſed to her and her Husband, and to the Heirs of the Husband, - 12 [== 
and ſo prays in Aid * [of the Heir] of the Pusband, it is a good bas thoſe 
Counterplea char the ſaid C. is the Anceſtor, of whoſe Death he brings Words (of 
che Action, and that the Tenant was the firſt who abated after the Death the Heir.) 
01 G 6 E. 2. Aid 169. adjudged. ' FE INT: | | 

3. In Afiſe 2 Judgments were vouched, where the 7enant pending the 
Aſfiſe or Precipe quod reddat againſt him alien d the Land, and yer pray*d 
Aid, and had it; quære if the Prayee may refuſe to join in Aid by Rea- 
lon of the Alienations or not. Br. Aid, f 109. cites 12 Aft, 41. 

4 In Dower, Feme Tenant for Life was received in Default of her Baron, 
and [aid that F. was ſeiſed, and leaſed to her for Life, the Remainder to R. 
and pray'd Aid of him ; and per Cur, ſhe ſhall have the Aid without ſhew- 


ing 


— RR 
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ing Deed of Remainder ; for all may be by Livery without Deed. þ, 
which the Demandant counterpleaded that F. did not leaſe for Life and hy 
Ilſue accepted, but by ſome it ought to be that Me Leſſa pas Mods cg Forma 
prout &c. the Remainder to R. in Fee prout &c. and this goes to all, fo 
the other is Meg ative Pregnant by others. Br. Counterple de Aid | 
11. cites 22 H. 6. 2 » Pl. 


N84 


(N. a) [Counterplea. What is a good Counterplea,] 
To the Eſtate of the Prayee. 


5 > _ Counterplea chat che Reverſion is to J. S. and a Stranger, they. 


c. ing How, aud fo he ought to have Aid of both, for this ts nothing to 
Firzh. Coun- the Demandant, for the Delay is all one to him. 39 E. 3.4 b. 


rerple de ; 
Aid, pl. 19. cites S. C 


Br. Counter- 1 Leſſee tor Lite prays in Aid of J. S. in Reverſion, ft is no good 
— 


Br. Aid, pl. 2. Ik one Coparcener prays in Aid of the other, becauſe their Anceſtor 
cites was ſeiſed in Fee, and died ſeiſed, and ſhe enter'd tc. it is no Coun: 


— — — 


Firrh. Aid. terpled that their Anceſtor did not die ſeiſed; for if he was ſeiſed at 
er cite: any Time ſhe hath Cauſe to have aid. 21 Edm. 3. 15. b. 


Br. Counterple de Aid, pl. 65. cites S8. C. and it was in Scire Facias 2 a Fine, the one Coparcener 
prayed Aid of the other, the Plaintiff ſhewed that he claimed by the Fine of the Anceſtor Paramount, 
and therefore it is to defeat their Eſtate, and yet no Counterplea. 


Br. Aid, pl. 3. But it is a good Counterplea in this Caſe, chat che Anceſtor 
1 8 never had any thing. 21 Eduͤ. 3. 15. b. 


8. C. 
Br. Counterple de Aid, pl. 9. cites 8. C.——Fitzh. Aid, pl. 21. cites S. C. 


4. In a Writ of Dower, if the Detendanr ſays that the Land de- 
ſcended to her and A. her Siſter, as Coparceners, from J. their Brother, 
and of which they have made Partition, and prays in Aid of A. it is 
no good Counterplea by the Oemandant, chat her Husband died 
ſeiſed Sans ceo that |]. ever had any thing in the Land after the Death 
ot the Husband. 39 E. 3. 4+» b. adjudged. 

5. So in this Cale it is no good Counterplea chat J. never had an 
thing in Demeſne or Reverſion after the Death of the Husband. 39 E. 
3.4. b. adjudged. ; . 

6. If the Tenant in an Action for certain Land ſays, chat the King 

Fol. 101. by his Charter gave the Manor of S. of which this Land is Parcel, to 
XR. and the Tenant his Wite, and to the Heirs of R. and fo the is but 
Tenant for Lite, the Reverſion to the Heirs of G. and prays in 
Atd of the Heir, it ts no Counterplea to ſay chis Land is not Parcel 
of the Manor, for by this Counterplea ſhe would avoid the Kings 
Charter, 20 E. 3. Aid 1. adjudged, | 
J. But if certain Land be demanded, and the Tenant ſays, that 
he is Tenant for Life, the Reverſion to B. by Fine of the Manor of D. 
of which the Land in Demand is Parcel, it is a good Counterplea chat 
this Land is not Parcel of the Manor. 21 E. 3. Aid 25. adjudged, 
for this is a direct Traverle. | 

8. In a Formedon, if the ant ſays, that he is Leſſee for Lite, 
the Reverſion to B. and prays in Aid of B. it is no Counterplea for 
the Demandant to ſay, chat at another Time he ſued a Scire Facts 


of 
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this againſt him, and he ſaid the Grandfather of the Demandant Was 
ſeiſed by Force of the Fine, and ſo the Fine executed cc. by which 
Dea he acknowledged that he had a Fee, and this 1rit1s freſhly fu- 
id alter the Abatement of the other. 33 E. 3. Ald del Roy, 106.ad- 


judged. 


9. Jfa Parſon prays in Aid of the Patron and Ordinary, it is not 18 97 7 


ſufficient to counterplead the Patronage of the Patron, for he is to have 
did of the Ordinary notwithſtanding this, and it will be all the 
ſame Delay to have Aid of Both as of One. 18 E. 3. 55. but Qnzre. 


* 


(N. a. 2) Joinder in Aid. In what Caſes. And 


who. 


1. TUI in Vita again/t Tenant for Life, who prayed Aid of him in Re- 
ver/ion, and he was ready to join immediately, and the Tenant 
ſaid that he 15 another Perſon, and not the Prayee ; and per Cur. this is 
no Iſiue without making the Demandant Party, and therefore he was 
compelled to anſwer alone, becauſe he would not ſutter the Demandant 
to join with him in this Iſſue. Br. Joinder in Aid, pl. J. cites 21 
E 3. 1 
4 It one in Replevin denies the Taking, and the other confeſſes the Ta- 
king as Bailiff to the other, and by his Command before, and prays Aid 
of him, and has ir, the other ſhall not be ſuffered to join, becauſe he 
had refuſed [denied] the Taking before. Quære. Br. Joinder in Aid, 
pl. 4. cites 42. E. 3. 6. 

21 H. 8. cap. 19. The Plaintiffs and Defendants in Replevin or 
ſecond Deliverance, as well without Proceſs as by Proceſs, ſhall from hence- 
forth have like Pleas, and like Aid Prayers, and Foinders in Aid, and Ad- 
vantages, ( Diſclaimer only excepted) as they might have done by the Common 
Law bejoreihis Act. 


—— — 


O. a) Joinder in Aid. In what Caſes Joinder may be 


without Prayer. [Privi ty.] 


1. 'DERE ought to be Privity between him that joins, and 
1 other to whom he is joined, otherwiſe the Joinver ſhall — 

be _— 45 E. 3. 7 

. 38 Lan Avowry be made upon a Stranger, the Stranger cannot 

Join with the Plaintiff if laintiff ng t 

there is not any Privity. 99 3. be F 


7. 
3. So ik an Avowry be Difleiſc 
him for want of Privity. a5 E.3.8. or, the Ollſeilee cannot join ta 


4 But in an Avowry upon him chat has the Freehold, join Fitz, ſom- 
to Leſſee for Bears, being Plaintiff, for there is unteren Pye . 
P 


45 E. 3 s. adjudged, 


in Aid, pl. -.Cites S. C 
to the Plaintiff for Years by Parol, which Term yet continues , 
SC 


pl. 3. 


er en Aid, 
I. 9. cites 


8. C. 


Br. Joinde r 


Avowry was made upon a Stranger, who comes ard ſays, that he lee 
and they joined in Plea withour praying Aid 


v 
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of him; Per Cur. the joi: der is good, tho. the Leaſe is by Parol, fo that the Leſſee cannor . 
tion of Cove ant to 422 him. Br. Joinder in Aid, pl. 18. cites 39 H. 6. 5. 0 


a 
* 


Fitzh. Join- 5. But he that has the Freehold cannot join to Leſſee at Will, (kor 
* 7 7 the Feebleneſs af his Eſtate, as it ſeemg.) 45 E. 3. J. b. | 
b. &. & 1} P. by Finch, quod Caund. conceſſit. 


* Br. Joinder 6. Ik there be Lord, Meſne, and Tenant, and the Avowry is upon 


in Aid, pl. nt 3 + 3.7.0, k 
. „the Meſne, he may join to the Tenanc. * 45 E. 3. b. 14 h. 4 b. for 


8. P ad. he is made Privy by the Avowry. 17 E. 3. 6. b. 15 b. 39 E. 3. 34 b. 
mitted; for Ages. 
he may have ; 
Writ of Meſne, and tho' the Termor cannot have Writ of Meſne, yet he may have Covenant, and 
therefore the Joinder good. — Firzh Joinder en Aid, pl. 9. cites S. C. and Caund. ors that the 
Termor in ſuch Caſe may have Covenant if the Leffor be bound to acquir him; which Finch agreed. 
W here the Lord diſtrain «yon the Tenant, and avows upon the Heſne, the "Tenant ſhall not have 
Aid of the Meſhe, becauſe the one has as High Eſtate as the other, bur becauſe the M-tne is Party to 
the Avowry, the Meſne may join Gratis and plead, or the Tenant may have Writ of Meſne; Quod 
Nota. Br. Aid, pl. 16 cites 34 H. 6. 46. S. P. for Summons in Auxilium does not lie, becauſe the 


Tenant who has Fee-ſimple cannot pray Aid. Br. Ibid. pl. 8. cites 7 E. 4. 20.-—See 9 Rep. 22. b. 


S. C cited . [But] if there be Lord, Melne, and Tenant, and the Lord . 
9 Rep. 22. vos upon a Stranger, the Meuie cannot join to the Tenant, (and a: 
*. I. bate the Avowry.) 17 E. 3. 6. 15. he may put his Cattle in the Pound 
— ttle and bring a Replevin. 


in the 
Poand, and then ſuing a Replevin, he may make himſelf a Party, 


8. Ik the Avowry be upon a Stranger, the Donor cannot join to the 
Donee in Tail, being Plaintiff 17 E. 3. 6. b. contra. 

9. It there be Lord, rwo Meſnes and Tenanr, ant the Lord avows 
upon the firit Meſne, who ts his Tenant, the ſecond Meſne may join 
to his Tenant. Contra 17 E. 3. 6. b. 


RE. a) In what Caſes Joinder in Aid ſhall be, without 


— a Proceſs. 


Fitzh. Aid 1. E a Bailiff hath Aid of the Queen, Proceſs ſhall be awarded 
* Bags pl. agalnſt the Queen as againſt a common Perſon. 28 9. 6. 14. 
SC and adjudged. 

ſays that Mich. 29 H. 6. it was adjudged accordingly, 


2 125 Aid, pl. 2. If the Husband hath Aid granted of his Wife, he ſhall be com- 

8% . manded by the Court to have his Wife at the Day in Court, with 

Firzh. Aid, Olit roceſs made againſt the Witte. 43 E. 3. 13. b. t 7 . 6. 45+ 

pl 114. cites 4 9 . 6. 26. b. 29 E. 3. 24. becauſe the is ameſnable at the Will of 
Sp zu the Husband, and Jrocels would be a Dp. 9 35 Þ, 6. 10. d.. 
-oceſs may Udgen, and alſo it may be granted at the E ok the Court. 

be awarded 7 I. 6. 45. || 35 D. 6. 10. 

againſt her; 

for the one and the other is good enough. Br. Aid, pl. 74. cites 8. C. PEN 
+ Br. Aid, pl. 10. cites 8 C. J Br. Joinder in Aid, pl. 9. cites S. C. ——Fitzh Aid, pl 

82. cites 8. C. ** Br. Baron, pl. 46. cites S. C. Br. Proceſs, pl. 65. cites 21 H. 6.22. of 

Fitzh. Proceſs, pl. * cites Trin 5 H. 6. 75. S. P. 

Br. Aid, pl. 17. cites 8. C.———Br. Aid, pl. $1. cites 21 H. 6. 22. 


z. In 


——— —— — 
— 
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3. In Replevin by Leſſee for Years, if he hath Atd granted of the an J n- 


Lellot. upon whom the Avowry is made, the Letlor may join withour ry 5 
jrocels, 2 H. 6.7. | S.C 


In Reple- 
vin the Defendant avowed upon W. who had leaſed to the Plaintiff for Years, and the Leſſor is ready in 
Court the Day of the Avowry made, to join to the Leſſee, yet if the Le lee will not prav Aid of bim, 
the Leſſor ſhall not be ſutfer'd ro join; quod nota; quod conceditur Arguendo, Br. Joinder in Alia, 


pl, 10. cites 11 H. 4. 28. 


4 Ik the Tenant brings a Replevin, and the Lord avows upon the Sce (0. a) 
Meine, and Atd is granted of the Melne, he may join without eg. .es 
ceſs, ule 0. * . ſhall have a Writ of Meine e 

im * + . 
againg, 7 Bailiff makes Conuſance in the Right of his Maſter, and hath 
aig of him, the Maſter cannot join without Proceſs, 2 Þ. 6. 1. 

6. So in Falſe Impriſonment, tif the Defendant juſtifies that the Plain- 
riff is the Villein ot J. S. and that by his Command c. if the Iflue be 
whether he be tree, and the Defendant hath aid of his Maſter, yet 
he cannot join without Procels. 1 P. 6.2 

7. In an Avowry upon B. as Tenant, if the Plaintiff ſays that A. was 
ſeiled and leaſed to him for Years, altho' he ſhall not have Aid upon 
this lea, yet A. may join to abate the Avowry. 3 N. 6. 54. 

$. In a Plea of Land, ff the Tenant hath Aid of one within Age, 
the Prapee may join without Droceſs. 7 . 6. 4 b. : 

9. Jn a Pleà of Land againit Letlee for Life, if did be granted of Fitch. 
him in Reverſion, he may join without Proceſs. 21 E. 3. 14. + 28 A1. & 7 
E. 3. 94 b. adjudged, 32 E. 3+ Ald 38. cites 8 0 : 

1tzh. 
Joinder in Aid, pl. 13. cites S. C,—Tenant for Life of a Seigniory may make Avowry, 1 3 


diately pray in Aid of him in Reverſion upon the ſame Ayowry. Br. Aid, pl. 10. cites 9 H. 6. 26. per 
Paſton. Nota. | 


10, But in this Cale, if he in Reverſion prays to join, and the Leſ- Fitzh. Join- 
ſee ſuys that ne is not the ſame Perſon af whom he hath pray'd in Aid, _ in Aid, 
the Lefice ſhall be ouſted of Aid, and ſhall anſwer alone, 21 E. “* 
4, I4, 

11 In a Writ of Error againſt Tenant by the Curteſy, and the Heir Br. Aid, pl. 
ot the Recoveror, If Ald be granted of the Heir in Reverſion for the 5. cite 
Tenant by the r* the Heir ſhall not be received to join in aid © 5 
to the Tenant by the Curteſy without Jroceſs, tho he be preſent in „n wr © 


Court. 47 All. 9. adjudged; Quere this. Life ; but 

the Words 
(Tenant by the Curteſy) is not mentioned there. S. P. accordingly; and Brooke ſays the Reaſon 
ems to be, inaſmuch as Covin may be between the Plaintift and the Tenant for Life. Quære. Br. 
Joinder in Aid, pl. 17. Cires 47 E. 3, 9. — See (A) pl. 24. 


12. In a Scire Facias to execute a Recognizance upon a Return of 
the Conuſee dead, if a Writ iſſues to warn his Heir, and the Sheriff 
r eee = as Tertenants warn'd, and Aid is granted to B, 

ee tor Lite of the Heir in Reverſion, (admitting this) pet no * 
ccls ſhall be awarded againſt the Heir to join in Aid, becauſe 2 7 
Party to the Writ before. 8 R. 2. Aid del Roy 114. E 

13. Joinder may be the * frff Day without — but not at an- The ſame 
other Day where the Prayee is in proper Perſon, but they cannot join Diverſity, 
by Attorney without Day given upon Proceſs, Br. Joinder in Aid, pl. ». me Gf: be 
cites 21 E, 3. 14. agreed. | thoromal be 
Day in Court, Br. Joinder in Aid, 16. cites 1 H. r 

6. 


rt, Br. Je . ˙ ts dT Ot, 
* Br. Joinder in Aid, pl. 1. cites Trin. 26 H. 8. 6. 8 b uur in gn. pl. 1. cites 8. C. 


(Q. a) How 
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(Q. a) How the Joinder ſhall be ai Proceſs. B 
Attorney. / 


Br. Aid, pl. 1. F F Leſſee for Years hath Aid of the Leſſor upon whom the Avowry 


18 : is made, the Leſſor may join in Aid by Attorney. 11 0 
Brooke ſays, 28. b. OP 


Quod Mirum, that it had not been in Perſon, or by Attorney upon Proceſs. , MY 
pl. 6. cites S8. C. accordingly. Ibid. pl. 19. cites 8. C. atis. P. of joinin 5 * 
appear. Fitzh. Attorney, pl. 35. cites S. C. and S. P. Dy. 111. of 43. Hill fy tray 
Dormer v. Clark, Tenant for Lite pray'd in Aid of him in the Reverſion who came in b P, 15 
and by his Attorney join d in Aid. Froceſs, 


2. But the Meſne ſhall not join to the Tenant by Attorn 

Fol. 193. by the Joinder he acknowledges an 3 — — open 
join in — 11 1), 4. 28. b. 0 
3. here an Avowry 1s upon a Stranger, and Aid gran 

him, he cannot join by Attorney without Proceſs. x H. th * 2 
S. P. Br. Aid, 4 Avowry or Rent and Services upon Baron and Feme, as in Fure Uxz- 
* = Ny. ris, the Baron prayed Aid of his Feme, and had it, and Day given to him 
and he had to bring in his Feme without Proceſs, but he might have had Proceſs if 


Proceſs to he would; Quod Nota. Br. Aid, pl. 17. cites 35 H. 6. 10. 
bring her 
in, and this before Anſwer made, or Iſſue joined. 


reer N 


— 


(R. a) Joinder in Aid by Proceſs. [ Jat Proveſs.] 


Br. Proceſs, 1. JMNascire Facias, if the Tenant Leſſee for Lite has Aid of the 


b Reverſioner, d Scire Facias in Auxilium according to the Na- 
the Prothg. tue Of the fixſt Mrit ſhall be granted, and nor a Summons ad Auxili- 
notaries both andum. 12 D. 4. 3. | 

Summons ad 
Auxiliandum, and alſo Sci. Fa. ad Auxiliandum have been uſed, but by Thirne, and the Opinion of 


the Court, the ancient Courſe is to award a Scire Facias &c. Fitzh. Proceſs, pl. 124. cites 8. C. 


—ͤ— —— — q r a——— ᷑ E— 


(S. a) At what Time Proceſs ſhall be granted. 


Br. Aid, pl. I. I a Servant be at Iſſue, and has Aid of his Maſter, it 1s not nc 
2 2 — ceſſary that the Scire Facias ad Jungendum ſhould be return⸗ 
; ed before any Venire Facias ſhall be awarded, but they may be return 
able at one time, becauſe the Jfſue being joined, the Prayee cannot 
_ the ie, but is only to give Evidence. » Y. 6. 21. Contra s 
+ 10. U. 
* Br. Proceſs, 85 If Aid be granted of the King and Ordinary, by which he is ad. 
pl. 61. cites WAtDEeD to ſue to the King, yet betore a Procedendo comes Procels 
S.C. — ſhall be awarded againſt the Ordinary preſently. 12 D. 4. 4 b. tho 
ei ge it map be Proceſs thall not come before the Return, Oubitatur. 


— L“ 19 ID, 6. 5. b. 19 E. 3. Atd del Roy 5. i If 


n 


7 
5 
3 
4 
4 
9 
od 
1 
1 


— „ * n * 
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5 Tf Aid be granted ot the Ordinary, and the Eſtace ot the Patron See (1. «) 


-. Counterpleaded, toceſs {hall not be awarded againſt the Ordinary ay * Na 


l che Iſiue tried. 7 . 6. 41. 
a Tf Ad be granted ot a common Perſon, Patron and Ordinary, * F 


12rocels (hall iſtue ag. unſt both at che ſame time. 19 0. 6. 6. 


3. Ik a Farſon has Aid ot King Patron, and of the Ordinary, and Fitzh. Pro- 


. 


pfoceſs ig made preſently againſt the Ordinary before any Procedendo ceſs, pl. $- 


comes, it the Ordinary comes in upon the Return, he ſhall nor = "$1 < 2 30 


11 Aid to the [Parſon betore the Procedendo Comes. , 19 0. 


Curia, pl. 61. cites 


: : h9 H. 6. 5. 
and ſo the (b) in Roll ſeems miſprinted for (6.) 


6. In Treſpaſs, the De/endant ſaid, that it was the Frankteyement of R. Br. Proceſs, 
and he is his Tenant at Will, and entered, and did the Treſpaſs, Judgment Pl, 135: cites 


&c. the Plaintiff ſaid that it was the Franktenement of F. NM. who leaſed !, + 3: 


Ry . "on . * —- r. 
to him at Will, abſque hoc that it ts the Franktenement of R. and ſo to Illue, Enquelt, pl. 


and the Defendant prayd Aid ol R. and had ir, and Venire Facias iflu- 13. cites 
ed, and \\ rit to warnthe Prayee returnable at a certain Day, at which 8. C 
Day the Iuqueſt came, and the Sheriff returned R. Nihil, and the Deten- 

dant teſtified that he had Atlets &c. and prayed Garnithment, and that 

the taking ot the Inquett thall ſtay, and notwithſtanding the Inquett 

was taken, and found tor the Plaintiff, and he recovered Damages a- 

gainſt the Petendant; Quod Nota. Br. Aid, pl. 43. cites J H. 4. 31. 


7. Aid was granted in Treſpaſs after Iſſue Jor one in the Writ of another Br. Aid, pl. 


71. cites 


named in the Writ, and of a Stranger, and Venire Facias iſſued immedi- II. C. ..; 
6. 71 


ately upon the Iiiue, and Proceſs againſt the Prayee only, all at one 
Day; tor the Prayee ſhall not plead, but ſhall maintain the Iſſue and 
give Evidence. r. Proceſs, pl. 55. cites 7 H. 6. 25. 

8. In Treſpaſs they were at Iſſue in C. B. and alter Aid was granted, 
and there it was doubted whether Summons ad Auxiliandum thall itlue 
with the Venire Facias or not, and atter Summons ad Auxiliandum it- 


ſued firſt. Conta in B. R. tor there both jhall iſſue together. Br. Aid, 
pl. 136. cites 18 E. 4. 10. 


(T. a) How. By Attorney. 


: 


IN an Avorvry upon the Leſſor, if the Leſſee has Aid of him, the 
Letfor may join by Proceſs by Attorney. 11 I, 4. 28 b. 


2. So where the Avowry is upon the very Tenant, and Atd granted 


11 


(C. a) How granted without Monſtrans or Profert of 
Deed. 


1 2 for Life may have Aid of him in Remainder without ſhew- 8. P. and 
ing Deed thereof, for it may be that the Deed was delivered to then the 


him in Remainder upon the Livery, and not to the Tenant for Lite. Deed does 


Br. Aid, pl. 34. cites 47 E. 3. 18. 8 


: nant for 
Life. Br. Monſtrans, pl. 25. cites S. C. 


t t 2. In 


— 


* 
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* Br, Aid, ors 2. In Preecipe quod reddat, the Tenant for Life pray'd Aid of hi ny 
Fe cltes manner. Thirne bid him ſhew Deed of Remainder, for -4 e 10 


accord : 12 
ingly, that You; and fo he did. But Brooke ſays, Quere if of Neceſſity, for other. 
Feme Tenant Wile it is in * 22 H. 6. 1. For Remainder may be by Livery without Dea 
for Life reſ- Br. Aid, pl. 56. cites 12 H. 4. 20. 
ceived in De- ir 1 
fault of ber Buron, pray d Aid of him in Remainder, and had it without ſhewing Deed 
ſtrans, pl. 56. cites 8 C. accordingly. ——Þr. Counterple del Aid, pl 11. cites . HC. 2.8 0 75 
accordingly. Br Reſceipr, pl. 63. cites S, C.— Br. Aid, pl. 87. cites 22 H. 6. 41 that if th 
| Grantee of a Rent-Charge releaſes to him in Reverſion, the Tenant for Life cannot plead this * he e 

having the Deed, and therefore in Avowry upon him in Reverſion for Rent Service, the TR_— 2 
Life who was a Stranger to the Avowry had Aid granted him of the Reverſioner. * _ 


* 


(W. a) Proceedings, Pleadings &c. 


1. N Writ of Ce, the Tenant pray'd in Aid, and after he and the 

Pray ec pleaded jointly a Laſt Seiſin in Abatement ot the Wric, and 

held good. Thel. Dig. 208. lib. 14. cap. 8. S. 6. cites Mich. 10 E z. 
7 

But upon 2. It the Tenant prays Aid, and the Demandant counterpleads, and the 

Demurrer Tenant pleads Eſtoppel againſt the Counterplea, which is adjudg'd againit 


h — . "Wh ' | 
Ad, h him, this is peremprery. Per Seton. Br. Peremprory, pl. 96. cices 13 


is not pe- E. 3. | 
remptory. Br. Peremptory, pl. 76. cites 13 E. 3. per Seton. 


3. In Scire Facias out of a Fine after Aid Prayer, the Tenant was re- 
ceived to ſay that the Fine was once executed in the Father of the Deman- 
dant. Thel. Dig. 208. lib. 14. cap. 8. S. a. cites Hill. 29 E. 3. 21. and 
Mich. 26 E. 3. 69. and ſays ſee 11 H. 4. 68. 

4. Cui in Vita, the Tenant ſaid that F. was ſeiſed in Fee, and leaſed to 
him for Life ſaving the Reverſion, and pray'd Aid of him, and the De- 
and 1nt ſaid that F. had Nothing in Reverſion. And ic was argued, it he 
thould traverſe the Leaſe or the Reverſion, but atter Gratis they were at 
Iiſue upon the Reverſion; Nevertheleſs atter it is ſaid elſe where otten, 
that upon Aid Prayer the Leaſe ſhall be traverſed, and upon Reſceipt the Re- 
ver/ion, Br. Counterple de Aid, pl. 34. cites 41 E. 3. 8. 

5. Treſpaſs againſt F. aud 2 others, and the 2 juſtified becauſe the Plain- 
tiff was Villein Regardant to the Manor of B of F. their Majter, and 
would not be juſtified, by which they took him, and the other ſaid that 
Frank &c. and fo to Iflue, and the Defendant pray'd Aid of J. their 
Maſter, and had it, and Veuire Facias iſſued, and Scire Facias ad jungen- 
gendum in auxilium againſt J returnable at one and the ſame Day, 
and Proceſs upon the Original againſt F. returnable the ſame Day, ac 
which Day FJ. came, and join'd in Aid, and alſo anſwer d upon the Origi- 
nal, and pleaded FVilleinage ut ſupra ; Judgment if he ſhall be anſwer'd; 
and the Plaintiff 5 Frank, and of Frank Eſtate, and pray d Venire 
Facias, and Proceſs upon this Iſſue; and the ſaid 145 that ſbe held the 
ſaid Manor in Dower, the Reverſion to F. and pray'd Aid of him; And 
= Gaſcoyne, the laſt Venire Facias ought not to iſſue, for one Venire 

acias may make an End of all. Contra per Huls, and that both ſhall 
iſſue, and if the one Iſſue be found contrary to the other, He who his warn 4 
may have Attaint; tor in Replevin againſt Maſter and Servant, the 
Servant juſtified in Name of his Maſter, and after the Maſter join d 
and avow'd for the ſame Cauſe, the Servant is out of Court, for in 
Replevin Aid ſhall be granted before Iſſue, and in Treſpaſs not, hut 


after 


— —„- __—— —ů K ä —2— ——— „ 
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alter Iſiue, and therefore here the Servant is not out of Court; for it J. 
will make Detault, the 2 ſhall maintain the Iſſue alone, and this Aid in 
Treſpaſs is not but Ad Manutenendum exitum, and not Ad Reſponden- 
dum, and therefore boch liſues ſhall be tried; And per Gaſcoigne, J 
jhall not have Aid ot him in Reverſion becauſe he is Party to che Wit. 
Contra per Huls, and that all is one, and fee the Proceis upon Aid 
Prayer ſupra, that the one Iſſue tried ſball not be a Cuncliiiſian ag aint F. 
upon the other Iſſue, notwithſtanding the Aid Prayer; Quzre chereot if 
it be pleaded, and How the Proceſs ageiuſt the Jury, and againit the 
Prayee, and againſt the third as Patty, thall have one and the ſame Re- 
turn. Br. Aid, 10 45. cites 8 H. 4. 17. 
6. It was held that after Aid Prayer a Man ſhall plead a thing appa- In Replerin, 


rent to the Writ as Amicus Curie. Thel. Dig. 208. lib. 14. cap. 8. S. 4. CES 


cites 11 H. 4. 67. the Plaintiff 
; a had Aid of 

tis Feme, and after the Aid had, he and his Feme cvere not received to 2 Matter apparent in abatement 
of the Avocvry. Thel. Dig 208. lib 14. cap. 8. 8.6. Cites Trin 39 E. 3. 19. but lays the contrary was 
held Mich. i1 H. 4. 28. where it is ſaid alto, that the Plaintiff and the Prayee in Aid ſhould plead Hat- 
ter in ati in Aba cet of tie Avowry. But that it is held Mich 34 Hf. 6 S. 21. that after the Join- 
der in Aiu, they ſhalt noc plead 4 thing apparent in Abatement of the Avowry, but only as Amicas 


Curie. 


I * * 


»„— — at. ts. At. re — 


7. In Rep/evin, the Detendant avow'd upon a Stranger, and the Plaintiff In Replevin, 
ſaid that thts Stranger leaſed to him for Tears, and pray'd Aid of him and che Defen- 
bach it, and they join'd, there it they cannot agree in Plea, the Plea of the jor Tan 
Termor foal be taken, Br. Joinder in Aid, pl. 11. cites 5 H. 5. 6. upon T. a 


Stranger to 
the Replevin, as his very Tenant, and the Plaintiff ſaid that this T. leaſed to him for 20 Years, — pray d 
Aid of him and had it before Iſſue, whereupon J. join'd, and thereupon the Defendant confeſſed the Avow- 
ry, and the Plaintiff pleaded Riens Arreay as to Part, and Tender upon the Land of the Reſt, and Ne ungue; 
deifie for other Part, whereupon the Defendant demurr'd, ard well; becaule when Aid is granted ard 
the Prayor does not agree in Plea, there the Anſwer and the Plea of the Prayee, who is 1 cnant as to 
the Avowry, ſhall be taken, and the other refuſed. Br. Joinder in Aid, pl. 2. cites Mich. 2 H. 6, 1. 3. 


8. It Tenant for Life prays Aid in Præcipe quod reddat, and he and the 
Reverſicner do not gin in Plea, there the Plea of Tenant for Life ſhall be 
taten; tor he has the Franktenement which is the Cauſe of the Action, 
and he in ihe Rcverſion may falſity the Recovery after, it he has Cauſe. 
Br. Joinder 1n Aid, pl. 2. cites Mich. 2 H. 6. 1, 2. 

9. And in A/jiſe the Plea of the Tenant ſhall ſtand, and not the Plea of 
the Diſieiſor to the Right of the Land. Br. Joinder in Aid, pl. 2. cites 
Mich, 2 H. 6. 1, 2. and ſays that 45 E. 3. concordar. 

10. Recordare, the Delendant made Conuſance as Bailiff of A. B. 
Danghter and Heir of Z. P. the Plaintiff ſaid that A. B. is a Baſtard &c. 
and upon this the Deſendant pray d Aid of A. B. And per Babbington and 
Cort. he ſhall hase the Aid ; Contra per Straunge and Martin ; for by 
him he ought to have pray'd the Aid in the Concluſion of his Conuſance, 
and in Plea Perſonal a Man ſhall have Aid after Plea pleaded, and not 
betore, but in Plea Real a Man ſhall have Aid before Plea pleaded, and 
there are only 2 Manner of Entries of Aid, the one is of A1d before Plea 
pleaded, viz. that the Detendant or Tenant Petit Auxilium de 9 quo 
ipe non poteſt reſpondere, and after it be after Plea pleaded, the Entry is 
uod defend petit Auxilium de B. ad manutenendum exitum, and in this 
Caſe it cannot be Ad manutenendum exitum ; for no Iſſue is join'd, and it 
cannot be &c. Sine quo non poteſt reſpondere ; for he has anſwer'd to the 
Action, and in the chefs thereot has not pray'd Aid, and therefore 
he has paſſed the Advantage of it, and there are no more Entries of the 
a yy theſe 2; Quzre, tor it is nor adjudged. Br. Aid, pl. 94 cites 
4 H. 6. 300. 


11. In 


2A 
— . — — <_ 


= 
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11. In Treſpaſs againſt ſeveral, one juſtified by the Command of thoſe thi; 
had pieaded, and of others not named, becauſe that was the Franktenen.,; 
of them by which he entered, and fo to Iiſue, and fo prayed Aid of 40 
atrer lilue joined. The Court held that he thould have it of thoſe nor 
named in the Wrir, but not of thoſe named; whereupon the Plainti , 
avoid Delay granted the Aid of all, and per Cheney the Ven. Fac. ſpall , 
ſue immediately withour attending the coming ot the Prayee; and Pry. ; 
ſhall iſſue againſt the Prayee inſtanter; tor when tie comes he ſhall not 
plead any Plea, but ſhall join in Aid at the Iiſue, and give Evidence 
Quod Nora. Br. Aid, pl. 7r. cites 5 H. 6. 71. [21.] : 

Br. Aid, pl. 12. In Precipe quod reddar the Tenant prayed Aid of A. who is ready to 
J5,cres 4 Join, and the Tenant demiurr'd [averr'd) that he is not the ſame Perſon, and 
wr Sos the other e tontra. The I enant prayed Proceſs againſt the Prayee, and 
| ſaid that the Lyue is not receivable, whereupon the Tenant was awarded 
to anſwer alone in as much as he refuſed the Averment ; and fo ſee chat 
Iſſue may be taken, whether he be the ſame Perſon. Br. Joinder in Aid, 

pl. 13. cites 7 H. 6. 45. 

13. After Aid pray'd of 2 Parcener, the Tenant ſhall nor plead Parce. 
nary with one not named in Abatement of the Writ. Thel. Dig. 208. lib. 
14. cap. 8. S. 5. cites Paſch. 9 H. 6. 5. 

14. In Precije quod reddat the Tenant pray d Aid of one B his Coyfiy, 
by reaſon of Partition made between them, and pray'd that he be ſummoned in 
diverſe Counties, and in the Cornty of Cheſter, and the Plaintiff” ſaid that 
B. had Aſſets to be ſummon'd in the County of D. and pray d Proceſs theres; 
And by the Opinion ot the Court, except Paſton, tho* the Demandant 
ſued the Proceis for his own Haſte, it hall be intended the Proceſs of 
the Tenant, and it is Reaſon that the Tenant have his own Proceſs 
where he prays it; Quære. Br. Aid, pl. 98. cites 14 H. 6. 3. 

But in Plea 15. In Annuity againft a Parſon, who ſhewed Cauſe of Aid, and pray'd 
9 __ Aid of the Patron, the Cauſe is not traverſable. Br. Counterple de Aid, 
nant for Life Pl. 12. Cites 22 H. 6. 47. 

prays Aid of . : : 
him in Reverſion, he ſhall ſhew Cauſe, and there the Cauſe is traverſable. Ibid. 
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15. In Replevin the Avotry was on a Stranger, of whom the Plaintiff 
pray d Aid, and had it; there, upon the Foinder, they may plead Ne unques 
Ser/ie, and the like againſt the Defendant ; tho the Termor himſelf, with- 
out the Joinder, cannot have ſuch Pleas. Br. Joinder in Aid, pl. 15. cites 
22 H. 6. 3. 
17. In Avotury the Plaintiff pray d Aid of his Leſſor for Nears, and had 
Summons ad Auxiliandum returned ſerved, at which Day the Prayee came 
not, and the Plaintiff is eſſoignd. There Judgment ſhall not be given 
immediately that the Plainritt anſwer alone, but the Default of the Prayee 
ſhall be recorded; and at the Day which the Plaintiff has by the Eſſoign, 
the 0 09d ſhall be given that the Plaintiff anſwer alone. Quod nora, 
for his Appearance at the Day of Eſſoign ſhall not ſerve, if he does not ap- 
pear now at this Day of the Return of the Summons &c. Br. Aid, pl. 
I. cites 27 H. 6. 4. 
18. Note per Brown, Prothonotary, That if the Defendant in Treſpaſs 
prays in Aid of his Maſter or Leſſor, who is a Stranger to the Writ, the 
Plaintiff may ſay that the Prayor is dead, and the other may ſay that Alive, 
&c. and Iſſue ſhall be thereof taken. Br. Aid, pl. 144. cites 32 H. 
6. 34- | 
Ibid. pl.14. 19. Prayee cannot plead in Abatement of the Aobwry admitted by the 
cite S. C. Plaintiſt, unless as Amicus Curie. Quad nota. Per Curiam. Br. Avow- 
ry, pl. 12. cites 34 H. 6. 8. 21. | | 
it the 20. In Annuity it was ſaid that if a Parſon prays Aid of the Patron and 


Patron and Ordinary, and they are efſoign'd, or make Default, the Defendant may re. 
Ordinary - linguiſt 
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linguiſh his Aid- Prayer, and anſwer alone. Br. Aid, pl. 124. cites 4 vill not jun, 
E 28 | there the 

4. 28. ; I Defendant 
ſhall plead alone. Ibid. But if they will join with the Defendant, and plead the ſame Plea that the 
Defendant pleads, then they ſhall be ſufter'a to join with the Defendant therein. Ibid. — But if they 
vary in Plea, the Plea of, the Defendant only ſhall be taken. Ibid. And tho" they offer to join, yet 
the Defendant may relinquiſh the Aid-Prayer, and confeſs the Action; per Danby Ch. J. Ibid. 


21. In Annuity after Aid- Prayer, and before Appearance, he who prays 
in Aid may refuſe the Aid, and plead in Bar only; but contra after the 
Prayee appears and offers to join, wnleſs they vary in Plea; for then the 
Plea of the Tenant ſhall be taken ; but the Defendant may confeſs the Ac- 
tion, notwithitanding the Prayee offers to join, and it the Prayee be 
eſſoign'd, this is no Appearance; and note that the De fendant may anſwer 
alone. Br. Joinder in Aid, pl. 19. cites 4 E. 4. 28. 

22. In Writ of Right 7 . againſt F. who ſaid that he held for Liſe, 
the Remainder to B. and C. who joined by Proceſs, and pray'd that the 
Demandant count againſt them, and it was ſaid that he ſhall not count, 
but ſhall have Oyer of the firſt Writ and Count, and fo he had, and vouch'd. 
Br. Aid, pl. 132. cites 11 E. 4. 2. 

23. It Aid be granted where it does not lie, it is not Error, but Delay. 
Contra it Aid be denied where it does lie, it is Error; per Fineux. Br. 
Aid, pl. 118. cites 8 H. J. 8. 


For more of Aid of a Common Perſon in General, ſee Aid of the 
King, Parceners, Reſceipt (S) Voucher, and other Proper 


Titles. 


Alien. 
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(A R ̃ Ä m mn ̃ 
) len- born. ten-Friend. A ings he ., 


may have, without Forfeiture to the King, 


. AN Allen may purckaſe Land. 11 U. 4. 26. b. f 14 Hen, 4. * Br. Devi 


20. Co. Lit. 2. b. 17. cites Vo 


+ Br. Denizen &c. pl. 2. cites S. C. 


2, But the King may ſeiſe it. 11 Pen. 4. 26. b. + 14 Hen. 4. 20. Br. Deni- 


zen, pl. 17. 


Cites S. C. & S. P. But the Purchaſe ought to be found by Office. And ſo it was in the Caſe of Alan 
Ring in the Time of King E. 6. 4 * if Information in the Exchequer ſhall not ſerve in this Caſe. 
Br. N. The King, upon Office found, 


It ſeems that ir ſhall not. C. pl. 443. Temp. E. 6. 
ſhall have them. Co. Litt. 2. b. dow 4 


S. P. if without Licence, Br. Denizen, pl. 2. cites 14 H. 4. 19. S. C. 


3. Ik an Alien Friend be a Merchant, he may purchaſe a Leaſe for Though be 
cannot pur- 


Years of a Houſe tor his ä ey the King ſhall not have u chaſe Free- 
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hold, yer he ſo long as he inhabits there. Co. Litt, 2. b. For this was neceſſary 


may have a tor his Trade and Traffick, 
ouſe of 


Habitation here for the Time that he is here, though he be no Denizen, but is to remain here for Mer 
chandize, or tlie like ; per Cur. oviter. Poph. 36. S. . admi ted; for if they were diſabled in 
ſuch Cafe, it were in Effect to deny them Trade and Traffick, which is the Life of every Iſland. - 
Rep. 17. a. in alvin's Caſe. See D. 2. b. Marg. pl. 8. Yarborow's Reading upon the Statute of 
27 E. 3. cap. 2. accordingly, 


S. P. unleſs 4. But if he Departs or leaves the Realm, the King ſhall have 
he leaves Leale. Co. Litt. 2. b. ; * 


Servants 


reſiding there during the Time. D. 2. b. Marg. pl. S. in Yarborow's Reading in Lent, 35 Eliz. on 
the Stat. 27 E. 3. Cap 2. | 


5. So if he flies poſſeſo'd thereof, yet his Executors or Adminiſtra: 
oy ſhall not have it. Co, Litt. 2. v. Sir Fames Crojr's Caſe, 29 

Eltz. | 
Ir was fad 6. But ſuch Alien Friend, tho he be a Merchant, yet if he pur. 
f m chaſes a Leaie tor Years ot Land, Meadow c. the King thail have it; 
artwoment, tor this is not _necetfary tor his Trade ot Traftick. Co. Litt. 2. b. 


at if an „ 

1 born Silt James Cro/t's Caje. 29 Eliz. Relolved. 
obtains a 

Leaſe for Years, the K ing ſhall have it; for he cannot have Land in this Realm of any Eſtate. Be. De. 
nizen, pl. 22. cites 5 M.——< gr. N. ( pl. 491. S. C.-—No Alien can have Land within the Realm, 
unleſs he be Denizen. D 2 b. pl 8. Paſch. 19 H. 8. — And. 25. pl. 56. The Opinion of the Juſticrs 
of C. B. was, that Alien Friend may have Goods and Leaſes in England, and may make Teſtament of 
them, tho' he be nor Denizen.—-—Bcndl. 36 pl. 61. S. C. accordingly. S. P. 7 Rep. 17. a, in 
Calvin's Cale. 


See pl. 24. 7 But if an Alien Friend, who ts not any Merchant, purchaſes a 
Leaſe for Bears ot a Houle tor his Habitation, pet the Ring ſhall have 
it. Co, Litt. 2. b. Sir James Croft's Caſe, Reſolved. 

* All. 14. 8. Ik an Alien Friend purchaſes a Copyhold in Fee in the Name ot 

N Fe J. S. in Truit for himſelf and his Heirs, Quæte whether the King 

1... ane ſhall have this Truſt of the Copphold. Palch. 24 Car. B. B. this 

de King was a Queſtion between the Ang and Holland, and much argued at 

eus hve Bar, but no Opinion given therein; but the Truit being rraverted, 
the Vic, "'© and this tound tor the King, yet udgment was given igainit the King, 
yr Bog beeaute by the Inquiſition by which this Truſt and Matter was 

Land itfelt tound, J. S. who was the Perlon truſted, and who had rhe Citate 

by Law, In Fee in him, was put out of JPofſeflton thereof by the Inquiſition; 

bur by Equi- whereas the Alien had bur the 'I'ruſt, and no Poſiethon, and therefore 
eee De. admitting the Truſt was given to the King, yet che King could not 
cree for it, habt the Poſſeſiton by Force thereot, but oughr to ſue to have the 
and ſo was Truſt executed in a Court of Equity. Intratur Trin. 21 Car. 


Sir John 
Dieke Cee Rot. 20 1 f 
Sty. 20. 41. 76. $4. 90. 94. S. C. Curia adviſare vult.— Mod. 17. pl 46. Arg. Cites Styles's Reports 
S. C. that if an Alien purchaſe Copyhold Lands, the King ſhall not have the Eſtate but as a Truſt, 
and that the particular Reaſon was, becauſe the King ſhall not be Tenant to the Lord of the Manor. 
Bur ſee Sty. 40. &c. cited as above. D. 2. b. Marg. pl. 8. fays, that Harriſon in his Reading at Lin- 
coln's-Inn, 1632. held, that an Alien cannot purchaſe Copyhold Land, becauſe he has no Capacity to 
retain but only for the King, and the King cannot hold of any, and therefore if he purchaſes it ought 


to eſcheat to the Lord of the Manor. 


9. Paſch. 11 E. 3. Rot. 8. Land was extended upon a Statute de- 
knowledged to an Alien Friend Merchant, and delivered to ey ot Office 
was found for the King, and adjudged that he ſhall have the Land upon 
the Extent, and ſhall not be taken from him upon Office tound, and 
that this is within the Stat. 13 E. 1. de Mercatoribus, and if he be 


ouſted he ſhall have an Aſſiſe, and fo Glanvill J. inclin'd in his * | 
| 3 


_— 


* 


Alien. = 


— — * 


— — 
ing, an 


cordingly. D. 2. b. 


10. 


f a Rever/10n 


d the Caſe above was debated three Years Hill. 13 E. 3. ac- 
Marg. pl. 8. 
of Land be granted to an Alien by Deed, and before 


Attornment the Alien is made Denizen, and then the Attornment is made, 
the King upon Office tound ſhall have the Land; for as to an Eſtate be- 
tween the Parties it paſſes by Deed ab initio. Co. Litt. 310. b. 

11. An Alien is not capable ot an Offce, Jenk. 130. pl. 64. cites 4 


E. 4. 9. 
12. 


By the Common Law an Alien was capable of a Benefice in Eng- 


land ; for the Church is one throughout the whole World; but at this 


Day it cannot be w 
3. and 10 R 2. Jenk. 5 
An Alien and an Engliſhman were joint Purchaſors ; the Alien di- 
e Survivor ſhall not have the whole, but upon Office found the! 
ſhall have the Moiety. Le. 47. in pl. 61. Fenner cited it as ad- 


25 E. 
13. 


eq 5 th 
Dueen 


judg'd in Forcet's Caſe. 


ithout the King's Licence, by the Starutes made 
enk. 130. pl. 64. 


D. 283. b. 
34. Paſch. 
11 Eliz. 

S. C. and it 
u as that T. K. 
in feoffed B. 


an Alien, and Forcet, to the Uſe of himſelf and his Wife in Tail, Remainder to his right Heirs, and 
ir ſeemed, that if an Office be found, the Queen ſhould have the Moiety by her Prerogative to her 


own Uſe, and the other Uſe in this Moiety is gone for ever. 


Goldsb. 29. pl. 4. Mich 28 & 29 


Elis. Fenner ſaid that he had heard lately in the Exchequer, that an Alien and an Engliſhman pur- 
chaſed Lands jointly, and the Alien dying, it was adjudged that the other ſhould have the whole by 
Survivorſhip. But Anderſon and the whole Court ſaid, that this could not be Law ; for it is a Max- 


im, that Nullum Tempus occurrit 
being an Alien, the ſame is good, 
Jac. B. 


R. 


If one covenants to ſtand ſeiſed to the Uſe of his Brother, 


De 
an Uſe will ariſe ; per Cur. Godb. 275. in pl. 388. Hill. 16 


14. If one takes an Alien to Wife, and then he aliens his Land, and af- But ſee 


terwards / 


e is made Denizen, and the Husband dies, the ſhall not 


Dower (A) 
be 2. () pl. 


endowed, becauſe her Capacity and Poſhbilicy to be endowed came by 22 0 


the Denization, but otherwiſe it is it the were naturaliz'd by Act of pl. 


Parliament. Co. Litt. 33. a. 


the King's 


1. where 
ſuch Marrt- 
age was by 

Licence, that ſhe had Doy cr. 


15. Leaſe for Years was made to an Alien on Condition to have Fee on 
paying 20. J. During the Leaſe he is made Denisen, and-atrer pays the 
20 |, Frowike in his Reading, as cited by Dyer, held that the King 
ſhould have the Fee, but Plowden thinks the Alien, being then a Deni- 


zen at the Time ot Payment, ſhall have it. 
18 Eliz. in Cafe of Nicholls v. Nicholls. 


x7 oy 6 452. b. Mich. 17 & 


16. Duplicatus Sanguis it not neceſſary in Deſcents or Purchaſes ; As Jenk 3 pi. 


Alien has Iſſue a Son by a Wife Inheritrix, which Son is born in Eng- f. 
land, this Son, atter the Death of the Wife, 


Jenk. 


203. pl. 27. 


thall 


P. viz. 

4 both on the 

inherit the Land. part of the 
Father and of 
the Morher. 


17. An Alien born purchaſed Lands, and before Office faund the Dueen Le. 47. pl. 


made him Denizen and confirmed his Eſtate. 
the Lands were not in the 


firmation good; But Rhodes held that he ſhould tak 


of the 
tleworth 


Anderſon Ch. J. thought 
Queen before Office 


61. 0 C. but 
no Judg- 
and ſo the Con- meg 


e only to the Uſe 4 Le 82. pl. 


ueen, and then the Confirmation void. And afterwards Shut- 175. S. C. in 
ing asked as to his Opinion by divers Barriſters, declared, totidem Ver- 


that he thought it not in the Queen beſore Office, and therefore thought on 
the Confirmation good. Quzre. Goldsb. 29. pl. 4. Mich. 28 & 29 


Eliz. Anon, 
18. A. an Alien had Lands by Purchaſe in Tail, the Remainder to B. Goldsb. 102. 


in ee, A, ſuffered a common Recovery, and died without Iſſue. 
ing found by Office, the whole Court held that the Recovery was good 


- - pl; 7. S. C. 
This be and Ander 


? ſon ]. held 


and ſhould bind the Remainder. 4 Le. 84. pl. 177. Mich. 30 Eliz. C. bim a good 


0 Anon. 


Office found, and that the Office has Relation for the Poſſeſſion of the Alien, 


Tenant to the 

Præcipe before 

but not 10 ſay that the 
Alien 


Alien never hd it, and the Juſtices held it a ſtrong Caſe that the Queen ſhall have it, and that the 


Remainder is gore 10 Mod 124. Arg S. P. accordingly, that he is a good Tenant to the Pre 
before Othce tound, y recipe 


S. C. cited 19. An Alien may have Adminiſtration of Leaſes as well as of perſonal 
8 1 * 1. Ch. Things, becauſe he has them in another's Rg, and not to his own 
7 ' Uſe. Reſolved per tor. Cur. Cro. C. 9 pl. 6. Faſch. 1 Car. 1. C. B. Car. 


von's Caſe. 


7 Rep. 25, 20. The Law will not give an Alien the Benefit of Taking by an 
Cafe 7 OH Act in Law; as by Deſcent, Curteſy, Dower, or Guardianſbip, becauſe 
and inftances he cannot keep it; and Lex nihil tacit truitra. Per Hal Ch. Baron 
as to Dower Vent. 417. in tae Cafe ot Collingwood v. Pace. | 
and Curtcſy. 

Co. Litt. 31. a S. P. accordingly as to Dower, 


21. If an Agreement for a Houſe is made with an Alien Artificer for { 
long as he and | pleaſe, at the Rate of 201. per Ann, Aſſumpfit will lie 
thereon, and ſo rne Statute is evaded ; ſo it it be that he ſhall have m 
Houſe tor ſo long as he and I pleaſe, for ſo much as it is worth, Per Cyr. 
And yet agreed that a Contract which amounts to a Leaſe is void b 
this Stature. 2 Show. 135. pl. 114. Mich. 32 Car. 2. B. R. in Caſe of 
Pilkington v. Peach. 

22. An Alien cannot purchaſe Land tor his own Benefit, but he may 
tor the Benetit ot the Crown. See 10 Mod. 91. 94. 120. 122. Arg. 

23. Marriage is not a Gitt in Law of a Term for Years to an Alien, for 
his Wite may fue and be ſued as a Feme ſole. Admitted. Arg. 9 Mod. 
104. Mich. 11 Geo. in Caſe of Theobald v. Duffoy. 


A Leaſe was 24. 32 H. 8. cap. 16. S. 13. Enacts, that Leaſes of Honſes or Shops to 
made ofa Strangers Artificers, who are uot made Denizens, ſpall be void, and that 
2 and a 2% Leſſor and Leſſee ſhall forfeit 5 1. to be divided between the King and the 
Bond given 

my" nt Proſecutor. 


formance of Covenants, In Debr bronght upon the Bond the Defendant pleaded this Statute, and that 
it was a I.ciſe for Years made to an Alien Artihcer. It was admitted that the Leaſe was void, and 
therefore per Cur. the Obligation is void allo; for it would be abſurd that when the Statute makes the 
T eaſe void and ſo del roys the Contratt, the Obligation to inforce the Payment of rhe Rent ſhould 
remain go. And it was ſaid that tho* ſuch Leaie be made to an Alien Artificer by the Name of Gent. 
yet if in Truth he be an Axtificer, ſuch Leaſe ſhall be void by this Statute; and Judgment for the 
Defendant. Sid. 308. pl. 19 Mich. 18 Car. 2 B. R. 2 v. Harridge. Saund. 7. S. C. ſays 
Exception was taken to the Piea, that the Defendanrs had not averr'd that the Meſſuage demiſed <vas a 
Manſion Houſe, and that rhe Statute intended only ro provide that Alien Artificers ſhould not have 
Houſe or Shop to exerciſe their Trades pnblickly in Prejudice of Natural Subjects exerciſing the ſame 
Trades, but if they would live here as Gentlemen upon their Eſtates, they might take Leaſes of Stables, 
Coach hou'es, or other convenient Houſes to lodge their neceſſary Goods in, and ſuch are not within 
the Words nor Meaning of this Act, becauſe not within the Miſchief of it; and therefore the Plea was 
ill for Uncertainty ; and of ſuch Opinion were Twiſden and Windham J. But Kelynge held that the 
Meſſuage ſhall be intended a Manſion-houſe prima facie, and that the Plaintiff ought to reply that it 
was not a Manſion-houſe, and ſo the Point would come in Queſtion. Moreton |. hefiravit. And af. 
rerwards the Defendants thinking the Judgment of the Court would be againſt them, they paid the 
Plaintiff the Rent and Charges as the Reporter (who was Counſel for the Plaintiff > ſaid he was told 
by the Plaintiff's Attorney; and that ſo no Judgment was given. S. C. cited as adjudg'd, that the 
the Bond for Performance of Covenants was void, and agreed 55 all rhe Conrt and Caunſel at the Bar to 
be good Law. 2 Show. 135, 136. Mich 32 Car. 2.-———In Debt brought on ſuch Bond, the Defen- 
dant picaded this Statute, and ſets forth that he is a Vintner, and an Alien Artificer, The Ch. Juſtice 
ſaid that this Statute refers ro 1 R. 2. cap. 9. which prohibits Alien Artificers to exerciſe any Handy- 
craft in England, unleſs as Servant to a Subject skilful in the ſame Art, upon Pain to forteir his Goods; 
ſo that it is plain that ſuch as uſed any Art or manual Occupation were reftrain*d from uſing it here to 
the Prejudice of the King's Subjects; that the Myſtery of a Vintner chiefly conſiſts in mingling Wines, 
which is not properly an Art but a Cheat; and fo the Plaintiff had his Judgment. 3 Mod. 94. Hill. 
1 Jac. 2. B. R. Bridgham v. Frontee. | 

At Common Law, a Leaſe to an Alien Artificer, either of an Houſe or Shop, was good between the 
Parties, but ſorfeitable to the King; but now if a Shop is let to an Alien Artificer, the Leaſe is void by 
the Statute 32 H. 8. and if the Leſſor brings an Action of Debt for Rent, the Leſſee may plead this Ha- 
tute in Bar to the Action; but if an Houſe or Shop is let to an Alien Gentleman, the Leaſe is not void with- 
in that Statute, neither is it pleadable in Bar to an Action. 3 Salk. 29. Anon. 
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(A. 2) Who is Alien, and who Alien Friend or Alien 
Enemy. 


L E who is born beyond Sea before the Statute, whoſe Father and Mo- 

ther were Engliſh, was inheritable by the Common Law, nevei- 
theleis now this is clear by the Statute ; Per Huſſey. Br. Diſcent, pl. 
47. cites H. 10 H. 4. 9. 

2. It a Man goes over Sea without the King's Leave, and has Iſiue there The, Dig. 
and dies, and the Iſſue ſurvives, the 1/ze thall not be his Heir inaſmuch lid, 1. cap. 6. 
as he is Alien born, and the Land ſhall eſcheat, and no other ſhall be his pl. 16. cites 
Heir; Per Newton. Br. Denizen, pl. 14. cites 22 H 6. 38. 8.0. 

3. But contra Lib, Dr. & St. and that where the eldeſt Son is an Alien, 
and the youngeſt Denizen, there the youngeſt thall be Heir, As between 
Baſtard and Mulier; But e contra where the eldeit lawtul Son is attaint- 
ed in the Lite of his Father of Felony ; tor he was once able. Contra 
ot Baſtard and Alien, nota Difterentiam. Ibid. 

4. It the King grants Patent of Denizen to NM. NM. born at B. under the 
Dominion of the Emperor, where he was born in France, this Grant is void 
by the falſe Surmiſe ; Per Brian, but per Cur, contra, and that this can- 
not be tried, and the Effect is that he is made Denizen. Br. Denizen, pl. 

23. cites 9 E. 4. 11. Bagor's Caſe. 

5. It all the People of England would make War with the King of 
Denmark, and the King will not Conſent to it, this is not War; but 
where the Peace is broke by Ambaſſador, the League is broke. Br. Deni- 
zen, pl. 20. cires 19 E. 4. 6. 

6. An Engliſhman paſſed the Sea and married a Female Alien, by this the 
Feme is ot the Legeance of the King, and her [tive thall inherit. br. De- 
nizen, pl. 21. cites the printed Book of Abridgment ot Atliles, 

7. He who was born beyond Sea, and his Father and his Mother were 
Eng liſs, their Iſſue thall inherit by the Common Law; Per Hutley Ch. 

J. Thel. Dig. 4. lib. 1. cap. 6. S. 9. cites 1 R. 3. 4. 

8. Thel. Dig. 4. lib. 1. cap. 6. S. 13. Says, that the Opinion of Sir 
Edward Saunders, Ch. Baron, in the Caſe of Stowel, PI. C. tol. 368. 

b. is that theſe who are in Ireland or Scotland, are extra Regnum Angle, 
and fo within the Exception of extra Regnum in the Statute of Fines. 

9. 14 & 15 H. 8. 4. Engliſhmen ſwearing Allegiance to Foreign Princes 
call pay the ſame Duties as Aliens, but upon their returning and dwelling iu 
the Realm, to be reſtored to their Privileges. 

10. 'The Son of an Alien whoſe Son is born in England is an Engliſh- 
man, and not an Alien. Br. Denizen, pl. g. cites 36 H. 8. 

11. A Baſtard was begot at Tournay by an e of an Englith- S. C. cited 
woman after the Conqueſt thereof by H. 8. and Catline Ch. J. Saun- 28 .— 
ders Ch. B. Whiddon and Brown J. and Dyer, held that this Baſtard J 5 * 4 
was a Liege- man, in like Manner as Iſſue born here in England between 8. C. & S. P. 
Aliens, and fo capable of purchaſing and impleading here as a Denizen, accordingly ; 
Tourney being at the Time Parcel of the Dominions of England. H. 5 1055 
224. pl. 29. Trin. 5 Eliz. Anon. ä r 
tho' Tour- 
ney be won back by the French; for he was born in Obedientia & Ligeantia Regis Angliæ. By the 
two Chief Juſtices and other Judges. your. 227. pl. 91. 

The Law is the ſame altho* the Mother be French, or the Father and Mother French; for the Rea- 
ſon is alike. Jenk. 229. pl. 91.—8. C. and S. F. cited by Vaughan Ch. J. Vaugh. 282. For it was part 
of the Nomin1ons belonging to the King of England Pro Tempore. | | 

Such alſo is the Law, it an Husband and Wite who are Alien have Iſſue born in England, here the 
Parents are born in France, Jenk. 227. pl. 91. | 


Xa | 12. perſons 
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12. Perions born upon the Engliſh Seas are not Aliens. Molloy 370 

13. It an Alien comes into England, and has Iſſue two Sons thoſe 
Sons are Indigenæ, Subjects born, becauſe born within the Realm 2 2 
Litt. 8. a. | 5 

14 Alien /gni/ies one born in a ſtrange Country, under th jene 
of a ſtrange Prince or Country. Co. Litt. 128. 4 a en 


4 Le. 110, 15. It Baron and Feme go beyond Sea without Licence, or farry there after 


2 & the Time limited by the Licence, and have litue, this Iflue is Alien and 
1 2 Ys » 38g . a i 5 
that by ſtay. not inheritable. Held upon Evidence in Eje&ment, contrary to the 


ing there Opinion ot Huticy, 1R.3.4. Cro. E. 3. pl. 8. Hill. 24 Eliz. B. R. 
longer than Hyde v. Hill. 
the an point- ; 1 

ed Time, thev loſe the Benefit of Subjects Burt it being further proved that th 

attainted of Treaſon, and went beyond Sea without Licence, returned E the Time of 8 boar 
was reſtored by Act of Parliament, it was thereupon held that the Iſſue was inheritable. 5 


16. A.*'s Father and Mot her enſeint duelt in Calais when it was took 
the French, and tled into Flanders, and there the Wite was delivered. 
Adjudged he thall be Denizen, becauſe the Parents were born in Calais 
2nd he was begotten there, tho' born in Flanders, D. 224. pl. 29. Marg. 
cites 2 Jac. in the Exchequer, Colt's Caſe. 

7 Rep. 1. 17. A Peſtaatus in Scotland brought an Aſſiſe of Lands in Middleſex, 

Trin. 6 Jac. The Delendant pleaded to his Pertun, that he was an Alien born in Scot- 

S. C. land, alter the Death ot Queen Elizabeth, ſub Ligeantia Regis Scotiæ. 
Upon a Demurrcr, and after ſeveral Adjournments, it was reſolved tor 
eee by all the Judges of England. Jenk. 306. pl. 82 Calvin's 
Caſe. 

It Enemies 18. There are regularly (unleſs in Special Caſes) 3 Incidents to a Sub- 

ſhould come jet# born. 1. * That the Parents be under the att ual Obedience of the King. 


the King 2dly, f That the Place of his Birth be within the King's Dominions. 3d= 


Dominions, ly, + The Time ot his Birth is chiefly to te confider'd ; tor he cannot be 
and ſwyprize a Subjeft born ot one Kingdom, that was born under the Legiance of 


any Caſtle the King of another Kingdom,; albeit atterwards the one Kingdom de- 
or Fort, aad ,- ; . © * 

bollets ene ſcends to the King of the other Kingdom. 7 Rep. 18. a. Trin. 6 Jac. 
lame by Ho- in Calvin's Caſe. 

ſtility, and 

hate I ue there, ſuch Iſſue is no Subject to the King, tho he be born within his Dominions, becauſe he 
was not born under the King's Ligeance or Obedience. 7 Rep. 18. a. b. in Calvin Caſe. —lbid. 6 a, 
S. P. and alſo becauſe ſuch Iſſue was not born under the King's Protection. 

+ And therefore all Perſons born in Normandy, Gaſcoign, Guyen, Anjou and Bretaigne, bile they 
were under the adlual Obedience of the Ning of England, were inheritable within this Realm as well as 
Ergliſhmcn, becauſe they were under one Ligeance due to one Sovereign ; and therefore Perſons born 
in the Hes Guernſey and Ferſey, Parcel of the Dukedom of Normandy, tho' no Parcel of the Realm of 
England, but ſeveral Dominions enjov'd by ſeveral Titles, and govern'd by ſeveral Laws, are inherit- 
able to Lands within the Kingdom of England. + Rep. 20. b. 21. a. hut Perſons born in other 
Parts of Normandy &c now out of the actual Poſſeſſion of the Kings of England, are not, for that 
Reaſon, Subjects of the Kings of England 7 Rep. 18. a. 

+ And therefore the Antenati in Scotland were Aliens born. 7 Rep. 18 b. in Calvin's Caſe.— And 
the uniting the Kingdoms by Deſcent ſubſequent cannot make him a Subject ro that Crown, ro which 
he was an Alien at the Time of his Birth ; bur if the Kingdoms ſhould by Deſcent be divided and go- 
vern'd by ſeveral Kings, yet all thoſe born under one Natural Obedience, ' „nile the Reaims were 
united, will not be Aliens; for Naturalization veſted by Birth-right, cannot by a Woes” of the 
Crowns afterwards be taken away; nor can he that was by Judgment of Law a Natural Subject at the 
Time of his Birth, become an Alien by ſuch a Matter, fx poſt Facto. 7 Rep. 27. a. b. S. P. 
& S. C cited by Vaughan Ch. J. Vaugh. 286 287. in Caſe of Craw v. Ramſey. 


19. An Alien ig a Subject that is born out of the Allegiance of the 
King, and under the Ligeance of another. 7 Rep. 16. in Calvin's 
B. 
Secus if the 20. If aw, Laps 4 in a Foreign Country has Iſſue there by his Wife, an 


Wife be a Engliſpwoman, by the Common Law they are natural- born Subjects, ow 
ye 
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Alien. 


of 


p—_ wo 


ing' ini I Foreigner. 

et they. oy born out of the King's Dominions. 7 Rep. 18. a. in Cal Ja 1 
* A Merchant trading in Poland married an Alien, and died, leaving Mar. 91. pl. 
be bi with Child. It was held tnat the Father, being an Engliſh Mer- yo 2 

. and living abroad for Merchandize, the atter- born Child 1s born cording] 1 
g Denizen and ſhall be Heir to him; tor as Berkley J. ſaid, the is Sub jerk. 3. pl. 
Poteſtate viri & quaſi under the Allegiance of our King. And per 2 cites S. C. 
Bramptton, tho? the Civil Law 1s that Partus ung Ne Ventrem, yet our n 
Law 1s otherwiſe, and the Child 1hall be of the Father's Condition, and , - 3a 
he being an Engliſh Merchant, and reſiding there tor Merchandize, his Merchant 
Children ſhall by che Common Law, or rather, as Berkley ſaid, by the requires a 
Statute 25 E. 3. be accounted the King's Lieges, as their Father was. long — 
And another Caſe being cited to have been adjudged 2 Car. accordi agly, 33 
judgment Was given tor the Plaintiff, the after-born Child. Cro. C. not trult his 
501. pl. 5. Hill. 16 Car. B. R. Bacon v. Bacon. Fortune 


wholly to 
8. C. cited by Hale Ch. Baron in his Argument, as adjudged by 


u. 


Factors. Sid 198. cites 8. . 


ſtices of England. 1 
. Merchant had ſeveral Children born in Poland of a Poliſh Woman, and deviſed his 


„ds i land ro ſuch Children; and it being demanded of all the Juſtices of Ergland at Serjeant's- 
E J. ſaid, they made no Scruple * of them but that 4 [fue ſhould inberk, and were 
not Aliens, becauſe the Father went with Licence, being a Merchant, and in our Law Partus ſequitur 
patrem; and alſo there is Blood between him and his [ ue, and he communicates Nature to them; and 
the Judges ſaid that this Iſſue have Fidem utriuſque maſs bow of England and Poland. And ſeveral 
of the Judges took it, that the Words of 25 E. 3. De Natis ultra Mare, whoſe Fathers and Methers'be, 
or ſhall be of the Allegiance of the King, ſhall be taken diſtributive & non copulative, Fathers or Mo- 
thers. But the Reporter adds a Nora, that no ſuch Opinion was delivered by ſome of the Juſtices as 


mentioned by. Yelverton J. Litt. Rep. 28. 29. 
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(A. 3) How far privileged, reſtrain'd, or enabled. 
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1. A N Alien born ſhall not be a Juror in a {9 for he is out of the 
Allegiance of the King, and is not Liege of the King. Quod 

nota. Br. Denizen, pl. 2. cites 14 H. 4. 19. | 

2. It Alien Enemy invades this Realm, and is taken, he ſhall not be 
put to Death, but ranſomed Jure Belli. Jenk. 216. pl. 58. ſays 13 E. 4. g. 
gs 3 | 

3. It an Alien, whoſe King is in Amity with our King, joins with Rebels 
he ſhall be put to Dead as f Traytor. Took. 216. pl. 53, 55 

4 How tar an Alien may be capable of being guilty of High Treaſon, 
ſee Hawk. Pl. C. cap. 17. S. 5. 6. J. 


. 6 May freely import Fiſh, or other Vidtual. See Hawk. Pl. C. cap. 
o. 8. 5. 


6. May have the Benefit of Clergy. 2 Hawk. Pl. C. cap. 33. S. 8. 
7. Note, by all the 2 it a Merchant Stranger who is of the Ami- 
ty of the King be robb'd by one who is of Obedience of the King, or who 
- of the Amity, he ſhall have Reftitution. Br. Denizen, pl. 8. cites 2 

. 

8. But if the Party was not of the Amity of the King at the Time &c. 
or if the Robber was not under the 8 Lhe K 3 the Time 85. . 
in Amity of the King, he ſhall not have Reſtitution, tor then Duiſque ca- 
pore pot eſt, quod capere poteſt, Ibid. 

9. It Alien Amies living here under the King's Protection commit 
Treaſon, the Indictment ſhall conclude, that it was done contra debi- 
3 and {1 hang = King Dominum ſuum, but not Na- 
turalem Dominum; per Hobart Ch. J. Hob, 270. pl. 3 56. Mich. 8 
in the Star- Chamber, in Courteen's Caſe. n 
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10. A Frenchman brings Goods into England before War 3 
between the two N £3006” welebibe his Perſon bo his Coke ee 
Bur if it was after War proclaimed, both his Perſon and Goods may be 
ſeized, and the ſane Law it is it he be drove in by Tempeſt ; per on 
nes J. 2 Jenk. 201. pl. 22. . 4 

11. An Action upon the Caſe was brought by an Executor for N. 
&c. by his Teſtator an 2 ; it the e in i * 
breaking out of any War between the 2 Nations, and ſo he died before 
he became an Alien Enemy, he might have an Executor, and the Action 
tho* brought by his Son who is Executor, tho' an Alien, en auter Droit 
ſhall be maintained. Skin. 370. pl. 18. Mich. 5 W. & M. in B. R. Vil. 
la v. Dimock. 6 

12. If an Alien Enemy come into England without the Queen: Protec. 
tion, he thall be feiz'd and impriſon d by the Law ot England, and he 
ſhall have no Advantage of the Law of England, nor for any Wron 
done to him here. 7 Mod. 150. Hill. 1 Ann. B. R. Sylveſter's Cafe. n 


* — —t 


r (B) Alien. Enemy. 

— 

Br Denizen, 1. IF a Man be bound to an Alien Enemy, this is void quoad 
N | I Obligee. 19 E. 4. 6. d. b. ; a | or 


I. 20. Cites S. C per Brian, —Br. Barre, vl. $4, cires S. C that by ſome the Obligation is void —Br. 
bligation, pl. 54. cites S. C,——Br. Dette, pl. 219. cites 8 C. 


Br. Denizen, 2, So if a Man be bound to an Alien Friend, who after becomes an 
pl x6. ces Enemy, it is void quoad him, 19 E. 4. 6. a. b. 


Brian ſaid, that perhaps the King hall have it. S. P. Br. Denizen, pl. 20. cites S. C. and note, that 
in Debt up m the Obligation the Defendant ſaid that the Plaintiff was Alien born at DO. in Denmark, un- 
rey the Db-dience of the King of Denmark, the King's Enemy, and all his Lieges are the King's Enemies 
a long Time, viz. Anno $ of the now King; and ſo it ſeems, that if he had been Alien who nad 
not been Enemy to the King, that then he ſhall not be diſabled, becauſe he is Alien; and per brian, 
the Defendant ought to ſew how the League is broke; for if all England would make War with the 
King of Denmark, and the King will not conſent to it, it is not War, but where the Peace is broke Ly 
Ambaſſador the League 1s broke. 


Br. Denizen, 3. But ill both Caſes the King ſhall have it. 19 E. 4. 6. d. b. but 


pl 16. cĩtes 
S. C. But Duxre. 


Brooke ſays, that the Caſe of Debt (as to Alien Friend] is denied at this Day, and never was Law, for the 
Alien ſhall have it, and ſpall ſue before the Counſel at leaſt, But Quezre thereof; for by ſeveral he 
ſhall ſue at Common Law in Action Perſonal, and Alien born is no Plea. — Br. Denizen, pl. 20. cites 
S. C. which ſee in the Notes at pl. 2. — Br. Barre, pl. 84. cites S. C. & S. P. as to Alien Kl | 
Br, Obligation, pl. 54. cites S. C. & S. P. as to Alien Enemy. — Br. Dette, pl. 219. cites S. C. 


Jenk 201. 4. If a Frenchman inhabits in England, ani afterward War is proclain- 
pl 22 8 F. 27 between England and France, none can rake his Goods, becauſe he 

and cites . \ 
8. C. was here before Br. Property, pl. 38. cites 7 E. 4. 14. 
Jenk. 201. 5. But if a Frenchman comes here after the War proclatmed, be it by bis 
pl. 22. S. P. good Will, or by Tempeſt, or if he yields and renders himfelt, or 
1 * ttands in his Defence, every one may arreſt him and take his Goods, 
n and by this he has Property in them, and the K ing hall not have them, 
and ſo it was put in Ure the ſame Year between the Engliſh and Scots, 


and the King himſelf bought divers Prifoners and Goods the fame Year 


as 


— 


—— 
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— 


as Bologne was conquer d, of his own Subjects; Quod Nota bene. Br. 
Property, pl 33. cites 7 E. 4. 14. and 36 H. 8. 35 3 

6 Where an Alien aught to have Amerciament the King have it, if it 
appears in the Rolls ot the Court, and chis is of Amerciament for Suit 
4 Court &c. Br. Denizen, pl. 16. cites Fitzh. Avowry 223. 


— 


— ana 


(C) Alien. Denizen. What Act in Law will make 
a Man a Denizen. 


i IF an Alien Friend comes into England when he is an Infant, and S. P. tho he 
always after for a long Time continues here, and is ſworn to vg long 
the King, pet he continues an Alten. 14 D. 4. 20. ere and is 


ſworn in 


h ö : Leets; for 
ts cannot be Deniz-n but by Grant of the King. Br Denizen, pl. 11. cites 14 H. 4 19. and 1 4 E. z. 
accordingly. — And his having been ſworn in Leets and Juries does not make him a Liege-Man of 
the King. Nota. Br. Challenge, pl. 48. cites 8. C. Fitzh. Challenge, pl. 91. cites 14 H. 4 19. 
s. C. and 8 P. fo that he cannot be a Juror, and it he purchaſe Land it ſhall be ſeiſed into the King's 
Hands — Fitzh. Denizen, pl 3 cites 8. C. 


2. A. deviſes an Houſe to his Wife for Life, Remainder to B. (who 2 
was an Alien) if he ſhould be then a Denizen, and capable to take, if 
not, then to the Heirs of his Body, and in Default of ſuch ItTue, Re- 
mainder to the Maſter and Governors of the Free-School of Sr. Olives, 
after the Death of the Wife B. enter'd, and enjoy'd the ſame many 
Years, and fold the ſame to C. The Maſter and Wardens brought an 
Ejectment ſuppoſing that B. was an Alien, and died without Iſſue; But 
to prove that he was a Denizen, it was ſhew'd that in the Deed and Fine 
he called himſelf a Freeman, and that the Fine was with Proclamations, and 
5 Years paſſed. And that as Aliens are prohibited by Statute from being 
of any Trade, upon Pain of Forteiture ot their Goods, he would nor 
have incurr'd the Penalty by «/ing a Trade here without being firſt made 
a Denizen. Bur per Williams . a Denizen cannot be made bur 
Letters Patents, or Act ot Parliament, which cannot be ſufficiently 
proved without Matter of Record. The Court were all clear of Opini- 
on, that the Plaintitt had good Title, bur the Parties agreed, and no 
Verdict given, but a Juror withdrawn. 2 Bulſt. 33. Mich. 10 Jac. 
The Free-School of St. Olave's Caſe. | 


— 


(C. 2) Denizen. Who. And How conſidered and 
favoured. 


1. F Fa Man be born beyond Sea, whoſe Father and Mot her are Fare, 
ö ſuch was inheritable before the Statute, but now the Statute makes 
it clear; 15 Huſſey Ch. J. Br. Denizen, pl. 6. cites 1 R. 3. 4. 

2. If Alien born has Iſſue a Son beyond Sea, and after is Deni xen here, 8 p Br De- 
and purchaſes Land, and has Iſſue another Son, and dies, the youngeſt Son nizen, pl. 
thall inherit the Land; for the Eldeſt is Alien born. Br. Denizen, pl. J. 19. 
cites Lit Book of Dr. & St. | : n 

=. 


: is og 3. And 
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3. And the eldeſt Son is not Heir, becauſe he is alien; but this is not 
Corruption of Blood, as where the eldeſt Son is attainted in the Lite of 
the Anceſtor, there the Land ſhall eſcheat. Br. Denizen, pl. Y. cites 
Doct. & Stud. 1. lib. 

Pr. Denizen 4. But of Land purchaſed before he was Deni gen, none ſhall inherit it: 
&c. pl. 19. for the King ſhall have it. Quod nota bene. Ibid. ; 
„cee Trial, F. It appears by the Stature “ 28 E. 3. cap. 13. that Denizens are as 
(G. a. 2)— - well thoſe who are Engliſh born as thoſe who were Aliens, and are made De. 


S. C. 3: ad f - : x 
SN 75 3 the King by his Letters Patents, Br Denizen, pl. 4. cites 21 


roved by foe ts : 
Vaughan Ch. 6. But ſee the Statute, that Denizens ſhall pay Cuſtoms as Aliens, is not 


J. Vaugh. ſo conſtrued nor intended, but 7s intended of thoſe who were made Deni- 
291. zens by the King, and who were Aliens before. Ibid. 
J. If an Alien is made Denizen, and purchaſes Lands, and dies without 
Iſue, the Lord of the Fee ſhall have the Eſchear, and not the King. Co. 
itt. 2. b. cites it as reſolved inter alia Paſch. 29 Eliz. in Sir James 
Creoſtzs's Cale. | | WI 
S. C. & S. p. 8. In Caſe of the Conqueſt of à Chriſtian Kingdom, as well thoſe 
cited and ap- that ſerved in the Wars at the Conqueſt, as thoſe that remained at home 
3 12 for the Safety and Peace of the Country, and other the King's Subjects, 
J. Faw b. as well Antenati as Poſtnati, are capable of Lands in the Kingdom or 
291. Coantry conquer'd, and may maintain any real Action, and have the 
like Privileges and Benefits there as they may have in England. ) Rep. 
18. a. in Calvin's Caſe. | 


———— — 


o 


(D) Alien. Naturalization. 


&c. pl. 1. | 
_— ment, and was enabled to purchale fe. 3 Þ. 6. 55 


does not ap- 2. Letters Patents ot the King ſhall not enure to two Intents; as 

pear. where Land or Aſſiſe is granted to an Alien born, this does not make him a 
Denizen, Br. Patents, pl. 62. cites 7 E. 4. 30. per Cur. 

S. P. as to 3. An Alien may be made Denizer for Life, or in Tail; but Naturaliza- 

Naturaliza- jon cannot be either with Limitation for Lite or in Tail, or upon Condition; 

_ wow for that is contrary to the Abſoluteneſs, Purity, and Indebility of Na- 

J. 39.P& tural Allegiance. Co. Litr. 129. a. 


by the Ch. Or 
Juſtice; but Denization may be pro Tempore, as for Years &c. 


Br, Denizen 1. X N Alien born in Portugal, who came into England wi 
A Beatrice Countels of Arundel, was naturalized by Parity 


2 Roll Rep. 4 Naturalization is always by Parliament, and perpetual ; for, if one 
25. S. C. & be naturalized for a Day it is good for ever; per Mountague Ch. J. Cro. 
S, F. by J. 539. pl. J. Trin. 19 Jac. in Caſe of Godfrey v. Dixon. 


Mounta 
Ch. J. Trin. 17 Jac. in Caſe of Godfrey v. Dixon. 


6. Naturalization is an Adoption of one to be intitled by Birth to 

what an Engliſhman may claim; and where Naturalization is, it fakes 

Effect from the Birth of the Party, but Deni xation takes Ette&t from the 

_ of the Patent. Arg. Cart. 187. cites Cro. Jac. 539. Gotltrey's 

N R915 N | * 5 

2 Sid. 23. & 7. Naturalizing in Ireland is of no Effect as to England; for Naturali- 
1 Fo ter . zation is but a Fiction of Law, and can have E bur upon thoſe only 
. Cee conſenting ro that Fibtion, chereiore ic has the like Effect as a Man's Bir 
| ath, 


| 
| 
| 
3 
5 
A 
5 
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— 


* here the Law- makers have Power, but not where they have hot. judged — 
eee in Ireland gives the ſame Effect in Ireland as being 8 


- there; ſo in Scotland as being born there; but not in England, which 


———2 Jo. 


conſents not to the Fiction ot Ireland or Scotland, nor to any but her 10. Crow 
own. Vac gh. 280. Hill. 21 & 22 Car. 2. C. B. in Caſe of Craw v. v. Ramſey, 
Ramſay. 1 ed pe 


2 Vent, 1. 8. C. adjudged by 3, contra 1t.———But becauſe Naturalization in Ireland, which makes a 
Man as born there, ſhall not make him likewiſe as born (viz. not to an Alien) in England, it is no good 
Interence that therefore one denizen'd in ond ſhall not be ſo in Ireland, which is a conquer'd and 
ſubjected Country ; per Vaughan Ch. J. Vaugh. 291. in S. C. | | 


8 25 E. 3. Stat. 2. De natis ultra Mare. The King's Children are in- 
heritable in England, <whereſoever born. | 

Subjetts Children (born beyond Sea) are alſo inheritable, ſo that their 
Parents at the Time of their Birth were within the King's Allegiance, and 
that the Mother went beyond Sea with her Husband's Conſent. 

If Baſtardy be alleged againſt any born beyond Sea, the Certificate ſhall 
be made by the Biſhop of the Place where the Land demanded lieth. 

9. J Fac. cap. 2. No Perſon of the Age of 18 Tears, or above, ſhall be na- 
turalized or reſtored in Blood, unleſs he have received the Lord's Supper with- 
in one Month before any Bill exhibited for that Purpoſe, and alſo ſhall take 
the Oath of Supremacy and Allegiance in the Parliament- Houſe before his Bill 
be twice read; and the Lord Chancellor, if the Bill begin in the Upper Houſe, 
and the Speaker of the Commons. Houſe, if the Bill begin there, ſhall have Au- 
thority during the Seſſions to miniſter ſuch Oaths. | 

10. 11 & 12 N. z. cap. 6. All Perſons, being the King's natural born 
SubjefFs, may inherit as Fleirs, and make their Titles by Deſcent from any of 
their Anceſtors Lineal or Collateral, altho' the Father and Mother, or other 
Anceſtor of ſuch Perſons, thro whom they derive their Title, be born out of the 
King's Allegiance. 

11. 7 Ann. cap. 5. No Perſon ſhall be naturalized by this Af, unleſs he hath 
received the Sacrament in ſome Proteſtant Congregation in Great-Britain, 
«within Months before the taking the Oaths appornted by 6th of ©. Ann; and 
at the Time and Place of taking them muſt produce a Certificate Jigned by the 
Parſrn who adminiſter'd the Sacrament, atteſted by two credible Witneſſes, 
which muſt be enter d of Record in the Court. 

Children of natural born Subjects, born out of the Dneen's Ligeance, ſhall 
Ge deem'd natural born Subjects. 

Foreign Proteſtants, taking and ſubſcribing the Oaths and the Declaration 
appointed by the Act made in the 6th of O. Anne, touching electing 16 Peers 
Scotland c. are naturalized. „ 

12. 10 Ann. cap. 5. The ſaid Statute of 1 Ann. F. is repealed, (except ſo much 
by which the Children of natural born Subjects, horn out of the Allegiance of 
the Oneen or her Succefſors, are to be adjudged and taken to be natural born 
Hul jects of this Kingdom) and that this Repeal hall not prejudice. the Na- 
inralization of any Perſons-who have been or ſhall be naturalized before the 40h 
of February 1711. BER . 
13. 1 (rev. I. cap. 4. F. 1. The Clauſe in the Aci 12 M 3. cap. 2. whereby 
it is enacted that no Perſon born out of the Kingdom, tho he be naturalized, 
except ſuch as are born of EngliſÞ Parents, ſhould be capable tu be of the Pri 
Council c. ſhall not extend to diſable any Perſon who. before his Majeſty's 
Acceſſion to the Crown was naturalized. | 
14. 1 Geo, 1. cap. 4. F. 2. No Perſon ſhall be naturalized, unleſs. in the 
Bill exhibited for that Purpoſe there be a Clauſe tadeclare, that ſuch Perſon 


ict to be enabled to be Privy Council, or a Member of , either Hoſe of Parlia- 


ment, or (ajoy any e u, or have any Grant from the Crown; and 
#0 Bill of Naturalization ſpall be received without. ſuch Glauſe. 


15 4 Geo, 
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15. 4 Geo. 2. cap. 21. S. 1. Children born out of the Allegian 
Crown of Great-Britain, whoſe Fathers ſhall be lf born S. hett, 1 155 | 
virtue of the Act of 1 Ann. cap. 5. and of this Att, be natural born Subjetts 

S. 2. Provided that nathing in J Ann. cap. 5. or in this Ad ſpall make 
any Children born ont of the Ligeance of the Crown to be natural born Sub. 
jects, whoſe Fathers, at the Time of the Birth of ſuch Children, were or ſhall | 
be attainted 1. High Treaſon, either in this Kingdom or in Ireland, or hers 
liable to the Penaltics of High Treaſon or Felony in caſe of their rettirnin in 
this Kingdem or Ireland without Licence of his Majeſty, or were or ſpall bh in 
the Service of any Foreign State then in Enmity with the Crown of Great. 
Britain. ; 

F. 3. If any Child, whoſe Father at the Time of the Birth of ſuch Chan 
was 1 of High Treaſon, or liable to the 7 of Eis Kue - 
Felony, in caſe of returning without Licence, or was in the Service of 4 
Foreign Hſiale in Enmity with the Crown, (excepting all Children of ſuch 
Perſons who went out of Ireland in purſuance of the Articles of Limerick ) 
hath come into Great- britain or Ireland, or any other of the Dominions f 
Great- Britain, and hath continued to reſide within the Dominions aforeſaid 
for two ) ears, at any Time between the 16th of Nov. 1108, and the 2 5th o 
March 1931, and during ſuch Refidence hath profeſſed the Proteftant Rel: 
gion, or hath come iuto Creat-Britain Sc. and profeſſed the Proteſtant Relj. 
gion, and died within Great-Britain &c. at any Time between the ſaid 16th 
Nov. 1908, and the 25th of March 1731, or hath continued in the actual 
Poſſeffien or Receipt of the Rents of any Lands in Great-Britain Ec. fer one 
Year, at any Time berween the jaid 16th of Nov. 1708, and the 25th of 
March 1131, or hath, Bona Fide, ſold or ſettled any Lands in Great- Brit in 
or Ireland, and any Ferſon claiming Title thereto under ſuch Sale or Settl:- 
ment, hath [een in the adi nal Poſſeſſion or Receipts of the Rents theres for 
fix Months between the ſaid 16th of Nov. 1108, and the 25th of March 


1731, every ſuch Child ſhall be deemed a natural born Sulject of the Crown of 
Great Britain. | | 


— 


— ũ — — 


(E) Alien. Denization. By whom; and what Per- 
ſons ſhall be. 


32 H. 8. 1. JF an Alien be made a Dentzen, and the Letters of Denization 
2 10 have a * Proviſo (Uſual in ſuch Charters) that the Denizen ſhall 
all Srengers do his Liege Homage, and that he thall be obedient and obſerve the 
(made Deni- Laws of this Realm, thts Proviſo ts not any Condition; for tho he 
e, never does his Liege Homage, nor be obedlent to all the Laws of 
ET + this Realm, yet this will not make the Dentzatton void; for if he 
tes of 1 R. Does not obſerve the Laws he ſhall forfeit the Penalties appointed by 
3. cap. 9. them. Paſch. 8 Jac. Scaccario Verſeline, + [Worſelin or Worſely] 
14 H.8. 7 1 Manning's Caſe, per Curiam. 


2. and 21 
8. cap. 16. And that in all Letters Patents ef Deniz ation a Proviſo for that Purpoſe ſall be inſerted, ſave only 
when the King ſball grant ſpecial Liberties, and then thoſe Liberties ſball be expreſſed. t Lane. 38. 5y 


Trin. 7 Jac. S. C. & S. P reſolved accordingly. 


S. P. by Do- 2, The King cannot grant to any other to make Aliens born Deni- 


— J. b. Lens, but it is by the Law itſelf inſeparably united and annexed to his 


93. and ſays Rayal Perſon. 7 Rep. 25. b. in Calvin's Caſe, 5 20 H. 1.8.4. 
the Kings of 


this Realm have been cautious of making many Denizens — Palm. 14. Arg. ſays, that De ai zations 7 
not 
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ar by the King's Charter, and that this is a Sun- beam of the Crown, and a Prerogative inſepa- 
223 che Perfon of the King, and cites 20 H. 9. S. and that as the Kings of Biglind have rhe Lic 
Power, ſo they have always uſed it ſparingly, and not to grant more than other Kings; that Claudius 
the Emperor made at one time all the Subjects of the Empire Denizens of Rome; and H. 2. of trarc- 
made all the Citizens of Antwerp Denizens of France; bnt that this Land being an Ifland the Kin, 
never indenizens many of his Neighbours, Ne inde admittantur Inimici tanquam in Equo Trojano. 


3. He that is born wit hin the King's Liegeance is cal led ſometimes a De- 
nizen, quaſi deins nee, VIZ. born within, and thereupon in Latin is call- 
ed Indigena, the King's Liegeman, tor Ligeus is ever taken tor a natu- 
ral born Subject ; but many times iu Acts of Parliament Denizen is ta- 
ken tor an Alien born, that is infranchiſed, or denizated by Letters Pa- 
tents whereby the Ning does grant unto him, Quod ille in omnibus 
tractetur, reputetur, habeatur, teneatur & gubernetur tanquam lige- 
us noſter intra dictum Reguum noſtrum Angliæ oriundus, & non ali- 
ter, nec allo modo. But che King may make a particular Denixation, 
as he may grant to an Alien, Quod in gj m Curiis ſuis Angliæ andia- 
tur ut Ang lle, & quod non repellatur per illam exceptionem, quod fit ali- 
enigena & natus in partibus tranſmarinis, to enable him to ſue only. 
Co. Litr. 129. a. 
4. A Deni ation may be Temporary for Lite, or in Tail, and this Cro. J $39 
enables only to purchaſe ; per Mountague Ch. J. 2 Roll Rep. 95. Trin. pl Ze S, ; 
17 Jac. B. R. in Cate of Godfrey v. Dixon. P. an 


it may be for 
Years &c. --- 
Co. Litr. 129. a. S. P. 


5. Denization by Letters Patents for Life in Tail or in Fee, whereby 7 Rep. 7.4. 
he becomes a Subject in regard of his Perſon, will not enable him to in- Y Calvin's 


fert in England, but according to his Denization will enable his Chil- O. Jt do, 


dren born in England to inherit him. Vaugh. 268. Hill. 21 & 22 Car. not enable 


2. C. B. Craw v. Ramſey. him to take 

| by Deſcent, 
r Periam J. Mo 204. S. P. by Manwood Ch. B. 4 Le. 176. It enables the Party to purchaſe 

Lands, but not to inherit the Lands of his Anceſtor as Heir at Law, but as a Purchaſor he may inherir 

Lands of his Anceſtor. Sty. 139. Andrews v. tally. It enables only Children born after Deniz.ation 

to inherit, and not thoſe born before, as Naturalization does. Jenk. 306. pl. 82.— — 8. P. Arg. Godb. 

275. pl. 388. Hale Ch. J. ſaid it reſembles a Pardon in Cale of Attainder. Vent. 419. 


(F) The Effect and Operation of Naturalization and 


Den1zation, 


I, OTE tor Law, that where an Alien born comes into England, 


VN and brings his Son with him who was bora beyond Sea, and is 
an Alien as his Father is, there the King by his Letters Patents cannot 
maks the Son Heir to his Father, nor to any other, tor he cannot alter his 
Law by bis Letters Patents, nor otherwiſe but by Parliament, for he can- 
not diſinherit the right Heir, nor diſappoint the Lord of his Eſchear. 
Br. Denizen, pl. 9. cites 36 H. 8. 

2. If an Alien born has Iſſue a Son beyond Sea, this Son is an Alien as 
the Father is, and if he comes into England, and is made 4 Denizen, 
and after has 1ſue another Son in England, and he purchaſes Land, viz. 
the Father, the ſecond Son ſail inherit, and not the eldeſt Son. Br. 
Diſcent, pl. 57. cite & Stud. lib. 1. 


2 2 3. It 
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3. If an Alien be made Deni zen by the King's Letters FS 
cannot inherit to his Father or any — but —— it 72 2 ay 
raliz'd by Act of Parliament, tor then he is not accounted in Law Frag 
nigena, but Indigena ; bur the [ſue which he has after his berys 1 

: Oey 22 be Heir to him, but not any Iſſue which he had Eibe 
o. Litt. 8. a. Ig 

Godb. 275. An Alien had Iſſue his eldeſt Son, and afterwards was ma | 

10 = _ and had Iſſue his youngeſt Son born in Patland and died, the Ns 

R. the 8. C. naturalized, and after purchaſed Copy hold Land and died without 75 

ad 1 The Queſtion was, whether the younger Son ſhould inherit the Cee 

3 7 Lon hold, and the Doubt grew upon the Words of the Naturalization 54 

Jac. S. C ad- whereby he was enabled to purchaſe, inherit Ec. as Heir to any Anceſtor J. 

judged for meal or collateral, but it was not ſaid that they ſhould be Heirs unto h. 5 

the * It was objected, that at the Time of the Father's Death the eldeſt Sor 

ns | GC. had no inheritable Blood in him, and therefore the youngeſt Son mi ht 
and the not be Heir to him, but it was anſwered, that tho' there was a Diſabth- 

Judges per- 4 in him, it was not of Blood, but from the Place of his Birth, for the 

2 NN aw reſpects not the Blood where there is no Allegiance, and there 

eee pl- needs not any Blood trom the Father, becauſe the Land came nor trom 

Palm, 13. him, and in the Naturalization were theſe further Words, viz. that he 

S. C. ad- (the younger Son) hui be adjudg'd as a natural born Subject &c. in every 

judg d that ReſpetF &c. to all Intents, Conſtructions, and Purpoſes, the Conſequence 


the Brother is, that he ſhall haveHeirs to inherit to him both Lineal and Collateral 
bl 


Mould have 5 x ; 

the Land, and rheretore adjudg'd that the N Son ſhould inherit. Cro ] 
and not the 539. pl. 7. Trin. 17 Jac. B. R. Godfrey v. Dixon. 8 
5 by Eſ- i | 

cheat, 


Vent. 413. 5. A. B. C. and D. were Brothers, Aliens, born in Scotland before the 


— by C. Union. C. and D. were afterwards naturalized. C. ſeiſed of the Lands in 


ry ſhort, but and ſo judgment was given for the Plaintiff, Lev. 59. Hill. 13& 1 
45 that by Car. 2. in the Exchequer-Chamber. Collingwood v. Mew cafe 


and not the Iſſue of the Elder. 


S.P. by 6. Denization by Letters Patents enables the Party to purchaſe Lands, 
R but not to * inherit the Lands of his Anceſtor as Heir at Law; but as 4 
Koll Rep Purchaſor he may enjoy Lands of his Anceſtor. Sty. 139. Mich. 24 


95. Car. ſaid in Caſe of Andrews v. Bally. 


* S8. P. be- 
cauſe the making bim to inherit would be altering the Law by Patent, which the King cannot do. Arg. 


Palm. 14. cites 36 H. 8. Denizen 9 & 37 H. 8. Br. Patents 100. 


J. It was taken for a Ground, that no Statute of Naturalization ſhall 
be taken by Equity, becauſe it carries with it a Prejudice to che Subjects 
in general, by making others Sharers with them, not only in the Rules, 
bur alſo in the Trades of the Kingdom, by which our Subjects born are 
made leſs capable of acquiring a livelyhood ; Per 3 Juſtices; and for 
this Reaſon, and alſo for that hereby other Subjects may be diſinherir- 
ed of their Lands Bridgman Ch. J. ſaid, Naturalization (it it may be 
ſaid of a Parliament) carries in it ſome what of laguiſtice, and the rather, 

becauſe it is not agreeable to the Policy of other States, as iu France 
and elſewhere, where Perſons are naturalized they have not ſo great 
Privileges as here. Sid. 197. Paſch 16 Car. 2. in the Exchequet- 
Chamber, in Caſe of Collingwood v. Pace. 1 1 
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9. If to Brothers Aliens are naturalized, they and their Heirs ſhall 
aanerit one another; per 7 Judges in the Exchequer-Chamber. Lev. 
6. Hill. 13 & 14 Car. 2. Collingwood v. Pace. PO 

| It Alien has tu Sons born in England, the one ſhall inherit the other, Sid. 19; 201. 
tho none of them can inherit to their Father; for the Deſcent between 3 
them is immediate, and they ſhall make their Title in Mortdanceſtor Ec. Brothers 
1s Heir to the Brother without Mention of the Father, and this anſwers an ſhall inherit 
Objection, that tho? the Act enables them to inherit to any Anceſtor li- one another, 


neal or collateral, yet this is reſtrained by the Words (as it they were and ſays that 


i he main 
Irn in England) per 7 Judges in the Exchequer-Chamber contra 3-G 
4 = bs Hill. 13 & 14 Car. 2. in Cafe of Col lingwood v. Pace. N Tow. 
ment that 


the Brothers ſhould inberit the ore the other notwithſtanding their Father was Alien, was, becauſe 
the Deſcent bet<uren the tio Brether; <vas an immediate Deſcent, and ſo there could be 1.0 oth ey Impedinent than 
ſuch as 1 between the Parties themſelces ; and a F ather, tho" an Alien, is regarded as a E ather to con- 
ter Relationſhip, tho* not to have an Heir, and fo if an Inheritrix takes Baron, an Alien, the Baron 
Mall communicate ſuch a Quality to their Iflues, that they ſhall inherit to their Mother as well as to 
one another. Vent. 41 ;. to 430. S. G arguzd by Hale, Ch. B. and ſaid by the Reporter to be held 
accordinglv. Hard. 224 8. C accordingly.— This Judgment is contra to Co. Lirt 8 a. where h- 
lays, that they ſhall nat inherit one another.,— — Adjudged that the one ſhould inherit the other br 
Virtue of the Acts of Naturalization, per? Judges againſt 3. Vent. 429. S. C. 


(G) Actions. What Actions Alien may have, and in 
what Caſes, and where. 


i. ITis a good Plea in Bar of {iſe to ſay that the Plaintiff was not 
born within the Liegeance ot the King of England, and if he re- 

plies that he was born &c. he ſhall ſay where &c. Thel. Dig. 4. lib. 1. 
cap. 6. 8 5. cites 22 All. 25 ; 

2 An Alien and A. join in an Aſjiſe of an Office, the Writ ſhall abate. 

enk. 130. pl. 64. cites 4 E. 4. 9. ; 

3. ir was —. obs : Merchant Stranger hired a Carrier to carry 7 x Dig. 
his Packs to Exeter, and he open'd it by the Way, and took Part of the 48. N 
Stuff 3 whether this be Felony, and the Alien ſued to the Council thereot. S. C. and 
The Chancellor ſaid that the Alien is come by fate Conduct, and there- 1%. F. 25. 
fore is not bound to ſue by the Law of the Land, and by Trial ot 12 Men, "ew ou, 
but may ſue here, and it ſhall be determined according to the Law of Nature ; 1 
in the Chancery, and may ſue there from Day to Day, and from Hour to 
Hour tor the Speed of Merchants, and that they ſhall not be bound by our 
New Statute, unleſs they were declarative of the Ancient Laws, viz. Na- 
ture, but they ſhall be order'd by the Law of Nature, which is the Law + 
ot Merchants, which ſerves through all the World. Br. Denizen, pl. 
5. cites 13 E. 4. 9. 

4. In Debt upon an Obligation, the Defendant ſaid that he was born in 
Denmark, viz. at D. under the Obedience ot H. King of Denmark, 
which King and all his Lieges were Enemies of the King a long time, 
viz. from Anno 8 E. 4. and demanded Fudgment jj Actio, by which the 
Plaintiff alleged that he was born at D. in the Dioceſs of York. And the 
Defendant ſaid that he was born as above, abſque hoc that he was born at D. 
in the Dicceſs of York, and Writ iſſued to inquire of his Birth there; 
Quod nota bene. Br. Trials, pl. 105. cites 11 4. 7. 

5. An Alien Pagan is Perpetuus Inimicus, and cannot have or Twk: «rd 
maintain any Action at all. 7 Rep. 17. a. b. cites 12 H. 8. 4. 4 


TY: : not Perpetui 
Inimici, nor is there a particu'ar Enmity between them and us; bur this is a common Error founded on 
3 groundleſs Opinion of Juſtice Brooke; for tho" there be a Difference between our Religion and 
nvirs, that docs not oblige us to be Enemies to their Perſons ; they are the Creatures of God, and * 

t 
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the ſam» Kinds as we are, and it would be a Sin in us to hurt their Perſons; Per Littleton (af 
Lord Keeper to King Charles the firſt) in his Reading on the 27 E. 3. 17. M. S. 1 Salk. 46. "16g 


Br Novabi- 6 Alien born may bring Adi ion Perſonal, and ſhall be anſwer 
"MY, 1.15. ſhall not be diſabled by his being Alien born. Br. Doaizen & 1 


ies lich. 
5 k ene cites 38 H. 8. per tot. Cur. 0. 
Ubid pl. 62. 
cites 8. C. S. P. accordingly if there be no War between this Country and his own; for in ſuch 


8 he 17 * have any Nen of ** Laws here. D. 2. b. pl. 8. Paſch. 19 H. 8. Anon Co 
itt. 129. b. S. P. accordingly. S. P. Arg. Bulſt. 134. cites D. 2. pl. 68. A 3 
held in C. B. Trin. 6 E. 6. — Gilb. Hiſt. of C5 165. S. P. T nd. 25 pl. 56. S P. 


D. b. pl. 7. But contra as to Real Actions. Br. Denizen &c. pl. 10. cites 33 


8. Paſch. 19 
H. 8. S. P H. 8. per tot. Cur. 


held accordirgly.— Co. Litt. 129. b. S. P. accordingly. —Gilb, Hiſt. of C. B. 166. the 8. 
there is no Neceſſity that he ſhould ſettle an.ong.us ——— New Abr. 83. (D, S. y. ob 4 — 


Words. 


Co. Litt. i it { in Acti xt. 6 I ; 

. 1 5 3 in Actions mixt. Br. Denizen &c. pl. 10. cites 38 

accordin * 

1 e 8b. N 0 3 ns be 3 * —_ the Plea of Alien born ſhall nor 

liable him to bring any Real or Mixt Action concerni ] EP” 

it is en auter 5 05 Lit. 189. 65. ring lis Hoaſe, becuuſe 

Gilb. Hit. of 10. An Abbot Sc. Alien ſhall have Actions Real, Perſonal or Mixt for 

C. B. 166. any thing concerning the Poſſeſſions or Goods of his Monaſtery here in 

8. P. England, becauſe he brings the Action not in his own Right but in the 
Right of bus Monaſtery, and not in his Natural but in his Politick Capa- 
city. Co. Litt. 129. a. b. 

Ow. 45. 11. In Debt by an Executor, it was held that Alien Enemy was a good 

ſeems to be Plea, and tho' no War was proclaim'd between this Kingdom and Spain 


22 (whereot the Alien was pleaded to be) and that by Reaſon of open Acts 


held the done by the King of Spain as Enemy. Cro. E. 142. pl. J. Trin. 31 Eliz. 


Plea good; Anon. 

for the Court 

will not ſuffer that any Enemy ſhall take J of our Law. But Periam J. hærebat al iquan- 
W 


tulum whether he could be call'd an Enemy in La fore ſuch Proclamation.—Gilb. Hiſt of C. B. 166. 
ſays, It has been long doubted, whether an Alien Enemy ſhould maintain an Actiom as Executor for on 
the one Hand it is ſaid, that by the Policy of the Law, Alien Enemies ſhall not be admitted to Actions 
to recover Effects which -» þ Xe Carried out of the Kingdom, to weaken ourſelves and enrich the Ene- 
my; and therefore publick Utility muſt be preferr'd to private Convenience; But on the other Hand 
it is ſaid, theſe Effects of the Teſtators are not forfeited to the King by way of Repriſal, becauſe that 
they are not the Alien Enemy's, for he is to recover them for others ; and if the Law allows ſuch A- 
lien Enemies to poſſeſs the Effects as well as an Alien Friend, it muſt allow them Power to recover, 
fince that there is no Difference, and by Conſequence he muſt not be diſabled to ſue for them, if it 
were otherwiſe, it would be a Prejudice to the King's Subjects who could not recover their Debts 
from the Alien Fxecutor, by his not being able to get in the Aſſets of the Teſtator. — New. Abr. 84, 


in the ſame Words. 


* This ſeems 12. An Alien “ Enemy ſhall have an Action of Debt upon a Bond, and 
miſprinted for Perſonal Things. Adjudged. Mo. 431. pl. 605. Hill. 38 Eliz. Wat- 


in the Orig. 
and that 165 ford v. Marſham. 


ſhould be 
(Amie) or 13. The Law of England has been more favourable to Aliens as to per- 


(Friend.) ſonal Things than the Laws of other Realms have been; for in France or 
Italy, if Alien acquires Goods, and dies, they are confiſcated, and it 
he makes a Teſtament it is void, whereas our Law allows them to make 
a Will of them, or otherwiſe to bring an Action for them, and they thall 
be in better Condition in many Caſes as to their Goods than the natural 
Subjects; tor the old Statures have given them a more ſpeedy Remedy 
to recover them than they have given to others. Arg. 2 Roll Rep. 93, 


94. Trin. 17 Jac. 
14. An 
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lien Friend may by the Common Law have and acquire by 
7 it Ane, or other Es Means, any Treaſure or Goods perſonal 
whatſoever as well as any Engliſhman, and may maintain any Action 
tor the ſame ; tor it would be otherwiſe in Effet denying them Trade 
and Traffick. ) Rep. 17. in Calvin's Caſe. : 
15. II an Alien Enemy comes hither ſub ſalvo Canductu, he may main- N * 
tain an Action; it an Alien Amy comes hither in Time of Peace, per Licen- Lap pine i 
tam Domini Regis, as the French Proteſtants did, and lives here Sub Pro- ral De 
zeione, and a War afterwards begins between the 2 Nations, he may murrer the 
maintain an Action; for ſuing is but a conſequential Right of Protec- pf — _ 
tion ; and rheretore an Alien Enemy that is here in Peace under Pro- - #0" 


«tion, may ſue a Bond; Aliter ot one Commorant in his own Country. dant ora 
Salk. 46. pl. 1. Mich. g W. 3. C. B. Wells v. Williams. deat ouſter, 
N becauſe it 


dig not appear. but the Tetaror of the Plaintiff might come into England in the Time of Peace, but 
thy he came in Time of War, as he continued here without Diſturbance, it ſhall he intended that he 
me with Leave. — Lord Raym. Rep 282. 5 C. reſolved accordingly, and that the Neceſſity of 


Ty:de has moliified the too rigorous Rules of the Old Liw in their Reſtraint and Diſcouragement of 
of Aliens. 


16. Where Aliennee is pleaded in Abatement, it is triable where the 
Writ is brought; per Holt Ch. J. 1 Salk. 2. pl. 5. Paſch. 1 Ann. B. R. 
in Cale oi VV eit v. Sutton. 


— ̃ũ ͤ· —— 


(4) Actions. Plea. In what Actions it 1s a good 
Plea. 


I, Lien bora is made Prior of a Houſe, and brought Aion, it is no Co. Lit. 
lea that he is Alien born, judgment it he ſhall be anſwer'd ; 129. 4. b. 
for he bruughc the Action as Prior 14 Right of the Houſe, and not in his 27 


own Right, Br. Denizen, pl. 15. Cites 39 E. 3. 8 


3 — 


S. P. accordingly, becauſe he ſues in his corporate Capacity, and not to recover for himſelf or to carry 
the Goods or Efects out of the Land. Gilb. Hitt. of C. B. 166. 


2. Alien and Denizen join in Aſſiſe, and the Alien was ſummon d and * It ſeems 
ſever'd, and the Tenant thew'd that the * other was Alien born, and yer *Þis is in. 
the Writ was awarded good, and yet the Death of him who is ſum- NT .- 
mon'd and ſever'd after ſhall abate the Writ, as it is ſaid elſewhere. Br. ſummon'd 
zenizen, pl. 1g. cites 11 H. 4. 26. and ſever'd. 

3. Aſſiſe by two Barons and their Femes. The one Baron, who was Alien“ This 
torn, was * not ſe ver d, and theretore the Writ was awarded good for the of ord (not) 


other. Br. Nonabilitie, pl. 13. cites 11 H. 4. 26. Editions of 


; Brooke, but 
not in the Vear- book; and it ſeems ſhould be omitted. 


4. Alien born is no Plea. but in Actions real and mix d; for by the In- 
tercourſe in all the World, Merchants Aliens may merchandize, and 
rheir Bargains good, and therefore Ex Agquitate they ought to have Ac- 
tions for their Debts and Goods. Br. Denizen, pl. 16. cites 19 E. 4. 6. 

5. Alien born who was condemn'd in Information, brought Writ 12 Error Co. Lit. 
. pon t his Fudgment, and it well lies; for it was not contradicted. Br. 129, b 
Nonabilitie, pl. 54. cites 6 H. J. 15. 2 


cordingly. 
——— Brown). 42. S.P. 4 


4 A 6. In 


if 


— 
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6. In Treſpaſs it was faid in B. R. that to ſay that the Plaintiſf i 

Alien born, Judgment if he ſhall be anſwer'd, is no Plea in Action wr 

nal; contra in Action real. But this has been in Queſtion es. 

Time in the fame Court, and it was faid that Alien born is no pes it 

he does not ſoy further that the Plaintiff is of Allegiance f (ch 45 bn 

Enemy of the King; tor it is no Plea in Action Perſonal again an Alien 

tbat he 18 of Allegiance of ſuch a Prince, who is in Amity with the Kin,” 

Br. Nonabilitie, pl. 62. cites Trin. 1 E. 6. PW 

Yelv. 198. J. In an Action for Words brought by an Alien Merchant, the Plain 
2 eee tiff had a Verdiet; and upon its being moved in Arreſt of Judgment that 
» Morriſon, fuch Action did not lie for him, all rhe Court, præter Williams, bel 
ju-iged per Clearly that it did, and Judgment was enter'd for the Plaintiff, " BulR 
tor. Cur. 134. Paſch. 9 Jac. Tirlot v. Morris. 


(J) Pleadings. And when to the Writ, or to the 
Action. 


1. IT was faid by Shard, that when one who was born out of the Realm 
brings Action for Land, it is a good Anſwer to ſay that he oug ht nt 

to be anſwer*d ; tor he was not born within the Ligeance of this Land. 

Thel Dig. 4. lib. 1. cap. 6. S. 6. cites Mich. 13 E. 3. Fitzh. Brief 67. 

2. In Aſſiſe it is a good Bar, that the Plaintiff was not born within the 
Allegiance of the King of England, and it the Plaintiff avers that he was 
born in England, he hall ſhew where, and thence the Jury ſhall come. 
Br. Barre, pl. 63. cites 22 Aſſ. 25. 

3. In Aſſiſe by two Barons and their Femes, the one Baron and his Feme 
were ſever d, and alterwards it was pleaded that the Baron who was ſcver'd 
was an Alien born, Judgment of the Writ; but the Writ was awarded 
good. Thel. Dig. 231. lib. 16. cap. 10. S. 37. cites Mich. 11 H. 4. 36. 

4. In Dower the Opinion of the Court was, that notwithſtanding the 
Tenant pleaded that the Feme Demandant was Alien born, yet 1t the De- 
mandant pleads Ability to purchaſe and ſue by Ad of Parliament, the Te- 
nant may demand the View, becauſe the Tenant in his firſt Plea did not 
conclude but to the Perſon, notwithſtanding that the Matter goes to the 
Action; and ſo note that Alien born goes to the Action. Br. Denizen, 

pl. 1. cites 3 H. 6. 55. 

S. C. cited 5. In Debt by J. N. Catesby pleaded Actio non; for he was born at 
by Anderſon D. ultra Mare under the King of Denmark, who is Enemy to the King, 
2 Le. judgment ſi Actio. Per Bryan, if League was between our King and 
173 allege the King of Denmark, which is now broken, peradventure the nd, ſhall 
that the be void againſt the Party, but the King ſhall have it; and tor the Trial you 
Plaintiff was ought to allege that he was born at ſuch a Place in England, without taking 
bor rt D. any Traverſe, and the other ſhall ſay that born at D. in Denmark, abſque fac 
4 — that he was born at F. in England, prout &c. Br. Traverſe per &c. pl. 307: 
oy he may Cites 19 E. 4. 6. and the like Matter 19 H. 6. 


ay that he IN 
— born at D. in England, and ſhall not take Abſque hoc. Br. Traverſe per &c. pl. 262. cites 21 F. 4 
36. per Vaviſor. : | 
In Indebitatus Aſſumpſit the Defendant pleaded that the Plaintiff was an Alien Enemy born at Roan in 
France, under the Allegiance of &c. he Plaintiff replied be was born at Hamburgh, under the Allc- 
iance of the Emperor, a Friend of the King &c. and traverſed that he cas born at Roan in France ow 
Yoon Demurrer the Defendant had Judgment, becauſe by the Traverſe Roan is Part of the Iſſue, v : 
is very immaterial, the Plaintiff ſhould have traverſed that he was born under the Allegiance of the * 
King. 3 Salk, 28 Paſch. 5 W. 3. B. K. Progers v. Arthur. Comb. 212. Anon. S. C ſays t 


Traverſe was, that he was born at Roan, modo E forma &c. Holt Ch. J. thought the Traverſe Il, — 


Alien. 


— 


a for he might have been born at Roan, and yet Infra Li iam Avgliz, As if attend- 
puts * . and — he ſhould have pleaded Alien — who: Bcd 825 adjornatur. 
ng * bt for an Eſcape the Defendant pleaded that the Plaintiff was an Alien Enemy, born at Roan in 
France, under the Allegiance of the French King &c. and the Plaintift replied that be wwas a Natural 
Ar # born at Weſtminſter in the County of Middleſex ; and traverſed that he <vas born in France; and 
=S Bemurrer the Court held this to be an immaterial Traverſe; for the Plaintiff ſhould have reſted, 
114 ten derd an Luc upon his being born at Weltminſter. 3 Salk. 28. in the Caſe of Prodgers v. Ar- 
ST cites Grodeck v. Briggs Carth. 265. Brodeck v. Briggs, Hill. 4 W. & M. in R R. S. C. ad- 
udeed accordingly, and it the Defendant had taken Iſſue upon the Plaintiff's being a Denizen, as he 
2 ir ſhould be tried where the Action is laid, becauſe it is but a tranſitory Matter. 


6. A Man may plead that the Plaintiff is Alien born, or Monk pro- 
feſs d, Tudg nent /1 Act io; tor he may uſe it to the Perſon or to the Acd ian, 
at his Pleaſure. Br. Barre, pl. 100. cites 32 H. 6 23. 
7. In Aſſiſe the Pleadivg was, VIZ. Er ſuper hoc idem Thomas Ive, 
quoad predictum Johannem Bagor, petit Fudicium brevis Aﬀiſa prædiciæ, 
quia dicit qued dem 70. B. eſt Alienigena genitus, ts natus extra Ligeantiam 
den? Regis Anghte, VIS. apud Pounthors infra Regnum Frauciæ ſub obedien- 
tia Caroli nuncupantis ſe Regem Francie, adverſarit & magni inimici Do- 
mini Regis Angliæ, et hoc parat c. unde c. petit Fudicium de brevi &c. 
And Bagot maintained his Writ by his Letters Patents, by which he 
was made a Denizen by King H. 6. and pleaded them in hæc Verba, as 
appears there, Thel Dig. 5. lib. 1. cap. 6. S. 17. cites Trin. 9 E. 4. ). 
Bagot's Cale. 3 
$. But Hill. 32 H. 6. 23. in Writ of Treſpaſs of a Houſe broken, the 
Detendant pleaded that the Plaintiff is an Alien born at L. out of the Li- 
cance of the King, and demanded Fudgment of the Writ ; upon which Plea 
D ofter'd to demur, inaſmuch as he ought to conclude to the Action, 
by which the Detendant added more to his Plea by ſaying that the 
Plaintiff is and was, Ihe Day of the Writ purchaſed, an Alien born in the 
ſaid Vill of L. under the Ligeance of the King of Denmark, who is Enemy 
Sc. and demanded Fudg ment ſi Aiio, In the tame Plea, Aſhton ſaid, it 
an Alien, as Lombard, Galiman, or ſuch Merchant u ho comes here by 
Licence or Sate-Conduct, and takes here in London or elſewhere an 
| Houle tor the Time, it any break the Houle and take the Goods, he 
ſhall have Action ot Treſpats; but if he be an Enemy of the King, and 
comes in without Licence or Sate-Conduct, it is otherwiſe. Thel. Dig. 
5. lib. 1. cap. 6. S. 18. 
9. Thel. Dig. 5. lib. x. cap. 6. S.22. ſays one may ſee in the new Book 
of Entries in Ejectione Firmæ 7, ſuch a Form of Plea pleaded by the 
Detendant ; Ez dicit quod prædictus querens ad breve ſuum prediftum re- 
ſponderi non debet, qua dicit quod idem querens 55 Alienigena in Regno 
Francie in Comitatu de B. ſub Ligeancia Ad verſarii Domini Regis Angliæ de 
Franc ia de Patre & Matre inimicis ipſius Domini Regis Angliæ, & eidem 
Adverſario ſus adherentibus oriundus, & ingreſſus eff Regnum Anglie ab/- 
zue ſolvo condutiu ipſius Domini Regis Et hog paratus verificare ubi & 
quando &c, unde petit Fudicium ſi pra didi ts quer ad breve ſuum preditium 
reſpondert debeat &C. | | LS, | 
10. If an Alien, born out of the Legiance of the King, ſues an Act ion So as the 
Real or Perſonal, the 'Tenant or Det enduant may 1ay that he was born in Tenant or 
ſuch a Country, which is out of the King's Allegiance, and ask Judg- a 
ment if he ſhall be anſwer d. Litt. 8. 198. | | ay 


plead Alien- 
0 5 1 5 nee neither 
to the Writ nor to the Action, but in Diſability of the Perſon, as in Caſe of Vilepape and Outlawry. 
And Lirtleton is to be intended of an Alien in League; for if he be an Alien Enemy, the Defendgnt may 
conclude to the Ain. Ca Litt, 129. b. —Br. Denizen, pl. 3. cites 9 E. 4. 19. Bapot's Gu tha in 
picading Alien horn Extra Ligeantiam Regis, the Defendant pleaded it to the Writ, not to the Per- 
lon per hec Verba, Judgment 6 be ſball Luer rd 4. ce Cart, 48. Kc. and 191. Richfield v. 
Udall. — G. Hit. of C. B. 166. S. P. as to Alien Friend; and that in caſe of Alien Enemy it muſt be 
pleaded to the Action, becauſe it is forfeited to the King as a Repriſal for the amages committed b 
the Dominions in Enmity with him New br. 14. in totidem Verbis, . * 
* . % 


II. 
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11. The moſt uſual and beſt Pleading in Actions brought by an A lies 

is both Excluſive and Incluſive, viz. Extra Ligeantiam Domini Regis & 

& Infra Ligeantiam alterius Regis. ) Rep. 16. b. cites 9 E. 4. ). & Lib 

Intrat. Fol. 244. f 

S. C. cited 12. Adminiſtrator brought Debt on an Obligation; the Delendant 
Cro.C 9. pleaded that the Plaintiſt was Alien, born under the Allegiance ot p 


Sander "ous 1 Spain, Enemies to the Queen; adjudg'd upon Demurrer that 
Any Alien he 1 


ould anſwer. Cro. E. 683. pl. 16. Trin. 41 Eliz. C. B. Brocks v. 


whatloever Philips. 
m iy be Exe- - 
cutor. Cited by Bridgman 7 Cart. 191. as 11 Jac, Sir Stephen le Sure's Caſe. And Ibid, 229 
Paich. 19 Car. 2. in Caſe of Richfield v. Udall. Bridgman held, that an Alien Enemy Executor may 


brig an Action, and he may not be barr'd. And Ibid. 193. the ſame was agreed per Cur, * 


ped ha 2 tur. But becauſe the Replication did * mot allege a certain Place uber: 


- Þ 


Saund. 8. Plaintiff would not amend on Payment of Coſts &c. Sid. 3 57. pl. 10, 
S. P. Hill. 19 & 20 Car. 2. B R. Freeman v. King. 


The Detendant pleas that the Father ot the Plaintiff, who was the 7efta- 
tor, and the Plaintiff, were Alien Enemies born at ſuch a Place under the 
Obedience of Lewis the French King ; Jud ment fi Actio; to which the 
Plaintiff demurr'd; and adjudged for the Plaintiff. It is not ſheun that 
the Teftator did not die before the War; ſo that the Plaintiff might be Ex- 
ecutor, and the Action attach in him before the War; and then being 
dead betore he became an Alien Enemy, he might have an Executor; 
and rhe Action being Eu Auter Droit, it thall be maintained. Skin. 370. 
pl. 18. Mich. 5 W. & M. in B. R. Villa v. Dimock. 
Tix Plead- 19. The Detendant pleaded in Abatement, that the Plaintiſf was an 
ings was Alien Enemy, born in luch a Place in Frauce. The Plaintilf replied that 
oo Ine was he is Indigena, and born at ſuch a Place in the Kingdom of England, & 
Alienigena 707 Alienigena modo & forma, pront c. & hoc petit quod inquiratur per pa- 
born in triam. And upon a Demurrer to this Replication, it was held per Cu. 
France un- riam to be ill; for that the Plaintiff did not rely upon the firſt Part of 
. N ir, that he was born in England, and ſo conclude with an Averment that 
e an Iſſue might be taken by the other Side, viz. that he was r born 10 
King odver- England, and that this Matter might be triable by a proper Viſne; but 
farii Domini here he hath put Alien, or Net Alien, in Iflue, viz. Non Alienigena modo & 
2 forma, which cannot be tried for want of a Viſue; ſo Judgment Was 
en es. given that the Bill ſhall abate. Carth. 302. Paſch: 6 W. 3. B. R. Nichols 
ſario ſuo ad- V. Pawler. 
heren oriun- 
dus ingreſſus in Regno Angliæ abſque ſalvo condutiu Cnc. Et hoc paratus eſt verificare ubi quando Ec. oo 
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Curia dicti Domini Regis & Domine Regine conſideraverit unde Petit Fudicium Epc. The Plaintiff replicd, 
wod ipſe eſt ind gena in Regno Angliæ ſub ligeantia dicti Domini Regis & Domine Reginæ nunc de Patre &y 
Lee umuis eorundem Domini Regis & Domine Regine nunc oriundus & natus apud London prad. in Pa- 
rochia & li arda pred. & non Aliemgena prout præd. (the Defendant) ſuperius allegavit & hoc petit quod in 
quiratuy per Patriam &c. The Defendaor demurr'd generally, and it was adjudged that the Iſſue v as 
not well taken, becauſe rhe Praintiff ought not to have concluded to the Country ; for there being 
new Matter ſet forth in the Replication, he ſhould have given the Defendant Opportunity to rejoin. 
4 Mod. 285 Nichols v. Pawlet Nota, if the Plaintiff had concluded his Replication with an 
Averment only, the negative Clauſe, Non Alienigena, had been only Surpluſage, and helped upon a Ge- 
neral Demurrer. Carth. 303. op 
Where Alien-nee is pleaded in Abatement, and the Plaintiff replies Indigena, he may either rake Iſ- 
ſue or conclude Et hoc paratus eſt verificare ; but if in Bar, he muſt take Ifſue ; Per Holt Ch. J. who 
{aid that this was the Reaſon of the Difference of the 2 Precedents in Raſtal. Comb. 394. Mich. 8 W 
3. B. R. Texel v/ Hooper. 


19. Indebitatus Aſſumpfit, the Defendant pleaded that the Plaintiff was 
Altenigena in Regno Francie ſub Ligeantia adverſaru Domini Regis Ec. 
oriundus. And upon a Demurrer Exception was taken to this Plea, be- 
cauſe it is not a direct Affirmative that the Plaintiff was Alienigena; it 
ſhould have been Natns, and not Oriundus. Per Cur. in a Real Action 
the Word (Alienigena) had been well enough; bur ſome Doubt being 
made whether it was ſo in this Caſe, a tarther Day was taken to conſi- 
der of it; and atterwards ſome Precedents being cited out of Raſtal, 
where the Word Natur was ſupplied by Oriundus, the Plea was held 
good. 4 Mod. 405. Paſch. J W. & M. in B. R. Derrier v. Arnaud. 

20. If you plead Alienee ix Bar, you mult lay a Place where he is born; 
but if in Abatement it is triable where the Action is brought. 12 Mod. 
125. Paſch. 9 W. 3. Ord. v. Howard. 

21. A Scire Facias was brought on a Judgment in Aſiſe for the Aſiſe of 
Marſbal; the Detendant pleaded in Abatement, that the Plaintiff was an 
Alien Enemy, Et hoc &c. Plaintiff replied, he was a Subjef# born, viz. at 
ſuch a Place in England, Et hoc paratus eft verificare; Detendant de- 
murred, and per Holt Ch. J. the Plaintiff ſbould have concluded to the 
Country ; tor where Alien- nee is pleaded in Abatement, it is triable where 
the Writ is brought ; for which Reaſon the Replication muſt conclude 
to the Country; Aliter where Alien- nee is pleaded in Bar; therefore in 
that Caſe the Replication muſt conclude, Et hoc paratus elit verificare. 
1 Salk. 2. pl. 5. Paſch. 1 Ann. B. R. Weſt v. Sutton. 

22. Tho' an Alien under the Queen's Protection be enabled to ſue, 
88 if he brings an Action and Alienage is ger againſt him, whether 

is Protection be Special or General he ought to plead it. Per Cur. Farr. 
150. Hill. 1 Ann. B. R. Silveſter's Caſe. 


For more of Alien in General, ſee Trial, and other proper 


Titles. 


Alienations, 


Alienations. 


1 


(A) At Common Law. Licence. The Original, and 
and the Cauſe, and in what Caſes neceſſary. 


In Aſſiſe, it 1. 9 H z. O Freeman ft all. give or ſell ſo much of his Land, that ot 
f 1 : F 
was fald, 32. the Reſidue the Lord of the Fee may not have the Fw 


N j and in a 1 
| rn Ons -F3 OI. 


much denied | 

that before Anno 20 H. 3. the Tenant of the King might alien as freely without Licence a 

might, and ſays See Stat, thereof, Prerorativa Regis, cap 4. Br. Alienation, pl. 10. cites bo Af R 4 2275 
(ote, per Hank, that mo Fine was paid for Alienations by Tenant of the King till the Time of King H 


and that in his Time the King's Tenavt might alien without making Fine. Brooke lays, Quzre what 


U 

| i Henry he intends, and it ſeems H. 3. Br. Alienations, pl 6. cites 14 H. 4. 3. 

1 By this Statute the King took Benefit to have a Fine for his Licence, betore which Statute no Fj 
for Alienation was due to the King ; for it ts adjudged, That for Alienation in the Time of H 2 wn 
* Fine was due; and it appears in other Books, that if an Alienation had been made before 20 H,; => 


. Fine was due to the King for Altenation, Co. Litt. 43. a.—And it is to be obſerved that no Record 
18 can be found, that either a Licence of Al'enation was ſued, or Pardon for Alienation was obtained for in 
. Alienation without Licence at any Time before the 2oth Year of H. 3. and it is held that Licence for 
Alienation grew from the Statute. Co. Litt. 43. b. 


+ Tenet of 2. 17 F. 2. cap. 6. Enacted, that none t hat hold of the King in Capi- 
4. the King in 7e by Knight's Service may alien the more part of his Lands, ſo that the Re. 
1 Capite can- fie thereof be not ſufficient to do his Service except he have the King's Li- 


not alien in ; ; 
Ol kong Deuce, but this may not be underſtood of Members and Parcels of ſuch Lands. 


1 Licence. Br. Alienations, pl 22. cites 45 E. 3. 6. 
h 


! He cannot give in Tail. Alienati 
„ 24. Cites 15 E. 4 12. 8 ail. Br. Alienations, pl, 


3. Rent was held of the King, and alien'd without Licence, by which 

the King ſeiſed. Br. Alienations, pl. 18. cites Firzh. Avowry, 3 E. 3. 
4. Præcipe quod reddat is brought againſt an Abbot, who vouched to 
Warranty, and the Vouchee at another time made Default after Default, 
and it Was awareded that the Demandant recover againſt the Tenant, and 
the Tenant over is Value, but that Execution ſhall ceaſe till it was in- 
quired of the Culluſion, by whichit was found No Colluſion, and the Abbot 
prog Execution in Value, and it was doubted by the Court, whether 
e thall have Execution without Licence by reaſon of the Mortmain, Quod 
mirum! where it was found No Colluſion. Br. Alienations, pl. 2. cites 

8 E. 3. 29. 

S, P. that he a 5. 8 of the King may charge his Land without Licence of the 
2 King, tho he holds in Chief; Quod Nota. Br. Alienations, pl. 12. 
Toe by Grant Cites 40 Aſſ. 12. 


of a Rent- | | rs 
2 in Fee. Br. Alienations, pl. 19. cites 5 H. 6. 3. — And this is good againſt the King after H 
cheat. Ibid. cites 40 E. 3. 5. 


. 58. C cited 6, The King's Tenant cannot leaſe for ry without Licence, nor gran! 
1 88 the Rever/ion without other Licence. Br. Alienations, pl. 17. cites 45 K. 
upon ſuch 3 · 6. 
Grant of the : R 
Reverſion the Tenant for Life is not bound to attorn, wherefore it ſeems, that if he does attorn t e 
King ſhall ſeiſe preſently. * 2 Inſt. 67. S. P. 1 


n —U— 
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"i in the Time of H. 8. he could not alien for Life without Licence; for it alters the Fr leer 
Br, Alienations, pl. 22. . 


If Partition be made in Chancery between Parceners who are Heirs 
the King's Tenant, which is not equal, this cannot be redreſſed hut by Li- 
cence of the King; tor the King ſhall be always aſcertaiued of his Te— 
nant. Br. Alienations, pl. 26. cites 10 H. 45. 

g. Where the King was Lord, and there was Meſne and Tenant, the 
Tenant might alien without Licence; becauſe he was not immediate 
Tenant to the K ing; but the M.ſue could not alien his Meſnalty without 
Licence 3 lor this is held immediately ot the King. Br. Alienations, pl. 
27, cites Fitzh. Avowry, 38, | 

9. It the King by his Lettets Patents gives Land to me and my Heirs 
&c. and he grants by the fame Patent that I all be as free in this Land 
1s he is in his Crown, and I atterwards alien Without Licence, the King 
ſhall certainly have a Fine for this Altenation, per Paſton ; tor this is 
veſted in him by reaſon of his Prerogative, which cannot pals out of his 
Perſon by ſuch general Words. 14 H. 6. 12. b. at the End. 

10. The Licence ot Alienation is to aſcertain the King of his Tenant. 
Br. Alienations, pl. 9. cites 21 H. 7. J. | 

11. Note, that for Burgage Tenure of the King a Man may alien with- 
out Licence well enough. Br. Alienations, pl. 36. cites 6 E. 6. 

12. The Reaſon of taking the Fine pro Licentia Concordandi is, becauſe 
by Means of this Concord the King loſes the Fines or Amerciaments 
which thould have been due ro him upon the judgment or Nonſuit, and 
other Advantages. 2 Inſt. 511. And it is an ancient Revenue of the 
Crown. Ibid. 

13. Manwood Ch. B. was of Opinion, that this Prerogative to have a 
Fine tor Alienation without Licence is by the Common Law, and not by 
any Stature. Le. 8. 9. in pl. 11. Mich. 25 & 26 Eliz. | 
14. The Prerogarive to have a Fine for Alienation without Licence, It was com- 
had its Beginning upon the original Creation of Seigniories. Arg. Le. 8. menced up- 


; | r on this Rea- 
in pl. 11. Mich. 25 & 26 Eliz. in Tretham's Cale. ogg" 
* 
To YEW | i none ouzht 
to enter the Fee of the King, nor to entitle himſelf to become his Tenant without his Licence. Mo, 
173 pl. 305.in S8. C. 5 


(B) Licence. Purſued How. 


I 1 King granted Licence to alien the Manor of D. rendring 5 1. per 
Annum, and he alien'd the ſaid Manor, except 12 Acres, render- 

ing 51. per Annum, the Licence ſhall not ſerve tor the Variance, and al- 
jo Parcel ſhal] be charged with the whole 5 1. and alſo the King ſhall 
be aſcertained who thall be his 'Tenant. Br. Alienations, pl. 23. cites 
30 E. 3. 17. and Fitzh. Fine, 53. ; | 

2. Licence to purchaſe Lands or Tenements extends to Advowſon. Br. Ali- 
enations, pl. 35. cites Fitzh. Grants, 102. 5 en e 

3. Where the King Licences Abbot and Covent to make a Feoff ment, if But contra 
the Abbot alone does it, this is not warranted by the Licence, and yet the of 7 3 
Covent cannot make a Feoffmęnt, but only give their Aſſent; and if it pra wrt 
be made by the Abbor alone, his Covent may recover again, and then and Vaviſof. 
the King ſhall be miſconuſant of his Tenant, and e contra where the Ab- Br. Aliena- 
bot and Covent do it, per Frowike ; and Vaviſor J. was of the ſame ies, Pl. 9. 


Opinion, Br. Alienations, pl. 9. cites 21 H. J. 7. "HE 


4. Where 
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If a Man ob- 4. Where the King licences me to make a Feoffment by Deed, | dad 


tains Licence . : 
EIT make it without Deed, nec e converſo. Br. Alienations, pl. 9. cites 21 


Manor of H. 7. J. by Frowike and Vaviſor. 


Dale, and 


all his Lands and Tenements in Dale, he cannot lien by Fine ; for Fine ſhall be certain, ſo man, A 
of Land, ſo ma”y of Meadow, ſo many of Palture &c. and the Alienation ow2ht not 3 


* 2 . om 0h to v 
Licence. But it is otherwiſe u'ed with .{uerment that all is one. Br. Alienations, pl. 0, 2 of N 
32 H. 8. a 


(C) Licence. Good or not. 


5 the King grants Licence to his Tenant to alien the Land held ;» 
Capite, and the King dies before the Alienation, the Tenant cannot 
alien; tor now he is Tenanc to the new King. Br. Alienation, pl. 25. 
Cites Paſch. 2 E. 3. 

2. But Licence of one King granted to alien in Mortmain, and the 


King dies betore the Alienation, this thall ſerve in the Time of another 
King. Quod nota. Ibid. 


(D) Licence. Forfeiture by not having Licence. 


Quare Im- I. IN Quare Impedit the King made Title to preſent, becauſe the A 
dit was vow/on was held ot him in Chief, and was alien'd without Licence, 


de ad by which he preſented &c. And admitted for good Title. And yet it is 


and made bis not alleged that the Alienation is found by Office ; quod nora ; and therefore 
Title, becauſe it ſeems that the King may have Chattle without Office. Br. Prerogative, 
7 N. held of pl. 33. cites 2 E. 3.71. 

im in Capite 
the Moiety of the Manor of D. to cubich the Adwbaſon is appendant, and alien'd without Licence, Br. 
Alienations, pl. 1. cites 47 E. 3. 21. 


S. C. cited 2. It is ſaid that the Seiſure is only as a Diſtreſs 15 a Fine to the King, 
Say. 16. in and not to give the King the Franktenement, and after Fine made, the 


IE Alienee ſhall re-have the Land. Br. Alienations, pl. 10. cites 20 


ſays that Aſſ. 17. 

ſome did 

hold, that by Alienation without Licence the Lands were forfeited to the King, by reaſon of the Word: 
of Magna Chana, that no Freeman ſhall give &c. but that others held, that the Land ſhould only be 
ſeiſed as a Diſtreſs, and a Fine to be paid for the Treſpaſs, which Ld. Coke takes to be the better 
Opinion. Jenk. 56. pl. 4. ſays it was a Forfeiture of the Whole before the 1ſt of E. 3. 12. 


Till this 3. See Stat. 1 E. 3. Parl. 2. cap. 12. That Land held in Capite, which 
Statute it ig alien d without Licence, ſhall not be by this forfeited, but the King /val 


remain'd a 


Queſtion rale a reaſonable Fine. Br. Alienations, pl. 34. 

deter- | ; 
min dz whether in ſuch Caſe the Land was forfeited, or to be ſeiſed only as a Diſtreſs; and this Act ex- 
tended to Lands holden of the King by Grand Serjeanty, alien'd without Licence. 2 Inſt. 66. 
By this Statute the Alienation ſhall Hand, and it is only finable. Jenk. $$. at the End of pl. 7 a. 


4 Tenant 


. 
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xt of the King alien d in Fee, and died, his Heir within Age, 
* lo ſhall nor Nie The Ward; for the Alienation is good, ſave the 
Treſpaſs to the King, which is only a Fine by Seiſure; but the Alienation 
is good. Contra if the Altenor was Tenant in Tail, Br. Alienations, pl. 
ites 26 H. 8. 
liehe Alienation without Licence be found by Office, the King ſnail S. C cited 
have the Iſſues of the Land from the Zime of the Inquifiticn taken, and not * 16, in 
before. Br. Alienations, pl. 29. cites 26 H. 8. | pl. 41, 
6. The Fine tor Alienation was to be pad by the Alienee, or thoſe that 
claim'd by or under him, and it the Fine was not paid, the Land thould be 
{ciſed into the King's Hands; and the Intent of a Parliament is always 
intended juſt and reaſonable, and therefore if a Diſſeiſor of Lands in Ca- 
pite makes an Alienation without Licence, and the Diſſeiſee enters, the Land 
{hall not be ſeiſed tor the Fine; for the Diſſeiſee is in by a Title before 
the Alienation, and fo in other like Caſes. If he in the Reverſſon levies 
a Fine of Lands holden in Capite without Licence, the Leſſee for Life 
l not be charged with the Fine, becauſe thar Eſtate was betore the 
Alienation ; but yet in a Quid juris Clamat the Leſſee ſhall not be com- 
I'd to attorn, becauſe the Court will not ſuffer a Prejudice to the King 
in like manner as it the Reverſion had been alien'd in Mortmain, with- 
out che King's Licence. 2 Inſt. 67. | | 
n. Tenant in Capite made Gift in Tail to J. S. upon Condition that F be Le. 8 pl. rr. 
alien'd it ſhould be lawful for him to enter. J. S. alien d. Tenant in Tail 3 & 
enter'd tor the Condition broken. Ir was adjudged that a Fine for the 8 C. aq. 
Alienation of the Tenant in Tail was due to the Queen, and that the judged ac- 
ucen might charge the Lands, in whoſe Hands ſoever they came, for cordingly. 
this Fine; and the Duty was nor diſcharged by the Entry ot the Tenant 
in Tail for the Condition broken, but the Tenant of the Land was 
chargeable for the ſame. Mo, 172. pl. 305. Trin. 24 Eliz. in the Ex- 
chequer, Treſham's Caſe. | 


(E) Licence. Fines. 


1. Dy the Statute 1 E. 3. Parl. 2. cap. 13. it is Enafted, That Lands held It was found 
: of Honours, and atien'd, ſpall not make Fine, becauſe the I. aw does nor by Office, 
give Fine tor ſuch Alienations; and fo the Statute is in Afirmance of the that J. N. 


Common Law; and fo is Magna Charta. Br. Alienations, pl. 34. wy "eat 


| of D. whic 
was held of the King in Chief without Licence, and the other ſaid that it was held of SS. 


Pickering, Parcel of the Dutchy of Lancaſter ; and it was admitted there, that if it be held of | 
and nor in rt he may 8 Licence. Br. Alienations, pl. 11. cites 29 Aſſ. Ay Pw, 

A Man ſhall not make Fine for Alicnation for Land beld of the King of an Honour, but for Land held in 
Capite; and Tenure of Honour, nor a Manor, is not in Capite; for it is not of the Perſon of the King But 
Brooke ſays Cave; for there are certain Honours which are in Capite, and there is a Writ that the Biches. 
tor ſhall not grieve a Man for Alienation of Land held in Capite as of an Honour; for this is in C ite of 
the Honour, and not in Capite of the Perſon of the King, and then he ſhall not make Fine for Alienation of 
it. Br. Alienations, pl. 33. cites the Regiſter, Fol. 184. 


2. It a Biſhop, Tenant of the King in Capite; had leaſed for Life. he ſhall 
make Fine for the Alienation. Br. MESS p 5 52 46 E. 3. 
and Fitzh. Forfeiture 18. | 


4C | . It 


282 Alienations. 


Sav 16.in 3. It was ſaid for Law, that the Fine for Alienation is the Valu, of the 
50 enes Land alien d by the Tear, and the ſame Law* ot Fine for Intruſion os 


tune King. But the Fine to have Licence to alien is only the 24 

*. S-lh annual 2 of the Land that ſhall be alien d. Br. W rag 
upon Con- cities Paſch. 31 Hñ. 8. | | e de 
re 4 But tor Licence to alien in Mortmain, the Fine is the Value of th 
King's Om. Land for 3 Nears. Ibid. : 
cers and the 

Judge, it was ordain'd that ſeeing the King's Tenant could not alien without Licence, for if he did be 
ſhould pay a Fine, that for a Licence to be obtain 'd, the King ſhould have the 3d Part of the Value of 


the Land, which was holden reaſonable, and the Feoffee ſhould pay the Sum, becauſe his Land was 


otherwiſe to be charged, and rid of the Trouble and Charge by the Writ of Quo Titulo ingreſſus elt. 
and if the Alienation was without Licence, then a reaſonable Fine by the Statute was to be paid b 1 


Alienee, which they reſolved to be one Year's Value, which ever ſince conſtantly and continual! = h 
been obſerved and paid. g J hat 


5. Tho' the Reſtraint of Magna Charta, as to Avoidance of the Gra. of . 
the Feoffee by the Heir, is taken away by the Statute 18 E. 1. ©; Quia 
Emptores terrarum, yet that is only Secundum quid, and not Simyli. 
citer; for in reſpect of the King, the Fine for Alienation remain'd due 
| and herewith agreed conſtant and continual Uſage. 2 Init. 67. ; 8 
| 6. Till the Statute of Wills, 32 H. 8. cap. 1. none ever paid Fine in the | 
11 Hanaper who recovered Land by Sufferance againſt the King's Tenant who 
[ held in Capite; but by this Statute now he our pay Fine for Recovery as 
"f well as for Feoffment, Br. Alienations, pl. 32. 

1 i 7. 12 Car. 2. cap. 24. takes away all Tenures by Knights Service, and 
all Fines, Seiſures and Pardons for Alienations, and all Incidents therety 
ſaving Fines for Alienations due by particular Cuſtom of particular Manor: 
Sc, other than of Lands holden immediately of the King in Capite, and turns 


4 | all Tenures into free and common Socage. 

1 — — _ 
5 (F) Fines. Pardon oſ Fines or Forfeiture. Conſtrued 
* How. 

1 

iy 

5 Br. Aliena- 1. Enant of the King made a Feoffment in Fee, and retook to hin and 
1 tions, pl. 20. his Feme in Tail, the Remainder to his right Heirs, and died, aud 


of =} 5 the King pardoned to the Feme all Alienations, but not Fines for Aliena- 


1 92. p goo tions, nor Treſpaſs, and yet it was held, that by this he ſhall nor have 


| S. C. ys Fine tor Alienation; bur the Feme by this cannot alien; and note, that 
" this Pardon this Tenant, who alien'd, held of the King in Capite. Br. Alienatious, 


b CO pl. 8. cites 14 H. 6. 26. 


10 tion, for ſhe : : 3 3 ; 
| 1 — Tenant without the King's Licence, and this is an Alienation without Licence, and a Wrong 
done to the King; By the Juſtices. 


(G) What ſhall be ſaid ſuch an Alienation. 


| 1. II ſeems that Romany ſuffered by Defeat is a Demiſe or Alienation. 
Br. Alienations, pl. 32. cites Mich. 4 E 3. 


2. [And 
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2. [And therefore] if a Man recovers in Value againſt an Abbot, the 
Founder ſhall have Writ of Contra Formam Col lationis by the Statute 
which ſpeaks only of Alienations, theretore ſee there that Recovery is 
an Alienation. Br. Alienations, pl. 32. cites F. N. B. 211. But tillthe 
Statute of Wills 32 H. 8. cap. 1. none ever paid a Fine in the Hanaper 
who recovered Land by Sufferance againſt the Tenant of the King who 
held in Capite, but now by this Stature he ſhall pay a Fine tor Reco- 
very as well as for a Feoffmenr, and therefore it ſeems properly no Alie— 
nation; but Quzre ; tor it is a good Sutlerance to make 1t to be rhe Land 
of another, which is alienum 1acere, but yet this is ſuppoſed to be by 
Title. Br Altenations, pl. 32. cites Mich. 4 E. 3. | 

z. Where an Advowſon deſcends to 3 Coparceners among other Lands held Br. Quare 
in Capite, by which the King is polleſled, and Partition is made in ne ie pl. 
Chancery, ſo that the Advotoſon is allotted to the onetin Allowance of other oa 
Land &c. and after Ltvery ſued they make a Compoſition to preſent by Turns, 
this amounts to an Alienation of what the King was aſcertained of one 
{ole Tenant belore by Matter of Record, and now all 3 are Tenants by 
Matter in Fact without Licence. Br. Alienations, pl. 7. cites 21 E. 


3 


31. f 
; In Aſſiſe 3 Jointenants were of Land held of the King in Ca- Br. Aliena- 


pite, and the one releaſed to his two Companions, and pleaded Pardon of pr my 4 * 
ir, Quod mirum ! For where three Jointenants are, and the one releaſes accordingly. 


to the other 2, there needs no Licence nor Pardon, tor the 2 are in by the —— And yet 
firſt Feeffor, and not by him who releaſed, as it is agreed Mich. * 3) H. it h faidin 
8 


Br. Alienations, pl. 4. cites 8 H. 4. 8. 1 174 E. 
2. 5. that where two Jointenants of the King are, and the one releaſes to the other, be ought to have 


icence, and ſuch Licence was pleaded for ſuch Releaſe in the Aſhſe of the Duke of York, 8H. 4. 


Tit. Licence in Firzh. 1. but Brooke ſays, Quære it of Neceſſity, for it ſeems to be no Alienation 
Ibid. 


« 


5. But where the one releaſes tothe one of the other 2, there he, who took * Br. Alie- 
the Releaſe, is in ot the 3d. parc by bim; Contra if he had releaſed to all 1 
his Companions, and with this agrees * 33 H. 6. fol. 4. and ſo it is uſed 8 C accord- 
in the Exchequer that this is no Alienation; Quod Nota. Br. Aliena- ingly, 


tions, pl. 4. cites 8 H. 4. 8. And where a 


8 5D 1 Man releaſes 
by Fine to the Tenant of the King, this is no Alienation. Ibid, cites Paſch. 37 H. 8 Gra of a 
Tine upon Coauſance of Right Come ceo &c. for this is Eſtate made by Concluſion. Ibid. 


6. A Recovery of the Land againſt the Tenant ſhall bind the Lord alſo, 
and Recovery of the Services againſt the Lord ſhall bind the Tenant alſo; 
you Nota; and therefore no Alienation. Br. Alienations, pl. 32. cites 
39 H. 6. 

n. Deviſe by Teflament was taken to be an Alienation, Br. Alienati- 
ons, pl. 37. cites H. 3. M. 1. 

8. A. Tenant in Capite covenanted 4 Elia. with A. aud B. to ſuffer a 
Recovery betore Eaſter, to the Uſe of himſelf for Life, with Remainders 
over, and with Power to revoke and declare new Uſes by Deed or Will. 
The Oueen licenced M. to alien to A. and B. without mentioning any Decla- 
ration of Uſes. M. ſuffered a Recovery, and in 34 Eliz. by Will revoked the 
Uſes, and declared new Uſes. Upon Conference with the two Ch. I. and 
other Juſtices, it was adjudg'd in the Exchequer, that the Queen ſhall 
not have Fine for this Execution of the Uſes, becauſe the Execution ot 
them was by Statute, viz. 2) H.8. of Uſes, whereto every one is Party, 
and fo cannot do Wrong; and becauſe all zhe new Uſes a out of the 
Poſſeſſion of the Conuſees, there needs not any new Licence for imiting an 
new Uſeto ariſe out of the ſaid Recovery, 6 Rep. 27. b. Paſch. 43 E. 
liz. in the Exchequer. Lord Mountague's Caſe. 


9. Ss 


"I 
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9. So where S. levied a Fine of Capite Lands without Licence to the Uſes 
in the Indenture, viz. to himſelf for Life &c. with a Proviſo to limit b 
Writing the ſame Lands to any Wife which he ſhould after marry for 
Jointure. Atrerwards the Alienation is pardoned by Statute of 13 Eliz, 44 
then he marries, and by Writing limits the Lands to his Wife for Life and 
dies. Adjudged that no Fine ſhall be paid for this Limitation, 6 Rep 
= b. cites it as adjudged in the Exchequer, Paſch. 43 Eliz. Smith 
Caſe. | 


(H) At what Time it might have been by Licence, 


S. P. Br. A- 1. IF the King has Land by Seiſure of a Prior Alien in Time of War, o- 
lienations, the Temporalties of a Biſhop by Seiſure for any Contempt, or has Land 
Fit eitas the Heir of his Tenant who holds in Capite for Primer Se1/jn &c. in theſe 
Grants, pl. Caſes, it the King licences the Party to alien, or make a Feotiment during 
103. the Time that the King has Poſſeſſion, the Party cannot alien, notwithſtand- 
Bur ſee elſe- ing the Licence, 71/1 he has the N out of the Hands of the King; tor 
CART OH when the King ſeiſes Land tor Alienation without Licence, and licences 
4 by Fin? the Feoffee to make Feolfment, he cannot do it till he has the Polleſſion 
before that he out of the Hands of the King, and not before, and then he may execute 


has ſued Li- his Licence. Br. Alienations, pl. 9. cites 21 H. J. J. per Frowike Ch, ]. 


very. But . 
contra by Feoffment. Ibid. cites 21 H. 7. 7. 


2. $ where he has Land in Ward, or for Primer Seiſin. Br. Alienati- 
ons, pl. 9. cites 21 H. J. 1. per Frowike Th 

3. So where the King has a Term becauſe the Termor is outlawed, and 
he licences the Leſſor tu make a Feoffment, he cannot execute it during the 
King's Poſſeſſion, but the other 2 ſaid it was a very dubious 
Caſe, and that they would be adviſed thereof. Br. Alienations, pl. 9. 
cites 21 H. 5. J. per Frowike Ch. ]. | 


(I) Pleadings. 


1. CCIRE Facias iſſued upon Office found that W. was ſeiſed of certain 
Tenements in B in Fee, and died ſeiſed, and the Land deſcended 
to R. his Son and Heir an Ideot, and it was held of the King in Chieh, 
and N. had entred, who came and pleaded a Releaſe of the Heir to M. who 
enfeoffed M. abſque hoc that he was Ideot; per Finch, we pray upon his 
Conuſance that the Land be ſeiſed into the Hands ot the King, & non 
allocatur, becauſe the Writ ſhould ſay why the Land ſhould. not be 
feiſed into the Hands of the King for Cauſe of the Ideocy, and the Alie- 
nation is not compriſed in the Writ, and therefore he: ſhall nat anſquer to the 
other Point without other Garniſhment for this Purpoſe ; Quod Nota; and it 
is ſaid there, that upon Alienation without Licence a Man cannot traver/: 
the Tenure of the King in Capite till the Office be found of the Alienation 
and Tenure, for a Man ſhall not traverſe the Title of the King before it 
be found by Office. Br. Alienations, pl. 14. cites 50 Aff. 2. 


2. It 


6 | 55 oY e int 

Almanack. 2865 
2. It was touch'd by the Se jeants at the Bar, that if the Land was in 
the King's Hands by 20 divers Titles, the Party ſhall anſwer to all the Ti- 


tles. Br. Alienations, pl. 16. cites 4 H. J. 5. 
For more of Alienations in General, ſee Conditions, Fines, and 
other Proper Titles. 
(A) Almanack. 

: Hether ſuch a Day of the Month was on a Sunday or not, and Le. 242. pl 
ſo not a Dies Juridicus, is triable by the Country or the Alma- Ul aſch. 
nack. D. 182. pl. 55. aſch. 2 Eliz. in Caſe of Fiſh v. Brockett. BY. KW 
v. Faucett, 


it was ſaid that the Court * judicially take Notice of Almanacks, and be inform'd by them; and 
cited Roberts's Caſe in the Time of Ld. Catline; and Coke ſaid that ſo was the Caſe of Galery v. Ban- 
bury, and Judgment accordingly.— Cro. E. 227, pl. 12. S. C. and held that — by Alma- 
5 was ſufficient, and a Trial per Pais not neceſſary, tho the Error aſſign d, viz. that the 16th Feb. 
on which Day Judgment was ſaid to be given, was on a Sunday, was an Error in Fact; and the Judg- 
ment was reverſed. 


2. Almanack is Part of the Law of England, of which the Court muſt S. P. by Holt 
take judicial Notice; per Holt Ch. J. 6 Mod. 41. Mich. 2 Ann. The Ch. J. and 


ſo is Annus 

Queen v. Dyer. ö Biſſextilis, 

ne — — — and that ir 
is the ſame in Caſe of Moveable Feaſts, and the Diverſity between them and Fix'd Feaſts is ridiculous 3 
but the Almanack to go by is that annex'd to the Common Prayer- Book. 6 Mod. 81. Trin. 2 Ann. 
B. R. in Caſe of Brough v. Perkins. -3 Salk 69. S. C. but S. P. does not appear. The Diver- 
ſity of Fix'd and Moveable Feaſts was condemn'd per tot. Cur. For we know neither the one nor the 
other but by the Almanacks, and we are ro take N of the Courſe of the Moon. 6 Mod. 1 59. 160. 
Paſch 3 Annz, B. R. in Caſe of Harvey v. Broad, Ibid. 196. S. C. and Holt Ch. J. ſaid, that at 
the Council of Nice they made a Calculation moveable for Eaſter for ever, and that is received here in 
England, and become Part of the Law; and fo is the Calendar eſtabliſh'd by Act of Parliament. 
2 Salk. 626. pl. 8. S. C. accordingly per Cur, | : es 


mm 


3. Whether the Patent to the Company of Stationers for ſole Printing of 
Almanacks be good or not, fee 10 Mod. 105. The Company of Statio- 


ners V. EY C?) 


For more of Almanack in General, ſee other Proper Titles. 


4D (A) Almoner,, 


2580 


(A) Almoner. 


1. HE Almoner is accountable by 6 E. 6. 16. per Mr. Andrews in 
his Reading on this Statute, Aug. 1628. Cited D. 5). pl. 35 
Marg. f 


* D. 77 2. The Almoner has not any Intereſt, but is Miniſter and has Diſpo- 
pl 5 Tea ſition of the Alms of the King durante bene-placito ; and it the Almoner 


lington v. commit Treaſon, and be attaint, this is no Forfeiture of what is granted 
Cox, contra. to him in the uſual Form, but only during his Life, yer the King may 
If a Felo grant it at Will without Recital, becauſe it is a leſs Eftate than he 


X * 5 has 
. ; - Bs and if he grant the Goods and Chattels ot Felo de te, he * need not * 


Kine, ſuch cite the Grant of them made to the Almoner, nor to determine his Will 
Debt ſhall as to them. 1 Rep. 50. in Alconwood's Caſe, cites Hale's Caſe. 

be paid be- 

fore the Almoner ſhall diſtribute. Savil. 60. pl. 129. 


For more of Almoner in General, ſee other Proper Titles, 


Ambaſlador. 


(A) Ambaſſador. Who. And How confider'd. And 
How far protected and privileged as to himſelf and 


Servants. 


I. H E Opinion of Juſtice Aſhton, 39 H. 6. 39. was, that no Ambaſ- 
ſador ought to be ſent to the Pope; but there have been many Pre- 
cedents to the contrary ; for the Pope is a Temporal as well as Spiritual 
Prince. 4 Inſt. 156. cap. 26. 
The Queſ= 2. There being Amity between King H. 8. and the French King, and 


2 usa Enmity between H. 8. and the Pope, R. Pole, a Rebel and Traitor to the King 
Morn -4 England, flyeth to Rome, whom the Pope, being in Amity with the 
contra prin- French King, ſendeth as Ambaſſador to him: The King of England de- 


cipem, ad manded his Rebel of the French King, notwithitanding he was ſent as Am- 


quem Lega- baſſador; ſed non prevaluit. 4 Init. 153. cap. 26. cites it as in the Time 


tus, conci- 
tat, legati of H. 8. 
privilegiis 12 

udeat, & non ut hoſtis penis ſubjacear. And it was reſolyed that he had loſt the Privilege of an Am- 
balſdor and was ſubct to Puniſhment 4 Inſt. 152, cap. 26. "cites 13 Eliz. The Biſhop of Rolle's 
Caſe. 

Ambaſſadors oug bt to be kept from all Injuries and Wrongs by the Law of all Countries and of all Na- 
tions. They ought to be ſafe and ſure in every Place, infomuch that it is not lacuf ul to hurt the Ambaſſa- 
dors of our Enemies, and herewith agrees the Civil Law. And if a baniſhed Man be ſent as Ambaſlacer 
to the Place from whence he is baniſh'd, he may not be detain'd or offended there, and this agrees 4 
with the Civil Law. 4 Inſt. 153. cites it as reſolved Hil. 12 Jac. Palachie's Caſe. Ie 
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Ac chis Day there can be no Ambaſſador without Letters of Credence Omnis Le- 
ot his Sovereign 20 another that hath Sovereign Authority, 4 Inſt; 153, cap, ue e 


26. cites ir as reſolved Hill. 12 Jac. in Palachie's Caſe, OR 


| is not Lega- 
;: for if he be ſent from a — 44 Power to another of Sovereign Power to treat between them, 
ano in his Letters of Credence he be term'd an Agent or Nuntius, yet he is an Ambaſſador or Legate. 


4 Inſt. 153: cap. 26. 


4. P. an Ambaſſador was ſent by the Emperor of Morrocco, then at War with 
Spain, to the Stares ot Holland, and g av, him a Comm! 10n to take Spa- 
piards and their Goods, Accordingly he 700k 2 Spaniſh 9hips, and he to- 
gether with the Prizes were driven by Streſs of Wt cather into England. The 
Spaniſh Ambatlador here charged him at the Council-Table with Piracy, 
and the Lords of the Council reterr'd it to the Chief Juſtice of England, 
the Maſter of the Rolls, aud the Judge ot the Admiralty, who all agreed 
that by this Taking he is not in Judgment of Law faid to be a Pirate, in x 
regard the King, 01 Spain and the King of Morocco were Enemies, and 
that open Hoſtility is between them, and therefore ſuch Taking from an 
Enemy is legalis Caprio but admit that P. was no Ambaſſador, yet by 
reaſon ot the Enmity between the rwo Kings, he could not be indicted 
as a Pirate betore Commithoners upon the Statute of 28 Hf. 8. cap. 15. 
becaule one Enemy cannot be a Felon tor taking the Goods ot another. 
See 4 Init. 152. 153. 154. Cap. 26. and 3 Bulit. 27. 28. Paſch. 13 Jac. 
Palachie's Cale. | | 

5. Bur it a Foreign Ambaſſador, being Prorex, commits here any Crime, An Ambaſ. 
which is contra jus Gentium, as Treaſon, Felony, Adultery, or any other ſador is pri- 
Crime which is againit the Law of Nations, he loſes the Privilege and _— ay b 
Dignity ot an Ambaſlador, as unworthy ot ſo high a Place, and may be Natuce and 
puniſt/d here as any other private Alien, and not to be remanded to his So- Nations; 
vereign but by Curteſy; And /o of Contracts that be good, Fure Gentium, but if he 
he muſt anſwer here. Bur if any thing be Malum provibitum by any Act = rang 
ot Parliament, private Law, or Cuſtom ot this Realm, which is not rainft = 
Malum in ſe Jute Gentium, nor contra Jus Gentium, an Ambaſſador re- [aw of Na- 
liding here thall not be bound by any ot them; but otherwiſe it is of the ture or Rea- 


Subjects ot either Kingdom &c. 4 Inlt. 153. cap. 26. Jon, ”w _ 
| vilege, bur 

not if he offend againſt a Poſitive Law of any Realm, as for Apparel &c. Agreed by the Civilians. 
Roll Rep. 175 pl. 11. Paſch. 13 Jac, B. R. Marſh's Caſe, alias Palachie's Caſe. — 3 BulRt. 27. S. C. 

By the Law of Nations, it an Ambaſſador compaſſes or intends the Death Oe Perſon of the King in 

whoſe Land he is, he may be condemned and executed for Treaſon ; bur if he commirs any otherTrea- 

on beſides this, it is otherwile ; but he ought to be ſent to his own Realm; per Bacon, Attorney Gen. 
Roll Rep. 185. pl. 17. Paſch. 13 Jac. B. R. in Caſe of the King v. Owen, alias Collins. er Wt 


6. The Office of an Ambaſſador does not include a Procuration Private, but 
Publick tor the King, nor for any ſeveral Subject, otherwiſe than as it 
concerns the King and his publick Miniſters to protet} them, and procure 
their Protection in Foreign Kingdoms in the Nature of an Office and 
Negotiation of State, and theretore they may and ought to mediate, pro- 
ſecute, and defend for them, or any of them, at the Council-Table, 
which is as it were a Council of State; but when they come to ſettled 
Courts, which do and muſt obſerve eflential Forms of Proceedings, viz. 
Legitimos Proceſſus, then they muſt be ruled by them, and not con- 
tound all Rules, except ſome Precedents could be found in Chancery; 
per Hobart Ch. J. and Nichols, on a Reference to them by the Ld. 
Chancellor. Hob. 114 pl. 136. Sexvienti d'Acuna (the Spaniſh Ambaſ- 
ſador) v. Bingley, e : 

7. On a Bill in Chancery againſt an Engliſh Ambaſſador at the Court of 
Spain to redeem an old Mort age, the Court order'd Proceedings to ſtay 
tor a Year and Day from this Time, unleſs Defendant return ſooner ; Per 
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c 


— — 


Ld. Somers. Upon Debate it was agreed a Protection lies | 

dor Quia protecturus, or Quia W and may at ee Jt 
for a Jear and Day, and may afterwards renew ii, it the Gan. * 
* Deferdant iinues, 2 Vern, 317. pl. 304. Paſch. 1694. Pilkington v. Stanh _— 
ſaid that he 8. 7 Ann. cap. 12. F 3. All Proceſs, whereby the Perſon of 4 mba, 


was A we v4 , 
e dor, or public Miniſter of any Foreign Prince or State, or the * domeſtick Ser. 


to the Meck- vants of any ſuch Ambaſſador Sc. may be arreſted, or his Goods diftratn'd 
lemburgh ſhall be adjudged void. ) 
Amba _, Mental 8 e hs As tb 

I: was held that Menial Servants are not within the Act, the Words being (Domeſtic : 
Servints,) who are ſuch as are employ'd in and about the Houſhold A 10 only. Ro (Domeſtic 
C. B. 124. cites it as 7 Geo. 2. Toms v. Hammond, x ract. in 
The Defendant, a Courier to the Spaniſh Ambaſſador, moved to ſtay Proceedings. The Plaine: 
alleged the Defendant was a Trader. It was anſwered, the Trade was ſo very inconſiderable 2 
could not am. unt io a Bankruptcy. Ir was again replied that a probable Cauſe will make a Bank a it 
and it was further alleged, that the Defendant was no Domeſtick, had no ſettled yearly Wanes r 
being regiſter d in the Sheriff 's Office was not material; ſo the Court diſcharged the Rule to tay * 
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ceedings. Rep of Prat in C. 5. 134. Mich. 10 Geo. 2. De-Ceriflay v. O brian. — Barges N 
in C. B. 281. Hill. „ Geo. 2. 8. C. according.y ; and cites Mich. 10 Geo. 2, B. R Was. 
Purcell. a . 


A Dome ſtick of the Duke of Holſtein, Reſident here, was arreſted, and therennon pave a Bail bond! 
and it was moved upon this Sta ute to ſer the ſame aſide, all the Terms required by the Act being com- 
ply'd with, and the eupon the Arreſt was ſet aſide, and the Bail-bond vacated. 8 Mod. 288, Trin bf 


Geo. 1. Croſſe v. Talbot. 


S. 4. The Perſons ſuing forth ſuch Proceſs, their Attornies and Silicitors. 
and the Officers executing the ſame, being convicted thereof by Conſe/fron of the 
Party, or by the Oath of one Witneſs before the Ld. Chancellor and the Chief 
Fuſtices, or any two of them, ſhall be deemed Violators of the Laws of Na- 
tions, and ſhall ſuffer ſuch Penalties and Corporal Puniſhments as they, or any 

two of them, ſhall judge fit. 
F. 5. No Merchant or Trader within theDeſcription of any of the Statutes 
of Bankrupts, putting himſelf into the Service of any Anbaſſ or, ſhall have 
any Benefit by this Act; and no Perſon ſhall be proceeded againſt as having 
arreſted the Servant f an Ambaſſador &c. unleſs the Name of ſuch Servant 
be firſt regiſter d in the Secretary”s Office, and tranſmitted to the Sheriffs cf 
— and Middleſex, who miſt hang it up in ſome public Place in ther 

ce. : | 

Abr. Equ. to. A Servant to the Genoeſe Ambaſſador brought a Bill in Chancery. 
43 * It was moved, that he ſhould not proceed till he gave Security by Bond in 
chat this Or. 401. Penalty for Payment of Coſts of Suit if awarded againſt bim, in the 
der was made fame Manner as where a Plaintiff is beyond Sea; and a Precedent was 
after Anſwer cited where a like Order was made in the Caſe of an Ambaſſador's Ser- 
pou ps bm vant Plaintiff in this Court, and dated 25 July, 8ch of Ann. And it 
ewas ordered accordingly. 2 Wms's. Rep. 452. pl. 142. Goodwin v. 


ſon of ir 
was, becauſe Archer. | | 

by the 7th | 

Ann. all Proceſs _ Ambaſſadors and their Servants are made void, ſo that if the Bill be diſmiſſed, 


no Proceſs could iſſue againſt him. 


11. The Re/ident from Venice made Affidavit, that one taken in Execu- 
tion was by the Secretary, and that his Name was entred in the Secretary's 
Office, though not tranſmitted to the Sheriff of Middleſex till after he was ar- 
re/ted, and upon Afidavit that he offered to ſhe his Teſtimonial to the 
Officer, and that he really exerciſed the Office, and Notice being given ot 
the Motion, the Court diſcharged him. Barnard. Rep. 79. 80. In B. R. 
Mich. 2 Geo. 2. Ward v. Purcel. a rv, kt 

12. To be a Privileged Servant to an Ambaſſador within the 5tatw 
Wt | J Ann. it is not required that the Party actual live in the Ambaſſador 5 
dh Houſe, but neither is it enough that the Party is regiſtred in the Secreta- 
11 ry's Office as a Servant, but when he comes for the Benefit of rhe * 
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he muſt Jo the Nature of his Service, that the Court may judge whether 
he is a Domeltick Servant within the Meaning of the Act of Parliament. 
Gibb. 200. Hill. 4 Geo. 2. B. R. Wigmore v. Alvarez. | 

13. An Afdavit tor Diſcharge of one arreſted, as being an Ambaſſa- 
dor's Servant, was, Tha! he was hired in Duality of a Domeſtick Servant 
to him, and did what Services he required of him, but becauſe he did not 
ſay that he att nally ſerved him in the Capacity he was hir d in, which the 
Court held necellary to have been done, they diſcharged the Rule made 
for he wing Cauſe. Barnard. Rep. in B. R. 401. Mich. 4 Geo. 2. Ball v. 
Fitrgerald. | _ ; 

14. Detendant was arreſted and held to ſpecial Bail, and moved to 
be diſcharged on producing a Certificate from the French Ambaſſador, 
that he was his Maſter of Horſe. It appeared that he was a Trader, 
and ſuch a one as a Commiſſion of Bankruptcy might iſſue out againſt, and ſo 
the Court diſcharged the Rule to ſhew Cauſe, Rep. of Pract. in C. B. 
65. Trin. 5 Geo. 2. Martin v. Sharopin, 


For more of Ambaſſadors in general, See Molloy, lib. 1. cap. 10. 
and other proper Titles. 


Amendment. and Jeofails. 


2 
(A) Amendment. At Common Law. e 


1. IF A. brings a Writ of Error upon an Attainder of Murder before +* Jo. 420. 
| the Juſtices of Aſie, and aſſigns for Error, chat che Record pl. 8 S. C. 
certified by the Clerk of the Aſſiles is, chat he was indicted betore B. or rod, 

and C. Juſtices of Afliſe c. 18 Day ot March, 8 Caroli, and that he the Grin z 


* 


was tried before the ſame Juſtices 2oth. Day of the fame Month of he was tried 


March, this Certificate of the Clerk of the Aſſiſes cannot be amend- before the 
ed by making the Clerk of Aſiife to come into Court to amend it >< Ju#- 


according to the Record before the Juſtices of Aſſile, it being _mitta- the 1h, 
ken in the tranſcribing, becauſe it is Error in Point of Fact, ſcilicet, for they may 


whether there was a Continuance between the 18th. Day and the 2oth. be the ſame 
Day, and therefore the Conſequence being to hang a Man upon Juſtices, | 
ſuch an Amendment, it being lo penal, it is not to be ſuffered, . 0, Co 
Hill. 14 Car, B. R. This was; S-»4/0»'s Caſe, in which the mifion; and 
Court was divided, - ſcilicet, Brampton and Jones, that it ſhould takes Notice 
not be amended, and Croke.and Barkley e contra. In theArguinent ebe, 
of which theſe Books were cited, f 12 H. 7. 25. 1 2 B. 3. 9. 22 feed); 
Edw. 4. 12. 10 E. 4. 15. no Amendment, but in ſeveral of thein Pleature, 
the Parties diſmiſſed. Co. 4 48. 309.5. -.. v1 that A- 
a writ of Henire Facias iſſued to the Jury in the ſame County to nde 
amend CY ' 04.4 p 53 * 
. 7 | and there- 
fore eſpeci- 


ally it ought not to be in this Caſe, and Brampſton likewiſe was of the ſame Opinion ; | 
o Juſtices held it amendable ; & adjornatur.. n — 


4 E + Br, 
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Br. Indictment, pl. 32. cites S. C but S. P. does not appear. Br, Cauſe de —— 
42 pl. 27. cites 8. oy but S. P. does not appear. remover Plea 


+ Br Indictment, pl. 50. cites 8. C. but S. P does not appear. An Inquiſition was mentioned 
to be taken ad Seſſonem Paris Sc. in Com Sur. tent. Die Martis & Die Mercurit c. but it was quaſh 
ed, becauſe, tho: the Seſſions may endure 2 or 3 Days, yet the Record ought to mention that the 
Seſſions were held at a certain Day 4 Rep. 48. pl. 43. Hill. 30 Eliz. Anon. 


Br. Error, 2. Where Judgment is entred in B R. or in C. B. otherwiſe thay jp, 
1 * 4 1 Truth is, or it Tales be awarded and mar d in the Back of a Writ 5 
H. 6.2% Scroll, and mot entred in the Roll, all ſuch Things may be amended th, 
ſame Term, becauſe the Record is in ares? dear and in their Breaſt the 
ſame Term, and not in the Roll, therefore there they amend the Roll 
and it was ſaid that this was not the Record, but in another Term the 
Roll is the Record, and ſo ſee this Amendment is an Amendment b 
the Common Law, and not by the Statute of Amendments of Syllable 
or Letter. Br. Amendment, pl. 32. cites. 7 H. 6. 29. 
3. It was aſſigned for Error in Afiſe becauſe the Roli was Vicecomes Sth, 
without Tirle,where it ſhould beVicecomes South with Title [or * Halls 
Juſtice ſaid it ſhall amended by the Statute, which wills, that 
where in the Record is Letter or Syllable too much or too little, it 
ſhall be amended ; But per Cheney, it ſhall not be amended by the Sta- 
rute, but ſhall be amended by :he Common Law; for always where the Ry} 
was entred contrary to the Original &c. (as here) it thall be amended, 
wheretore it thall be amended &c. Br. Amendment, pl. 34. cites 7 H. 
6. 45. | 
: So of Epus where it ſhould be Ep'us, or Das where it ſhould be Dy; 
with aTirle [orAbbreviation. ] Br. Amendment, pl. 34. cites J. H. 6. gg. 
5. At Common Law Variance in ay Part of the Record from the Ori- 
ginal was amendable by the Common Law. 8 Rep. 156. b. cites 7 H. 
6. 5. 4. 
Co. Litt. 260. 6 At Common Law the Judges might amend their Fudgment as well 
a. S.P. that as any other Part of the Record &c. in 11 Term ; for during the 
1 


2 "Say Term the Record is in the Breaſt of the Juſtices, and not in the Roll. 
ſpeak of the 8 Rep. 156. b. 157. a. cites 7 H. 6. 29. a. b. 9 E. 4. 3. b. 2 R. z. 
ommon II. a. b. 
Law. | 
Powell J. . But at Common Law the Miſpriſion of the Clerks in another Term in 
_ Proceſs was not amendable by the Court; tor in another 'Term the Roll 
Lord Coke, is the Record. 8 Rep. 157. a. 
and ſays, | 
This muſt be underſtood of the Award of the Proceſs by the Court upon the Roll, for the Mi- 
priſion of the Clerk in making out a Writ with a wr eſte is not in the Breaſt of the Court, and 
therefore that Saying malt be reſtrained to the Award of the Preceſs upon the Roll; For Proceſs is 
never any otherwiſe in the Breaſt of the Court than as they award it, and therefore there will be no 
Difference as to this Amendment, whether it be done in the ſame Term or in another. There is no 
Caſe of Amendments at Common Law, where it has been extended ſo far as to amend Proceſs, but 
only the Acts of the Court in entring Continuances. 2 Ld. Raym. Rep. 1067. Mich. 3 Anne. 


Br. Amend. 8. An original Writ was not amendable at Common Law in the Caſe of 
ment, pl. 59. 2 common Perſon ; but in Caſe of the King in Quare _— where the 
cites 40 Aſſl. 


26. that falſe Writ was preſentere for præſentare it was am ed, the Detendanc. 
Latin was awarded to anſwer, 8 Rep. 156. b. TT 87 
amended in 

Caſe of the King. Br. Faiſe Latin, pl. 74. cites S. C. ac 
S. P. accordingly,” for the Court ſuppoſed the original Conſtitution 


ly. ———G; EH of C B. 88 
the Court was not to 


the King's Prerogative, but this Conſtitution was found to be very inconvenient, becauſe being tied 


down ſo ſtriftly not to alter their Records, after the firſt Term ſeveral Judgments were reverſed 
the Miſpriſion of their Clerks in Proceſſes 


f 9. 8 Rep 


_— — r 
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7 8 Rep. 156. b. in Blackamore's Caſe cites 20 E. 4. J. and 10 H. 
5. 25. 4. b. and ſays there was a Diverſity of Opinions, whether there 
was any Amendment at Common Law or not; but that it is without 
geſtion that at Common Law the Want f Entry of a Continuance or Eſ 
ſogn, which was the Miſp1iftion of the Court itſelt in the Form of the 
Entry, Was amendable by the Court, and cites 5 E. 3.5. 10 E. 3. 20. 
and 12 E. z. Amendment 62. which Books were betore any Statute of 


Amendment. 
10. No Amendment was at Common Law. Br. Amendment, pl. 74. No original 
cites 18 E. 4. 13. and 20 E. 4. 6. per Brian Ch. ]. Writ was 


amendable 
at Common Law. Arg. Ld. Raym. Rep. 565. 


11. Whatever at Common Law might be amended i» Civil Caſes was at 
Common Law amendable in Criminal Caſes, and ſo it is at this Day; re- 
ſolved by Holt Ch. J. Powell and Powis J. 1 Salk. 51. pl. x4. Mich. 3 
Ann. B. R. the Queen v. Tutchin. | 

12. Tho' a Miſawarding of Proceſs on the Roll might be amended at 
Common Law rhe ſame Term, becauſe it was the Act of the Court; yer 
it any Clerk at Common Law iſſued out an erroneous Proceſs on à right A. 
ward of the Court, that was never amended in any Caſe at the Common 
Law. I Salk. 51. pl. 14. Mich. 3 Ann. B. R. reſolved by the Ch. J. and 
2 juſtices in the Caſe ot the Queen v. Tutchin. 

13. Statutes of Amendment extend only to Pleadings of Record, there- 
fore Pleadings, While 1 Paper, are amendable by Common Law. An- 
ciently all Pleas were Ore tenus at the Bar; and then, if any Error was 
ſpied in them it was preſently amended. Since that Cuſtom is changed, 
the Motion ro amend, becauſe all in Paper, ſucceeded in the Room; and 
it is a Motion that the Court cannot refuſe: Bur they may refuſe ir if 
the Party deliring it refuſe to pay Cots, or the Amendment deſired ſhould 
amount to a mew Plea, 10 Mod. 88. Mich. 11 Ann. B. R. Ruth v. 
Seymour. 

14. At Common Law there was very little room for Amendments, 
and this was from the Original Conſtitution ot the Courts, as it appears 
by Britton; tor the Judges were to record the Parols deduced before 
them in judgment; and Britton ſays, in the Perſon of Ed. 1. We have 
granted to our Juſtices to record the Pleas pleaded before them, becauſe 
we will not fſutfer their Record to be a Warrant to juſtity their own 
Miſdoings, nor that they eraze their Words, nor amend them, nor re- 
cord againſt their Inrolment. G. Hiſt. of C. B. 86. 8). 

15. That Part of the Count which records the Writ was amendable 
at Common Law, tho of a ſubſequent Term, becauſe the Recording of 
the Writ was Surpluſage; and by the Law which conſtitutes the Court, 
they were not to record againſt a former, and therefore the Court by 


2 Conſtitution was obliged to ſet ſuch Miſpriſons right. G. Hiſt. of 
B. 89. $ 


* * Af 


— — 


(B) Amendment, by 8 H. 6. Default of the 
i Clerk. 


Tf Tippet be return d in the Venire Faclas, and in the Habeas Cor- Ow. 61. 
1 pora and Diſtringas Juratores he is named Tipper, pet if his crue u, & and . 
«ne be Tipper, according to the Benire Facias, and Cippet 18 exten icy 


—— — — — _ — ” — — 2 tot — — _— 
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berg et ſwvrn, and tries the Jiſve, it ſhall be amended. Trin. 39 Ell 
eren B. R. between Hugo and Haine, adjudged in a Writ of Error, 5. 


ſworn, 

whoſe Name was Tippet, was ſummoned to appear 70 be of the Jury, and that he inhabits in the : 
Place where Tipper was named, and rhat no ſuch Man as Tipper inhabited there, and therefore ; DE 
amended. —— Hob. 32: pl. 403. Pech. 14 Jac. Gadham's Caſe, is exactly the ſame Point and Nan wor 
the Juror, and ſeems to intend S. C. tho' different in Time. . * of 


* Hob. 64 2. Tf a Juror be ſworn by a falſe Name, yet this ſhall be amendey 
5 


1 if it be depoſed that he was the ſame Man who was return'd upon the 


Hanel. Paſch. 40 Eltz. B. MarpaPs Caſe, adjuna'd | 
Caſe,S.C. XL | n * + 
and Lifiey ac. B. between * Arundel and Blanchard, avjudg'd. hen * 


in the Ha- 'D Lift | | | 
in t 2 — 3 ney in the Venire Facias, and Liſtney with a (t) in the 


was made 


Liſtnev, to agree with the Venire Facias, tho' the true Name was Liſney, becauſe they ſour alit- 

Brownl. 1-4. S. C. but makes the Difference between (Liſney) and (John Liſney,) without ate 
a (t) in either; bur ſays, that upon the Sheriff's Oath that he was the Man return'd in the Verirs Fs 
cias, it was amended. G. Hiſt. of C. B. 134. cites S8. C. and ſays that he is the preper judex Fact 


ways 3. It upon the Diſtringas a Juror be called Appell, and upon the ſu- 
Jo bot ob. Tata Ap-Bell, this is ſuch a Variance between the J2Naines, that it 
ſerve $ P Cannot be intended the ſame Man; for this is not the ſame Name in 

Roll the Welch Language, where this Trial was, and therefore cannot be 
Rep. 200. amended by the Court after che Death of the Sheriff. Trin. 13 Jac, 


Keb C. B. R. between #9 and Bethel!, per Curiam. 


cordingly. 


Roll Rep. 4. But if the Sberiff who made the Return had been living, he 
See might. have come into Court and amended it. Trin. 13 Jac. B. B. 
8. Þ ag. er Cutiam agreed. 

mitted by Coke and Doderidge. 


5. Ik in the Venire Faclas a Juror be called Samuel Hame, and ſo 
Fol. 197- well named in the Weit ot Oiſtringas, bur in the Nomina J uratorum 
ro C annex'd to tne Dikkringas he is named Daniel Hame, and by this Name 
563. pl. ) (worn, and this appears by the Record itſelf, and he with the other 
Roll & Jurors at che Ni Paus gives a Verdict for the Plaintitt, tho he be 
Dare s C. MMM in the Christian Name, and fo not within the Statute of 
and held IJcotalls of 21 Jac. 1. yet when upon the Examination of the Juror him- 
that it was felt it appear'd that he was the Perſon return'd, and that there is no 


amendable as other of that Name within che Pariſh, and that his Mame was Samuel 
well by ve. Dame, and that he appear'd, ſuppoſing himſelf to be called Samuel 
H. 6. as by by the Cryer, there being a great Moile at the Time he was (worn, 
the Common and gave d Orc act; and upon Examination of the Sheriff and his 
Law, it be- Clerk, it ld appear he had the Oiſtringas before him, when he wrote 


ieee the Momina Juratorum, and miſtook Daniel for Samuel, this ſhall be 


of the Clerk; AMENDED, becauſe the Ventre and Diſtringas were well, and this on- 
bur that the ly the Miſtake of the Clerk. Mich. 15 Car. B. R. between * Ko? 
Stat. of 21 4nd Bond, per Curiam. Adjudged upon good Advice; Enter'd Mlch. 
Jac. er t Par . See Co. 5. 41 c 42. f CodwelPs Caſe, 


2 d -# ; - ; , 
wn bur Where it is held, if the Venire Facias be well, and che Miſnomer in the 
only to Sur- Chriſtian Name in the Diſtringas or Poitea, it is amendable. 

names mi. 

taken; and ſudgment was affirm'd — Jo. 448. pl. 13. Bond v. Davis S. C. and Judgment affirm d. 

In the Venire Facias a Juror was return'd by the Name of George Tompſon, and in the Diſtringas 
he was named N Tompſon, and ſworn ; the Verdict was held void, and the Court took the Ife 
rence between a Miſtake in the Name of Baptiſm and in the Surname; for a Man may have but one 
Name of Baptiſm, but may have two Surnames. + Cro E. 57. pl. . Paſch. 29 Eliz. B, R. in Caſe 
Diſply v. Sprat.— Cro E. 222. pl. 1. Paſch. 33 Eliz. B. R. ln Caſe of Farmer v. Dorrington 8. P. as 
to the Chriſtian Name was agreed, and cited the Caſe above by the Name of Dousby v. Will — bid. 
256. pl. 29. Mich 3; & 34 Eliz. B. R. Haſſet v. Payne S. P. Ibid. 866. pl. 47. Mich. 43 44 
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Eliz. S. P. Comb. v. Care w. So of Conſtantinus in the Venire Facias and Conſtantius in the Di- 
5 © there cannot be any Amendment. Cro. J. 116. pl. 5. Paſch. 4 Jac. B. R. Blunt and Farly e. 
ms on lf the Names of the Jury be wrong in the Body of the Diſtringas in the Panel returu d. 
Or in the Panel of the Jury (worn, yet it it can be proved to be the ſame Man that was intended to be 
curd in the Venire, having there his right Chriſtian Name, he is the proper Judex Facti, and it 
85 be amended by the Stature. Gib. Hiſt. of C. B. 134 : „ | | 

{ Cro. E. 319. pl. Cod well v. Parker S. C Cro. C. 203. J. 6. Cites S. C. and ſays the Record 
of it was ſhewn in Court; but {the Hook lays] Note the Miſpriſion was in the Return of the Venire 
Facias, which was the firſt Proceſs and Keturn, but where it is in the ſecond, which ought to be 

vided by the former Procels, as in the principal Caſe, the Court doubted thereof; & adjornarur: 
Y ich. 6 Gar. 3. BR. Downs v. Winterflood. 

Where inſtead of Gregory in the Ven. Fac. the Clerk of the Aſſiſe return'd George, which was enter'd 
upon the Roll, and certified on the Record in 6. R. The Court ſaid there need be no Amendment, 
becauſe it was only in the T ales de Circumſtantibus, and not in the. Principal Panel. Winch. 66. Trin. 21 
101. C B. Harvey v. the Hundred of Chelſam, -Cro. J. 677. pl. 13. Harvey v. Chelmsford Hun- 
red, S. C. but S. P. does not appear. 2 Roll Rep. 394. S. C. but S. P. docs not appear. 


6, [0] If in the Venire Facias a Juror be call'd Pearſe Thomas, Jo. 448. in 
and ſo in the Habeas Corpus, but in the Nomina Jurator' anner'd to p. 13. Bond 


the Habeas Corpora he is call'd Peeſe Thomas, and ſworn by this Name, Pao! 


pe if upon Examination it appears to the Court that he was the ſame , cire 


derſon return'?, this ſhall be amended, Trin. 42 Ellz. B. K. by Jores f. 
dot. 1092. And this being alſign d for Error, this Record was ſhewn watle Re- 
in Court upon the Oebate of tye Cale betore verween Rowe aud Bond, bug hi ja. 


ard the zuoͤgment was affirm'd, and this Patter amended in the «© Gur, 


Necord . | and was 
Accord. 40 & 41 Eliz. The Caſe of Payne v. Heaton. 


J. If in the Venire Facias a JUror be call'd Will. Browne de Ham- * Palm 336. 
thorne, and in the Diſtringas Or Habeas Corpora Will. Browne de 2 v. 
Hampchorpe, who is ſworn, yet this is good, becatiſe it may well be 5 4, 
that he was of one Place at the Return of the Venire Facias, and Ven Feu 
of another Pace at the Keturn of the Otttringas or Habeas Cor- v» Vl, 
pora, and it may be that the lame lace is known by one Name as {97% ad | 
well as the other, and by the Common Law the Place of the Habita- (25 hens 
tion of a Jutot was not of Neceflity to be exprels' d, nor was in Uſe of 725 = 
till the Statute inflicted a Penalty upon the Sheriff for not doing there- torpe, and 
of; but it ts a good Panel tho' no Place be expreſs d. Dil. 20 Juchzwent 
Jac. B. R. between * Radford and Rampey, adjudged, the which In⸗ 93 
tratur and then a Record was cheüm 14 Jac. B. K. „ 355 
between Fan and Sranhopp, Rot, 612. where a Juror was named ford / Kan. 
in the Venire Factas John Collington de Gartlington, and in the Pa- / 5. C. 


beas Corpora John Collington de Cortlington, and he was ſworn, d Jug 


and yet avjudged good in a Writ of Error tor the Cauſe aore fend. 
. ; T Cro. J. 


| | | 7. pl. 1. 

Hill. 15 Jac. B. R. S. C. and Judgment ahrm'd.——Palm. 337. S. C. cited as reſolved * — not 

Error.— 2 Roll Rep. 111. S. C. cited, and S. P. reſolved accordingly, where the Venire Facias was 

JS of Inſlav with a(w,) and the Diſtringas was J. S. of ſuſlon with à (n,) if it appears by Examination 

_ it wy the ſame Perſon that was ſworn, and gave his Verdict, it ſhould be amended. Trin. 17 Jac. 
R. Anon, 

In the Venire Facias a Juror was returned by the Name of 7 F. of Abbotſan, and in the Diſtri h 
was returned by the Name of J. S. of 4bbatſon, and it was . to be amended. Cro. E. 258. N. 55 
_ 95 & 34 Elis. B. thee roo — in the * — Juror was ramed of 2 0 and in 
the Diffringas was named of Hurſt, this was awarded good the Plaintiff had Judgment, Ibid. ci 
it as the ſame Term, Mortimer Tr | Fe | : A 


8. In a Writ of Dower, if in the Venire Facias a Juror be called Jo. 315. pl. 
Thomas Andrews, and in the Habeas Corpora he is called ſo allo, Herd 
but in the Panel of the Habeas Corpora he is call d Thomas Androſe ach. 9 
and by this Name ſworn, yet if upon the Examination of the Sheriff Car. d R. 
t appears that this was the ſame Ban, it hall be amended; for it ew-r 

4 . 


„* 
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S. P does ig all one in Sound. Paſch. 8 Car. B. R. between Prewe! and Br, 
vor appear. tm a Writ of Error upon a Judgment tn Banco adjudged, this being 
$00. pl. z. Aſſigned for Error. 

Pruett v. Drake, ſeems to be 8 C. but S. P. does not appear. 


Rep. 42. a. 9. If Robert Moore be return'd upon the Venire Facias and g. 
b. Mich 34 ſtringas but in the Panel before the Juſtices of Niſi Beins 5 by 
5 K. ebe ſtake he is named Robert Mawre, and ſo upon the Poittea, yer 1 
Counteſs of APPears upon Examination that Hts right Name was Moore, ſq that 
Rutland's he wag well named in 12 Denire Factas, thts ſhall be amended; ji 


Te otherwiſe it had been if he had been miſnamed in the Venire Fac; 
a ls Day C0, 5. Earl of Rutland 42. reſolved. | Faciag, 


in the Pannel of the Jenire Facias, the he be well named in all the Proceſs ſubſequent, it cannot be 
ed, 5 Rep. 42. b it was ſo adjudg'd Mich. 35 & 36 Eliz. B. R. in Cowell“ Caſe. Tg 


SAL) 10 Tf in the Pannel of the Venire Facias a Juror be named p,. 
(*) Fol. 198. Ius Chele, and in the Diſtringas & Poſtea Paulus Chele, this (hall not 
S C.circa be amended upon Examination, becauſe he was miſnamed in che Ve. 
ro. C. 203. nire Factas, which was the Ground and Foundation of all, d. 
in pl. 6. gtherwile it dad veen if he had been well named in the Panel upon the 


175 19: Venire Facias and miſnamed upon the Diſtringas, or in the Poitea, for 


36 Eli B. R. there upon Examination it ſhould be amended, Co. 5. 42. b. . C4 
&C well's Cale, relolved. 2 5 1 tee pnge 
Goldsb. 184. 

pl. 124. Hill 43 Eliz. Brewſter v. Bewty, S. P. In the Venire Facias a Juror was named Jer 
nimus, with a ſingle (m) and in the Pottea Jeronimmus (with an (m) too much.) The Venirc can. 
not be amended ; bur Coke ſaid, ir ſhall be taken for Jeronimus without any Amendment, Noy. 14 
Sommers's Caſe. The Venire Facias was Hieronymus and the Diſtringas was Jeremias; and there. 
fore Judgment was arreſted. Mo. 762. pl. 1059. Trin. 3 Jac. B. R. Anon. —— See pl. 5, and the 
Notes there. | | | 5 | 


* Soitisin 11. Ik upon the Note of a Fine the Proclamations are well enter', 
the Original Httt upon the Foot of the Fine they are enter d, that * 13 Proclamato 
of Roll, bat tenta tall & term. 13 Proclainatio, where it oughc co have been 1; 
milprinted. Lroclamatio, this thall be amended, Palch, s Jac. B. per Ci 
—See Fines klum. a | 
(B. b. 2) — See the Diviſion of Amendment of Fines and common Recoveries, Infra. 


Hob. 246. pl. 12. If the Imparlance Roll in Bank, and the Plea Roll vary in 
312. e Matter of Subſtance, and the Plea Roll is well, but the Detect is n 
16 Je. che Imparlance Roll, altho' the Impaxiance being the Warrant fx 
892.pl. 1256. the Plea Roll it cannot be amended by the lea Boll, yet if it j 
S. C. ad- pears upon Examination that the Plaintick's Attorney gave right la 
judg d ac- ſtructions to the Clerk it ſhall be amended. Pobart's Reports Calt 
_ 2 310. between Lees and Arrouſmith adjudged, 


1 | 
ſiwith's Caſe S. C ſays that it was amended but makes no Mention of the Examination of the At 


torney. _—— See (F) pl. 19. S. P. a 


* Hob. 118. 13. Ik à Note be deliver d to the Curſitor, and the Plaiociff A. B! 
pl 197.5: C. named Knight, hut the Curſitor draws it, and names him A. B. Ces. 
The Wrir tleman, antd in all the Procels after he is aſs named. Gentleman, 
was 7acca- UPON Examination of the Curſitor of the Truth thereof, this hn 
riam inſtead io of on ny perry 8 Mich. 
of Vicariam, Jac, B. between Sir Lentihrop Franke and Fahn Milleceat, dl 
RT judged, and there cited all9 the ſame Term Perſeual Hart's Caſt # 
to the Court judged. Pobart 8 Report'p 164. between * Brickbead ann the 

uw of York, adjudged accordingly, Viccar pro Vicar. See lane 90 

ror $ * 8 
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"7 Jace B. in Co, 8. 156. Blackamore's Cale, See Hob. Rep. that his k. 
F betten Oglethorpe and Ma wo. 4 = 


riam, he was {ply to amend it in open Court. Hob. 197. pl. 250. 8. C. but 8. P. does not appeat 
— 58 C. cited Lev. 2. ; GEE ES * 

1 The Writ of Aſſiſe was Ad faciendum were oberg ilſum, whereas it ſhould have been (illam.) 
The Curſitor made Oath, tliat a Note by him produced (which was ri ht) was the original Note where- 
by the Writ was made; but becauſe in Pennington's Caſe, 11 H. 5, the like Fault in the Writ would 


dot be amended, the Court would be adviſed. Hob. 128. pl. 162. S. C,-— Mo. 866. pl. 1196. is a ſhor: 


Note of $. C. 8. C. cited Lev. 2. 


14. If an original Writ of Ejectione Firme be that J. O. divitir tg Hob. 249. 
him ſich Land tc. for Bears c. where it ſhould be Dimilir, tho the f, 325-5 © 
Word (diviſit) be a Latin Mord, for it ſignifies to divide, yet decauſe cj thas che 
it appears to be the Default of the Curficor, he may be ſuffer d to Word was 
come into Court and amend ir, and he being decrepit und not able amended — 
to come his Servant ma do it. Paſch. 1 Jac. B. between Marſh Brownl. 130. 


and Sparry adjudged. Hobart's Report's, Cale 324. fame Caſe, 4.0 es 


| ; a | | was order*d 
to amend it. co in Fjectment where the Record of N'fi Prins was 6 Acras Parturz with an (r) 


inſtead of (s) it was ral-4 per Cur. thar it ſhould he amended and made Paſturæ according to the Re- 

cord, it being but the Miſpriſion of the Clerk. Cro. E. 466. (bis.) pl. 23. Paſch. 38 Eliz. B. R. Bedel 
Wirgheld. | Wh 

= Action uon the Caſe upon a Promiſe in Conſideration the Plaintiff would 4feerere inſtead of Afferre 

&c. Ir was moved in Arreſt of Judgment, and the Court gave Directions to ſee if it was right as to the 

Roll. And per Twiſd Diſtrictionem inſtead of Heſirndſ ſonem, and Jaccaria inſtead of Yicaria, could no: 

be lcized. 1 Mod. 15. Mich. 21 Car. 2. Fettiplace's Cale, . 


15. Tf G. G. Eſq; is bound in a Statute Merchant, and afrer is made Hob. 129. pl. 
Knight and Baronet, ànd after a Certificate is made by the Mayor into 168. 8. . 
the Chancery, and upon this a Capias is awarded againſt C. C. Eſq; xo ny 
as he is named in the Statute ; and this ts return'd in Banco, and a Barone: 
and upon this ſeveral Extents awarded, which were erecuted and vas ſued by 
return d, where the Capias ought to have been againſt O. G. Mllt- ge 1 
tem # Baronettum, qui per nomen_G. G. Arnigerum recognovit k«ight ang 
#c. this cannot be amended becaule it is not the Octault of the Baroner, 
Clerk, becauſe this was Matter which ought to come trom the Intor- whereas he 


knighted ; 
the Court 

| | 5 PO held ir not 
amendable. Vent. 154. Mich. 23 Car. 2 B. R Sir William Hicks's Caſe ——2 Keb. 824 pl. 4; S. C. 
adjudg'd for the Defendant, 


16. In an Action upon the Caſe upon a Promiſe for Wares ſold, if In Ejeftment 
the Plaintiff declares that he fold tres Virgaras Anglice Silk, and omirs * aw. 
the Word Serici, and after a Verdict for the Plaintiff upon Eramt (v.) 
nation of the Clerk that the Word (Serici) was inferred in the Paper 24% 7.2, 
CO and ſo the Party not deceived, it was amended by the Ma- but the H. 
per Draught, for this was merely the Default of the Clerk. 2 


mation of the Party. Dobart's Reports 173. Sir G. Grifley's Caſe, cv: 


B. R. between 700g and pub, per Cirrtam adjudged. Ii. i. e. 


ſum Terre ; 


this was amended by the Paper- Book, and this Difference was taken, that where there is a 1 
i1 


4 | #n the Office which is right, all ſhalt be amended thereby, but if there be no Paper-Book, and the 


upon the File be ill, there ſhall be no Amendment. Palm. 404. Paſch. 1 Car. B. R. Todman v. Ward. 
8 at another Day the Court agreed that the Amendment ſhould be according te the Paper- 
which was with the Plaintiff's Attorney, (there being no Declaration with the Clerk of the Pa- 
＋ and thereupon the Attornies on both Sides were appos d, (the Paper-Book being now right) whe- 
ther it was amended after the Defendant's Attorney ſer his Hand to it, who ſaid that it was not, where- 
* it was adjudged to be amended. Palm 405. 8 C— Lat. 58. S. C. but not fo full, bat ſays 
4 was amended. D. 260. b. Marg pl. 24. cites S. C. ſays the Di taken was, that it ſhould 
„ by the Payer-Book in the ng; the Clerk, but not if it was another Paget BR 
0 ' N Il upon the File ill — Lat. $6. Trin. 2 Car. Anon. S. P. and ſeems to be 8 C but 
ys, that afterwards per Cur, the Amendment ſhall be by the Pager-Book, which was with the 1 5 


8 
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tits Attorney, becauſe there was ro Declaration with tl e Clerk of 11 : TRIO 
Anornies both of Plainritt and D-fendant were examined in Court, —— 1 the 
Defendant's Attorrey had iter his Hand to it, and becauſe they laid that it was nor udom aſter tuc 
it be amended. After the firſt | erm you way amend the Imparlance Roll by the Oe 3 was that 
cauſe that is Iuſtructions to the Pr. thonotary to enter up the Imparlance Roll; and Aan 3ook, be 
qually amendable as the Origi:.al is by the Inſtructions given the Curſitor; but this is | "x64 wide 
of the Defendant's Attorney, as in Blackmore's Caſe ; (and in] Chamberlain Cal; * boy the Oath 
Writ, Oath mult be made that the Paper-Book has not been altered ſince the Defendant”, 1 "ta 

ut his Hand to it, which he always does when he joins in Iſſue or Demurrer, ana this rote has 
cems to be reaſonable, becau e the Defendant has not miſled or deceived. In 6. K. the * 
both the Bill and the Roll of the Office Paper- Book, becauſe this is Inftruction . e 
both; but they cannot amend from any other Paper- Book, becauſe ſuch Book is not Inttrucr them 
in the Office to make up the Roll and Bill. But where there is no Othce - BOOK, as wheie tlic _ letr 
Iſſue is pleaded, it ſeems they ſhould amend either the Bill or the Rol, by the Declaration 6 mir 
they gave the Defendant a Copy, becauſe ſuch Declaration is the only Inſtruction to the Clerk — 
Office to enter. G. Hiſt, of C. B. 115, —* See (F) pl. 16. S. C. in the Notes there. NM 


Hob. 251. 17. Ik in a Writ of Debt againſt an Executor upon an Obligation ft 


I. 332. Hill 4 5 ; | 
b ao 8. © be laid in the Writ to be made in the County of the Ciry ot \ ork, and 


— Brown, in the Imparlance Roll the Margin is Civic Eborum, by Jeelar 
FRALA Lion is that the Teſtator apud villam Novi Caftri 1 
* Fol. 499. teneri c. But in the Plea * Roll ic was well, ſcilicet, that the Testa 
CL concethic ſe tenefi apud Civitatem Eborum, the Tmparla [ 

66. Fether- | ns nparlance Rell Chall 
Ron v. Tap- ot be amended according to the original Writ. Dobart's Kepocts 
ſal, S. C. ac- Cale 130. between Ferberfonbiugh and Topſal, per Cutiaàm. 


cordingly. — 
The 1 Roll cannot be amended by the original Writ, becauſe the original Writ is the A 
thority on which the Court proceeds, which the Plaintiff muſt proſecute; for otherwiſe he . 
a e in that Cauſe. If the Count varies in Form, the Defendant may plead it in Abatement for be 
as abated his own Writ by proſecuting it in a different manner; but if it varies in Subitance, the UI. 
fendant may move it in Arreſt of judgment, becauſe he has no Authority to proceed, having pofecued 
a different Matter from that which the Writ has given Authority to the Court io take Cognirance of 
G. Hiſt. of C. B. 116. 


Cro. J. 89. 18. If an Habeas Corpus be to have the Jury Summonitos in Curia 
. £8 nuper Reginæ, and atter the Diſtringas is ro diſtrain the Jury Summo- 
v Beckin- nitos in Curia noſtra, and after Judgment is given, this is Error not 
thaw, S. C. amendable, for the Jury cannot be ſummon d upon unp other Writ 
n but the DenireFactas, and atterwards they are attach d and d:itrain'y 
ac and not lummon'd. Tr. 3 Jac. B. B. 7. between Xncwhks and Bur- 


return'd in 
the Queen's tenſbatoe, ADJuDgeD. 
Time, and 
after in King James's Time, an Hab. Corp. was awarded with a Tales, reciting Quod habeat Copora 
3 ummonit' in Curia nuper Reginæ, and becauſe the Jurors were never ſummoned, for the 
en. Fa. was the firſt Proceſs, which is not any Summons, it was held to be Error, and the ſudgment 
reverſed, tho' the Error was in judicial Proceſs, and it is not aided by the Star, 32 H. 8. nor 18 Eli. 
For the one Proceſs ought to warrant the other, which is not done here; for it cannot warrant this 
Tales. D. 105. b. Marg. pl. 16. cites C. S. bur ſeems not very clear. S. C. cited Cro. J. 16. 
and Ibid. 162. pl. 16 the ſame was agreed per Cur. to be good Law; for if the Hab. Corp. is of jurors 
ſummoned in Curia noſtra & quod ad illos apponat decem Tales, the Sherift had no Authority apponerc 
decem Tales, but to the Jurors firſt ſummoned in Curia Regis, and there were not any ſuch ; ſo as ha, 
he did was without Warrant. But where in the principal Caſe, which was Paſch. 5 Jac. B. R. Comyn 
v. Kyneto, a Venire Facias iſſued in the Reign of Queen Eliz. and a Diftringas thereupon; and an Altus 
Diſtringas iſſued in the Time ot King James, Quod diſtringat Juratores nuper Summonitos in Curia 
noſtra, whereas it ought to have been in Cur. nuper Reginæ, and a Trial was had by the ſame Juror, 
Popham and 3 E Fakade. contra Williams, held that the Writ was amendable, aud judgment us. 
ct: Jenk. 3 13. pl 100. S. C. adjudged good and amendable, and affirmed in Error. 
the Caſe above was cited Goodwin's Caſe, as — in the Exchequer, where a Ven. Fa was awardr 
in the Queen's Time, and a Diſtrinzas with Niſi Prius in K. James I. Time, reciting Quod diltring-: 
Juratores nuper Summonitos in Curia noftra, whereas no Summons had been but in the veen's Cour: 
only, and Trial thereupon, and Judgment, but reverſed for this Cauſe in Error. And four Juſtic 
held this Caſe to be good Law, but that ir differs from the ſaid Caſe of Comyns v. Kynerto ; for this 
Caſe is of a Diftringas with Niſi Prius, which is a Special Authority to the Fuſtices, who being Juſtices by 
that Special Commiſſion, and not having Authority to take any Jury but ſuch as was ſummoned before 
in Curia Regis, there being no ſuch, the Trial by another Jury was erroneous ; whereas in the ſaid 
Caſe of Comyns v. Kyneto, the Juſtices of Durham (where the Judgment was given) are Origins! 
Judges of the whole Record, and had it before them at the Time of the Trial, and the Roll being good 


8 
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a ſufficient Warrant to them for the Trial, and the Writ being variant, it might be amend-d there, 


and ſo may well be amended here; and tho* the Trial is there by Part of the Tales, yet tha: Tales was 
awarded, and returned by Command of that Court and View of the Roll, and not upon the Writ, and 


therefore is good enough. 


19. But if J. S. is Bail for J. D. in an Action, and he ſues an Audita Ye'v. 30. 


Gn and Upon this a Scire Facias which recires the Audita Que- 45 > 


rela, and the Capias againit the Principal, and the Return thereof . 
which Capias was awarded in the time of [ geen Elizabeth, and the <6 "Yay 


Scire Facias recites it to be per breve Dominæ Reginæ AnglizVicecomiti 59. S C. bur 
noſtro de S. directum, Which is to the Sheriff of the King who ts 2. tous 
dead; this ſhail be amended ; tor it is the Default of the Clerk, Co 


Paſch. 3 Jac. B. R. between Barns and Worlich, adjudged, 25. pl 2. 

S. C. bur 
& F. does not appear. : Jenk. 248. pl. 39. S. C. 
but S. P. does not appear. ——S. C. & S. P. cited Arg. 2 Ld. Raym. Rep. 1058. and admitted by 
Holt Ch. J. becauſe it was a bad Writ, and the Fault was in the Body of the Writ. 


Noy. 41. S. C. but S. P. does not appear. 


20 It an Executor brings att Action of Debt upon an Obligation a- 
gaiuſt | Lord Marquis of Winchetter, and charges him as Son and Heir 
to his Father W. Lord Marquis, and matzes the uſual Declaration à⸗ 
gainſt him, and in the End thereof thews char becauſe the Debt was not 
paid by J. the Father nor by the Son, he hath brought this Actton, 
where it oughr to be by W. the Father gc. and after Judgment was 
given for the Plaintiſf, and Error brought, this ſhall be amended, 
1), 38 Eliz. B. R. between Fitch and the Lord Marquis of Wincheſter, 
adjudged. | 

21. In a Replevin by Original, if the Defendant in the Writ is Cro. E. 20. 
named W borewood with a-(W.) and in the Count Horewood without ?!- 33-5 C. 
a (W.) this ſhall be amended atter verdict, for this is all one in Sound, at Fer 
(H.) 32. 33 Eltz. B. R. between Brady and I horewood, ADJUDRED ; was held 
but it does not appear that it was amended, good not- 


. « withitan timer 
this Variance; for it is as if there was no Original which is help'd by the Statute ; and if it be by 8 
Variance, it may be amended ; and the Plaintiff had Judgment. 


22. In an Action againſt Henry B. if the Defendant imparles by the If a Decl. 
Name of Richard, but in the reſt of the Pleadings he is named by — 15 4 
his true Name, this (yall be amended. Hill, 43 Eltz, B. N. Oro- dd he in. 
5 Caſe, adjudged. parks by the 

| f 
R B. but pleads by the right Name J B this is no material Fault, becauſe ir is only a 8 
from one Term to another; and by pleading by the right Name, he acknowledged he imparled by a 
wrong Name, G. Hiſt. of C. B 117. 


23. But otherwiſe it had been if his Name had been miſtaken in the See Cro. ]. 
Beginning ot the Plea; for then it had been Patter of Subſtance, j3;.5" '5. 
Dill. 43 Eliz. B. R. B. R. Pri. 

lips v. Hu- 


gre, S. P. and held not amendable. Yelv. 38. Hughes v. Philips, S. C. 


24 In an Action, if in ſome Part of the Record the Defendant be In the Di- 
named degear, and in another Part of the Record Segar, this ſhall . tho 
be amended, for theſe are idem Sonantia. Mich. 14 Jac. in Ca n named 
mera Scaccarit, adjudged, | 755 55 T 00 

a : | ut in the 
Venire Pacias, and all the other Proceedings, he was truly named [Shacrof#] and it was ordered to be 
amended ; for per W ray, the Difference here. is little, and in ſome Countries (a) is ſounded for (0; 
and ſv is "vr material. Cro, E. 258. pl. 38. Mich. 33 & 34 Eliz. B. R. Denner v. Shacroft. 

Jenire Tu cias was Pouſanby, and ſo was the Diſtringas, but in the Names of the Jurors returned ir 


Was Parſ11.by, who was ſworn, and therefore ir 8 objected to be another Name than was returned, 
4 | led 
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fed non allocatur ; for it 1+ not another Name, the Difference being 
je ſmall Difference in the Sound, eſpe-1ally in the Country where A. is 
ard ſo no material Difference. Cro. J. 353, 354. Mich. 12 Jac. B K 


. eee eee 
only in 19 eme, and there 
many times ſounded as (). ..; 1 
| 7 — Wha O.or * 
*TheReturn 25. In an Cction upon the Caſe by A. if the Plaintiff Ys 


of a Habeas B tye Oetendant im { q Hh C : Y lires that 
8 f the! Want impoled the Crime of Felony to the 4; 
due nie. ſtaling a Mare iplius A. who was the Plaintitt, but he — the 


ted ſhewed £OCttendant, after Verdict for the Plaintiff, vet ti 
no Cauſe of ended, becauſethis is Platter of Fact, re 9 * 
the Commit- 1 4 Car. B. N. between Ms ller and : 0 All. 


ment, and adjudged per Curia 
therefore AND after, the ſame Term, the Judgment was reverſes Tu 2» 
was held ;- Cauſe in Camera Scaccarii in a Writ of Error, dar this 
ninc1ent ; 


and on Motion to amend it Doderidge J. ſaid, that Matter of Form merely in a R 
bur not Matter of Fact which goes 55 Juſtification of the Impriſonment and Fine. l ON 
12 Jac. Alphonſo v. the College of Phy ſicians. | | ne 


Cro. J. 99. 26. If a Diftriogas iſſues apponere thereto decem Tal 4 
E 45 Error not amenda le, tor thep cannot be appoſed bur to PO a 


nowles v | - 
Peckinſhaw, I (UMMmOoned by the Ventre Factas, Trin. 3 Jac, B. 
8. C. but p Knowles and Burtenſbau, udjudged. n. 3 Jac, B R, between 
S. P. does | 


not appear.— Cro. J. :61,162 pl. 16. S. C. cited Arg. and agreed per Cur. to b 
pl. 18. and the Notes there. a 6 8 per Cur. to be good Law.—Se 


2, In an Ejectione Firme by John Meeks Plaintiſf, aſtainſt I ho- 

Fol. 200. mas Pedie Oetendant, if the Detendant pleads Not Guilty, aud præ- 
In Debt N dictus Tnomas () umiliter, Where it thould be & Prædiſtug Joannes 
an inferior ſiimiliter, pet tyis {hall be aniended, lich. 10 Car. B. G. bet een 
Court b Mee un’ Lale, udjudgeb per Curiam, this being moved in Arrejt 
John Via of Judgment after a Deröict kor the Plaintilf, where the Courle 


Vi de or the Bing s Bench is nat to enter any Contimuances till Jſue, 
Defendant ulld after uctare auagment to enter all the Continuances upon the 
pleaded Nil Roll, tha 119 Continuance be entred atter Jifue before Judgment, 
devet & qe but a Judgment is entred without the Entry of them, yet this 


hoc ponit ſe 2 . ; - 
faves Pa. all ve aiicavev, tor it is the Oekault of the Clerk. Tr. «6 Jac, 
triam, and B. Olk ecorge Trencher's Tar, adzubged. 
Iſſue was Et | * 
prædictus Jacobus ſimiliter, in ſtæad of prædict. Johannes. Judgment was given for the Plaintiff, and 
this aſſign'd for Error; and a'| the Court held it amendable by 8 H. 6. and Judgment-athrm'd. Cro. E. 
43 5. pl. 47 Mich. 37 & 38 Eliz. B. K. John Vita v. James View 
In Aſſumpſit found for the Plaintiff it was moved in Stay of Judgment, becauſe the Record was en- 
ter'd, & predict. Tho Venit per Attornatum ſuum, & predict. J. per Attornaftum ſuum & predittys lama 
defendit &c. Et prædict. Thomas ſimiliter, and ſo as John never pleaded, and fo no liſue was joined. It 
was holden by the Court, that it was but the Miſpriſon of the Clerk, and well amendable after Ver- 
dict; tor it ſhall be intended the Defendant's Plea, and only the Miſentry of the Clerk, and fo it was 
amended, and Judgment for the Plaintitf. Cro. E. 904. of. 7. Mich. 44 & 45 Eliz. B. R. Ryfkll v. 
Grange. | 

In Debt againſt John M. as Executor of J. S. he pleaded Plene Adminiftrayit, the Plgincift replied, 
Et pr edifius Willielmus dicit quod prædictus Willielmus habet bena c. and fo puts Witham for John, and 
Iſſue was joined, Et prædictus 3 ſimiliter, atter Verdict for the Plainrift all the Court held it 
only the Default of the Clerk, and awarded it to be amended, and Judgment for the Plaintiff, Cro ]. 
67. pl. 7. Paſch. 3 Jac. B. R. Birton v. Mandell. Yelv. 65. Birket v. Manning, S. C. according- 
ly. 2 87. _ 128 A (cſs from B | 1 5 2, a 

The Condition of a Bond was to fave harmleſs from Pay The Iſſue joined was £: 
22 AM. F. ſmiliter, inge of Et Ard er Ruey ſimiliter. Per Gur: This hcipg Ho erdict, ſhall 

amended. Palm. 524. Paſch. 4 Car. 2. B. R. Rigg v. harton. 

If on an Iſſue tender'd by the Plaintiff the Defendant joins the Similiter by the Plaintiff's Name, or 
the Plaintiff joins the Similiter by the Defendant's Name to an Iſſue tender'd by the Defendant, this 
ſhall be amended, there being a Negative and Affirmative before between the Plaintiff and Defendant, 
which is the Pattern from whence the Joining of the Iſſue is to be taken, there is a ſufficient Copy from 
whence this may be amended, it being a plain Miſtake, from the Nature of the Thing, of one Man's 
Name for another. G. Hiſt. of C. B 129. heh | ; 

In Error to reverſe a Judgment, the Error aſſign'd was, that there was no {ſue join'd ; for EPO Et 

re- 


TY 
ꝶ6•‚ʃBkͤ 


Amendment [and Jeofails.] ; „ 


— <eobus fmiliter, inſtead of predifies Relertas ; and of the ſame Opinion was Roll Th. J. and 
ur ed — # amended. Sty. 113. Trin. 24 Car. Pitcher v. Symmons. | J 


28. Jn Treſpaſs for an Aſſault, Battery, and Jmpriſonment Vi & 
Armis, tf the Detendant quoad V1 & Armis pleads quod ipſe eſt inde 
culpabilis, where it ought ro be Non culpabilis, ano quoad reſiduum 
tranſgreſſionis, he pleads a Special Plea after Judgment as a Miſtake, 
it ſhall be amended ; for this is but Matter of Form, and the De- 

fault of the Clerk. Trin, 7 Jac, Scaccarto, between Nors and 
Fackmay, per Curiam. ; TS 
29. In 'L reipaſs lor a Treſpafs done ultimo Die Junii 1/Jac. if the 
Plaintiff in the Replication fays Quo prædicto ultimo Nie Junii Anno 
5 Jac. where it ought to be primo according ta the Declaration, after 
verdict, and Judgment tor the Plaintiff, it ſhall be amended ; for 
Irzict9 ultimo Ote Juni had been ſuffictent without expreſſing the 
Fear, and then the kalſe Expreihng what was not neceflary ſhall not 
vitiate the Pleading. Trin. 7 Jac. Scaccario, Louworsh's Caſe. 

zo. In Crefpaſs, tf the Oefendant pleads his Freehold, to which 10 eb = 
the Plaintick replies and traverſes it, & hoc petit quod inquiratur per $f 
Patriam, aud it is entred & Querens ſimiliter, Where it thould be the Defen- 
x Detendens timiliter, and (9 no Iſſue joined, this ſhall be amended, n pleaded 
for this was the Oetault of the Clerk. Mich, 9 Car. B. B. be- een 
tween Brown and Cleave, udjudged after a Verdict. 10 2 7. 23. U. Puistif be. 
ſeveral Caſes there cited accordingw, 11 0. 7. * 2. D. 9 Eltz. piy'd chat 
260, 261. adzudged. Co. 8. HBlacamore 161. b. where it was & predict? he ought nor 
ſimiliter, omitting the Chriſtian Name of the Party who joined the *2 be bart d 
Illue. by any ching 
dict. IV illielmum (the Defendant ;) for he ſaid that predidius Johannes habet & die Impetrationis &. habuit 
diverſa Bona d V hee petit & This ſhall be amended ; tor it is only the Default ot the Clerk ; per 
Curiam. Yelv. 65 Trin. 3 Jac, B. R. Birke: v Manning. 
* See(D)pl.y. and the Notes there. 


31. In an Action, if the Venire Facias be Vicecomiti London Sa- Ov. 62. 
lutem Kc. Precipimus tibi quod tc. where it ſhould be Precipimus . 8 © 
vobis ; After Verdict this Mall ve auended, for it is the Oetault of 54 thewrir 
the Clerk, Mich. 38, 39 Enz. B. R. Rot. 211. between During was amend- 
aud Retrel, per Curiam. Dill. 39 Elz. B. G. adjudged. ; 09.3 pri 


being as It 

were a judicial Writ, it ought to enſue the other Proceedings, and it was held amendable. Cro.E. 
543. pl. 11. Durming v. Kee, S. C. and becauſe it was a jadicial Writ, ir was order'd to be amended, 
and the Plaintiff had Judgment. — Noy 61. S. C. accordingly. 8. P. Comyns's Rep. 380. 581. 
pl. 252. Trin. 11 Geo. 2. Anon. | : 

The Writ of Inquiry of Damages directed to the Sheriff of London was Quod inquirat, where it 
ſhould be in virant, there being 2 Sheriffs; but it was ordered to be amended, it being only the De- 
fiult of the Clerk. Cro. E. 677. pl. 6. and 759. pl. 31. Trin. and Mich. 41 Eliz. B. R. Lewſon v Rid- 
dleſton. So where the Writ directed to him was Et quod babeat, where it ſhould be babeatis, 1s was 
amended, Cro. E. 618. pl. 5. Mich. 40 & 41 Eliz. B. R. Berry v. Lane. 


32 Tf a Venire Facias be, & habeas ibi hoc breve, without theſe 
Words Nomina Juratorum, which slight to be in of Neceſſity, for 
elle otherwife the Court cannst know who are the Jurors, nor 
whom to demand to be ſworn, pet after Verdict it ſhall be amended, 
this being a Judicial Wrir. Mich. 3a, 33 Eliz. B. R. Taylors Caſt” | 
per Cuxiam. a | el 0 7 
33. If a Venire Facias be dated 7 Julii, and made returnable 6 Cro. E 203. 
Juli, a Day before the Date of the Brit, this is not amendable al- K ben 
ter Verdict. Mich. 32, 33 Eliz. B. R. between Bennet and Bradiſb, Elis. B. R. 
ber Curtam, 7 A = > Gunnel v. 
* | | Bradiſn S. P. 
eee eee 
48 ma Ero. E. 203. pl. 35. Mich. iz, B. R. Gunnel v. - 
dic. Cre. J. 7 * N Tanfield J. ccd 8. & where a Votive Prins bore Teſte out of Term, 


and this being aſſign'd for Error it was amended and made to accord with the Roll, and the Judgment 
A 


was affirm'd,—— See Grey v. Willoughby S. P. 
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A Record was of Trinity Term and an Award upon the Roll to try the Iſſue returnable "FEY 
It was aſſign'd for Error, that the Venire bore Teſte before Iſſue join'd, and where the Award u | 
Roll is wrong, the Statute of Jeofails wiil not extend io it Powel J. ſaid, the Stat. of Je 4 the 
not Lelp the erroneous Award of the Court This was a Writ of Error, and Error alſign'd Was * 
Record was of Trivitz Term, and the Venire wos awarded returnable Cra ſtmo Trin', which was we : 
the Term; now this berg a wrorg Award of the Court, it muſt be intended returnable the Year 5g 
which is an erroneous Award of the Court, a! d then there is nothing to award the Writ by the Roll 
being wrong. The Court ſeem'd to he of Opirion that this was Error, and not help'd by the Statu ; 


Jeotails. Sed adjornatur. 11 Mod. 80. Trin. 5 Ann. B. R. Ld Kingſale v. Compton. = of 


34. If a Writ of Entry dated 14 Februarii be returnable Crafting 
Purificationis, {0 that the Teite is after the Return, tt is not amend: 

able. Palch. 2. 3. H. 129. 62. adjudged. 
Ow. 62. 35. If a Venire Facias be awarded upon the Roll to be returnable 


Chandſer 8 Octabis Trinitatis, and the Vrit is made returnable 6 Days alter, ſclli⸗ 
and ſudg. tet, d DAY our ot Term, but the Diſtringas is well without any Fault 
ment ahr. AND after the Jury impannelled find for the 4 27 ; this Writ of 
ed, for this entre Factas ſhall be amended by the Roll, tor it was the Octault 


is aided by gf the Clerk only, tor the Roll is che Warrant ot the W it. 


the Srature. a . | ll, 
— Venire 39 Eltz. B. B. between CHaundel and Grills, ad)ndged in a Writ oe 
Facias bore QErtor. 

Teſte in De- 

cember, which was out of Term, but returnable in the next Term. The Court thought this no Error 
bur only a miſcorveyirg of Proceſs, and help'd by the Statute of Jeofails after Verdict Mo. 365 
pl. 657 Paſch. 37 Eliz. 8. R. Grey v. Willoughby Cro. E. 467. (bis) pl. 24. Willoughby v. 
Grey, accord ingly— — Ow. 59. S. C. and it ſeemed to the Court good enough; fur tho' the Venire 
Facias was not good, yet if the Diſtringas had a certain Return and Place therein, and the Jury ap. 
peared and gave their Verdict, ſo that a Verdict was had, the Statute will aid the other Defects, as 
in the Caſe adjudged betu cen Marſi and Bulford, where the Venire bore Teſte out of T. rm, --- 
Noy. 57. S. C. and the Diverhty is between O. ig inal and Judicial Writs, and Judgment was af. 
firmed. | : 


RALLY 36. So ik the Award of a Venire Facias upon the Roll be well, and 
Rnd Writ of Veoire Facias wrong, pet this ſhall be amended by the 
Or. G. cs Roll, the Roli being the Warrant of the Writ, which is the Act ot 
Thorne v. the Court, und the Octalilt is only the Miſtake ot the Clerk. Mich. 
Fulſhaw, 38, 39 Eltz. tt Camera Scaccaru, between 7horp and Fulpaw, ab: 
S. C. accord- juidged in a Mrit of Ercor. Cited Trin. 39 Eliz. B. R. 


ingly in the f 

Exchequer- Chamber, but ſays, that if the Roll were naught, then it is erroneous, becauſe the Venire 

Facias is without Warrant, and no Record to upl.old ir, and that ſo it was held in the Caſe of Hun- 

rome v. Beſie. ———S. C. of Ti.o:p v. Fulſhaw, cited by Powys J. Mich. 3 Anne. 2 Ld. Rayn, 
ep. 1064. 


Yelv. 211. 37. If tbe Writ of Venire Facias out of the King's Bench be Dent 
S. re Facias 12 liberos & legales homines coram nobis apud Weſtmo- 
8 naſterium ubicunque fuetimus in Anglia, but the Roll is well, ſclli- 
* Moreton, Cet, without the Words apud W eſtmonafterium, this being in B. B. 
S C..- the Writ ſhall be amended by the Roll, for this is but Marcer ot 
Hob. 1 Form, Trin. 11 Jac. B. R. between Orde and Mooreton, udjudged. 


I. 189. S. C. 
. Te k. 306. pl. 81. S. C. but in neither of the above Books does S. P appear. Bultt. 129. 8. = 
and 8 P. d accordingly.——— Brownl. 1 50. Meerton v. Orib, S. C. & S. P. held that ĩt was only 


the Fault of the Writer, and ſhould be amended. 


38. In Formedon the Writ was, And that after the Death of the Do- 
nees, ann ** Son of the Donees, to the Demandant as-Cofin and Hen 
of 7 eſcend* &c. Upon which was ſhewn to the Court a 7itling 
ma the Demandant to the Clerk of the Chancery, by which John Was 
mads Son and Heir to the Donees &c. and prayed that the Writ may be 
amended, and the Court took Order that the Clerk ſhould be examin- 
ed, and if the Defaulr ſhould be found to be in rhe Clerk, 1 


8 
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—71 be amended. Thel. Dig. 225. lib. 16. cap. 6. S. 22. cites Mich. 


nd that ſo agrees 22 E. 4. 47. 
6 2 it the Clerk of the Chancery had had the Obligation with 
FF” the making of the Writ, it is amendable if there be Variance. 
. if the Clerk does not give any Addition to the Detendant, it is not 
amendable. Thel. Dig. 225. lib. 16. cap. 6. S. 23. cites Paſch. 8 E. 4. 4. 
and 22 E. 4. 21. and 11 E. 4. 2. 3 
o. If an original Writ wants 4 legal Form, this being the Ignorance Br. Falſe 
of the Clerk, it is not amendable by the Statute 8 H. 6. cap. 12. and Latin, pl. 
upon this Reaſon it has often been adjudged ſince this Statute, that Jaſe 1 mae” of 


Latin in,an Original ſhall not be amended, as Habeas Ibi Hos breve tor 8. C and 


Hoc breve. 8 Rep. 159. b. cites 9 H. J. 16. b. 8 P. by Va- 


viſor; be- 


he cannot have a new Obligation, Record nor Plea, 


have a New Writ; but that otherwiſe it is in falſe Latin in an Obligation, Record or 
og = Br. Amendment, pl. 62, 


Plea, beca 
cites S. C. 


41. M. & Ux. brought Debt againſt C. and his Wife, as Admini- 
ſtrators of one Fox. and upon Plene Adminiſtravit pleaded, the Plaintiff 
replies that they had Aſſets to ſatisfy the aforeſaid Defendant, (whereas it 
ſhould bave been Plaintiff;) and becauſe that it was but the Miſpriſion 
of the Clerk, it was held that it might be amended, the Record now 
being brought betore them by Error. Het. 119. Mich. 4 Car. C. B. 

Mercer & Ux. v. Cardock & Ux. 

42. It aClerk miſ-enters a Thing uſual in Matter of Form, it is to be 
amended ; bur the Error of the Judge is not to be amended; per Roll 
Ch. J. who ſaid he took it to be a Rule. Sty. 412. cites Mich. 13 Car. 

Sawyer v. Horton, and Hill. 15 Car. Belch v. Fates. 

43. A Miſtake of a Clerk thro' Careleſſneſs, in an inferior Court is amend- 
able; but not if thro' Want of Skill. 12 Mod. 34. Hill. 4 W. & M. 

Bondler v. Orabb. 
. It was agreed that Want of Form in an Original is not amendable, 
as Hau and Detinet, inſtead of Detinet, or vice verſa, 12 Mod. 369. 
Paſch. 12 W. 3. 

45. S if Judgment be againſt 5, and one of them dies, and Error is Comb. 454: 
brought, and laid Ad Damnum of 4, without mentioning the 5th, this was Hill. 8 W. 
not amended, becauſe it was Want of Skill in the Clerk. 12 Mod. 369. bo = ng 
cites Walker v. Stoke. 88 


reſoly'd and 
the Writ of Error quaſh'd. ——5 Mod, 16. 69. Walker v. Slackoe $. C. The Note from the Attor- 
ney to the Curſitor was thus, viz. Inter A. in Treſpaſs and B. C. D. E. and F. Defendants. (Note, F. 
one of the Defendant's is dead, make out a Writ of Error.) The Court held the Writ not amendable, 
and quaſh'd it; and they were of Opinion that ſuppoſing it only a Miſtake of the Curſitor, yet it was 
not amendable, becauſe it was to reverſe a Judgment, and the Statutes were only to amend in Support 


of them. 


Carth. 367. S. C. reſolved accordingly. 


46. The Curſitor had Orders to make out a Writ againſt 5, but one bein 
dead, he made it out againſt 4 only. This was held not amendable, an 
tull Coſts given on quaſhing the Writ of Error. 12 Mod. 3 o. cites 
Mich, 11 Geo, 1, Ginger v. Cooper. | | 


4 H 


(C) Amend. 
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(C) Amendment by 8 H. 6. of Judgment in Names. 


1. F the Parties are right named in the Record, and in the 
A the Judgment one of Parties is miſ-named, thts hay of 
amended; for it is the Fault of the Clerk. Mich. 40, 41 El. B R 
Curiam. Pich. 14 Car. B. R. between 4er:c) and Ha, yer 
Curiam, adjudged in a Writ ok Error, and the firſt Judgment ak 
firmed accordingly, which was at the Day in Bank it was enter d 
after Verdict, at which Oay prædictus Stephanus, where it could 
be 1 * ſcilicet, the Detendant for the Plaintiff: Intratur Hill. 
10. + 1343. | 
Cro E 609. 2. Ik a an recovers in an Action of Debt againſt Elias Shorttel 
pl e, And the Judgment is Quod prædictus Georgius Capiatur, where it 
Shartwefl, bought to be Quod predictus Elias Capiatur, it ſeems this (hall be 
S. C. and AMCcnded, tho'1t be in a Judgment; kor it is the Miſtake of the 
by Fenner Clerk. Contra Haſch. 40 Eltz. B. R. between Mar ins and YHhort- 
and Clench well, adjudged. 


it was held 
not amendable, becauſe ir is Part of the Judgment, and the Act of the Court. 


Brownl. 56. 3. If in an Action by Ralf Rogers againſt Thoma 
Roy ers judgment be quod prædictus Rogerus recuperer, this al — ** 


Ca 8. G 3 2 . 
mended, rho? it be che Miſtake ot che Clerk, far this is the ſudgment 
_ of the Court. Mich. 40 41 El. B. R. between Rogers and Late, per 


mended the CUrtam. 
Miſtake of | 
the Clerk ; but afterwards the Amendment was withdrawn by the Court, and upon further Advice the 
Roll was made as it was betore 

In Debt by T. IF. Executor of F V the Judgment was enter'd Quod pred. J. . recuperet, where it 
ſhould have been Quod præd. J. V. recuperet. Adjudged that it ſhould not be amended as Vitium Cle- 
rici ; for the Judgment is the Aft of the Court and not of the Clerk. Golds. 124. pl. 10. Hill. 43 El 
Welcomb's Cale. Mo. 366. pl. 5or. S. C. accordingly for the ſame Reaſon, and therefore no 
Fault in the Judgment is amendable.—Cro. E. 400. pl. 6. Trin. 37 Eliz. B. R. accordingly, and ſo ſudg- 
ment in C. B. was reverſed. — But Cro. E. 865, in pl. 44. cites Mich. 33 & 34 Eliz. Thomas Wylde 
v. John Whecler, where the Judgment was Quod pred. recxperet verſus pred. Themam, where it ſhould 

obannem, and it was amended. Hutt 41. cites Wild v. Wolte S. P. accordingly, and ſeems 

to be 8. C. Hob. 327. pl. 400. cites Wylde v. Wheeler, the Precedent whereof was ſhewn that it 
was amended in the Exchequer-Chamber after a Writ of Error. And ſays alfo that the Precedent of 
Stephen v. 2 Morgan Wolf Hill. 42 Eliz was thewn where Un ent was Quod recuperet 
verſus præfatum Morgan, and it was amended in another Term. ro. E. 864. pl. 44 John Morgan 
Wolf v. Stepney S. C. in Cam. Scacc. and awarded fo be amended, and Judgment affirmd ——Raym. 
39. Arg. cites S. C. as amended. —So where ina Judgment in Ireland the Plaintiff's Name was Ro- 

rt M. and the Judgment was enter'd Quod predict. Carolus M. recuperer ; the Court in Error brought 
here held it amendable, as the Default of the Clerk, tho' in the Judgment the Miſpriſion being only 
in the Name, which was right in the reſt of the Record that was befor: the Clerk, and ſhould have di- 
rected him. Vent. 217. Trin. 24 Car. 2. B. R. Meredith's Caſe In Action for Words it was al- 
leged that no Iſſue was join'd, becauſe in the Pleading and joining of the Iſſue the Defendant's Chriſtian 
Name was miſtaken ; but the Court will amend that, it being rightly named in the Record before. Vent. 
25. Paſch. 21 Car. 2. B. R. Henly v. Burſtall, | ” 


Mo. 697. pl. 4. In a Writ of Debt, if the Judgment be quod Humtrey Joiner 
N recuperet debitum c. nec non damna tC, eidem umtrido Skinner ad- 
8. CS The judicara, this ſhall be amended, ſeilicer, Skinner for Joiner 

Action was Ognell and Joyner, ADJUDKED in a Mrit of Error in Camera 


brought by Scaccarit. Cited Mich. 40, 4x El. B. B. to be lately adjudged. 


oyner as x 
— of Skinner, which occaſioned the Miſtake, and it was amended.Cro. E. 865. in pl. 44 


Cites S. C. and that it was amended by Order, 


5. if 
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1 Tf a Judgment be Ideo videtur, where it ſhould be Ide confide- The Caſe of 
racum eſt, this ſhall not be amended, between $avaker the Biſhop of 
and the Biſhop of Glouc eſter. Cited Mich. 40, 41 El. B. R. and — 


* 1 Books of Reports; but this Point of the (Videtur) does not appear in any — Yely. i 
Fe B. R. van v. Carter, ad udged Error; and the ſame of Liquet or — * 


6. Tf a Judgment be Jdeo Defendens in Meſericordia, for Miſeri- 
cordia, this all be amended, Mich. 10 Jac. B. R. between 
Meg hen and Dune. f ; : 

7. Jn an Action, if the Declaration be againſt Amias, and in the Cro. J 307. 
Reſidue of the Record he is named ptædict. Annas, (without any Point v 4 Lo 
ſupra) and the Judgment is given againſt 22 Annas, yet this ſhall 3 C 
be amended, Mich. 10 Jac, B. R. between Proctor and Clifton, S Þ. does 


adjudged, not appear. 


—— Bult. 
126. Proctor v. Clifton, S. C. but S. P. does not appear —2 Roll Abr. Tit. Trial, pl. 37. 39. S. C. 
but not 8. P. 


8. Tf in an Original one of the Parties is named Barnabas, and af: Hob. 249. 
ter in che Pleading he is named Barnabias, this ſhall be amended by 326 
the Original. JPalch, 17 Jac, 3. between Marſb and Sparry, ab: S P. does 


üdged. not appear. 
Juog | Brownl. 130. S. C. & S. P. nocordingly. a 


Amendment [and Jeofails.] 


9. Tf in an Action againſt Dematy Mowty, in the Venire Facias he 
is right named, ſcilicet, Demary ; but upon the Panel he is named 
Demacy, thts ſhall be amended, Mich. 17 Jac, B. between 9 
and Mowty, aDJUDgeD, | 


(D) Amendment after Verdif. In what Caſes. = 6-H 


WS #> ©, 
* N f HERE by the Amendment the Jury ſhould be ſubje& to an Becauſe 
Attaint, there ſhall be no Amendment. 20 D. 6. 15. the Court 


thought an 
Amendment aſter Verdict would be perillous to attaint the Jury, tho' it was the Clerk's Fault, and fo 
amendable, it was order'd to be put off till the next Term, and in the mean Time the Court would ad- 
viſe. Sty. 207. Hill. 1649. Sander ion v. Raiſin, | 


ways e contra, jeted that 


pray'd to be amended would alter the Iſſue, Quod fnit conceſſum per Cur. and ſo ſeems admitted that 
it was not amendable.— And by Coke Ch. J. 3 Bulſt. 161. Trin. 14 Jac. if ſuch Amendment chan 
the Iſſue, it is plain it ſhall not be amended. See 2 Roll — 312. where Judgment was * 4 
Coke Ch. Amendment could not be without altering the —Roll 

e Ch. ]. 4 


3. In Treſpaſs, with a Continuance from ſach a Day till the Day of 
the Writ ꝓurchaſed, ſcilicer, ſuch a Day, Which is miſtaken, after Yer- 
dict this ſhall not be amended, becauſe the Jury gave Damages accord- 
ing to the Day alleged, anb therefore if it ſhould be amended ACCord- 
ing to the Date of the Writ, i! uld be fubject to the Plain⸗ 


w e Ju 
tut's Attaint for giving 700 linall mages. Contra 20 P. 
4. In 


ſſue. p. 353. S. P. per 


6. 15. 
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20⁴ Amendment [and Jeofails.] 


— 


dio E16 4 In an Action, if the Plaintiff makes Title by a Deng. © 
pl 9. d. C. Thomas Bull and A gnes his Wite, And the Parties 4 N aue, at? 
3 


Gans nc, the Record Of Nin Prius was enter d by the Clerk, chat the Cup Thomas 


Fenner held 


are, chat Bull and Anne his Wife made a Oeuuie tc. and ſo r 5 
this Mifnoſ- Prius differs from the Roll, this ſhall not be auen de & Niſ 


| tur it the ixecory 
mer of rhe ſhauid be amended, the Jury might be attainted nat | 
Feme made found a Leaſe made by Thomas Bull and Agnes his tie, and = 


it material, Pe 
and avoided habs this Leale will not prove a Leale by Cyomas Bull and q 
the whole hig WPite, Mich. 42, 43 Eltz. between Kg and King, per Curio 
Leaſe, and Y Y 4*3 4 7 4 8 pe Curiam. 
it is not the ſame Leaſe whereof the Plaintiff declares ; bur Popham duubted, hecau'e 
Chriſtian Name is idle, and not material; & adjornatur. But afterwards, Mich, 43 
reverſed for the Error aſſigned. | | PE > Bt N 


the naming the 
& 44 Eliz. it was 


Roll Rog 5. In an Actton upon the Caſe, if the Record of NiG Prius he chat 
35 . * the Ieſtator of the Delendant, in Conſideration of ſuch a Thing in 
Court agreed CECLAMN tu him given 30 October 11 Jac. did aſlume to pay to many 
that ſuch Quarters oi Bariey beiore ſuch a Day next enſuing, and for Non-pay- 
erregen ment the action is brought, and the Record in Court is, that the Iro 
agg nag mile was made zo October 10 Jac. to pay the ſaid Quarters at the Day 
clearly, and next enluing. Akter a Verdict for the Plaintiff, this cannot be 
therefore it Amended, becaule if this ſhould be amended, this would alter the 
ow tape fa Iſſue, tho the Miſtake is only in the Day of [Payment of the Quar: 
moved by ters If Barley. Paſch. 14 Jac, B. R. between Cooke and Lancaſter, 
the other per Curiam. 

Part v. 5 g 

3 Built, 161. S. C. and becauſe the Day is a material Part, and makes an Alteration of the Verdict the 
whole Court held i: not amendable, and ſtay'd the Plaintiti 's Judgment. 


* Br. Amend 6. In Treſpaſs, if the Record be to the Damage of 400 l. and the 
See Ni Prius to the Oamage ot 401. and the Jury find Oamage to 
& 8. P. For 400 l. the Record of JAll Prius ſhall be amended accordingly, 20 
ir was Mi ID, 6. 15. * 2 D. 4. 6. Co. 8 Black. 157. 
riſion o 

* Clerk, and the Plaintiff recover'd ſo much as the Jury found, notwithſtanding that others ſaid that 
the Juſtices of Niſi Prius cannot take the Inqueſt of more Damages than are in their Record. S. C. 
cited 8 Rep. 162. a. 50 1 


LY 


Cro. C. 274. . Th an Action of Debt upon 2 E. 6. if all the Record be in pla- 


pl. 12.5. ©. cito debiti, but the Jurara in che Record ot Niſi Prius, which is in 
ibid. placito Tranſgreſſionis after a Verdict for the Plaintiff it ſhall be a 


278. pl. 179. mended, for this is only the Oefault of the Clerk. Mich. 8 Car. 
S. C. and all B. N. between Lewerchant and Rawſon, adjudged per Curiam, 
che Court far the Juſtices has [Power to take the Mili Prius by the Y9rit of 
amendable; Diſtringas and the general Commiſſion to take them. 


for the Re- 
cord being good, and the Clerk having it before him, it is merely a Miſpriſion of him; and the Writ 
of Diſtringas with the Niſi Prius is ſufficient Warrant to them to proceed, and they all held it direct- 
ly within the 8 H 6. cap. 12. and amendahle. Jo 397. pl. 7. S. C. held per Cur. accordingly. — 
A Debt upon Eſcape the Venire and Diſtringas was Quandam Juratam in placito Tranſgre Tons, and 
for this Cauſe Judgment was ſtay d after Verdict; for it is not aided by the Statute of Jeofails. But if 
the Ven. Fac. or Diſtringas had been right, it had been otherwiſe, Cro. E. 258. Cottingham v. Grit- 
firh & Snow. 
* Gilb. Hiſt, of C. B. 133. cites S. C. X | 

After a Verdict it was moved to amend the Furata in the Record of Nifs Prius, which was Ponitur in 
reſpectu Coram Dom. Rege & Dom. Regina, apud Weſftm. &c. 20 Die Martii, where it ſhould have been 
Coram Dom. Rege only, and the Day of Niſi Prius evas miſtaken ; for the Aſſiſes were on the 23d of Mar. 
The Record was right in both. The Court held this not amendable; for in all Caſes where the Record of 
Niſi Prins hath been amended by the Roll, the Writ of Diſtringas bath been right, which together with the 
Niſi Prius is a ſufficient Authority for the Judge to try the Cauſe ; but here the Piſtring as was _ 
for it was Gulielmus & Maria Dei Gratia, when the Queen was at that Time dead. 5 Mod 211. Paſc 
8 W. z. Martin v. Monk. 


8. In 


4 


1 


Amendment ſand Jeofails.}] 


$8. In Partition againſt A. and Anthony B. A. conteſſes the Partition, D. 261. a. 


Judgment geh accordingly, fed ceſſet Executio, and B. pleads l. 25. 1 »25 
—_ and in the Record ot Nui Prius It is & prædictus ſimiliter, * 


able, for as 


a _—_— 


E 
— 


. 


omitting Anthony, but the principal Record was perſect, and G 


rata in the Record of Nin Prius is between the Plaintiff and A. and prædict it 
' Defendants, where A. had conteſſed the Action, and Judgment can have 10 
guven thereupon, and fo he is a Stranger to the Illue, yet both a dcr 


Faults ſhall be amended, becaule it is the Fault of the Clerk. D. 2 
9 Eltz. 260. 24. between Wootton and Coke, adjudged. Subſtantive 
WIHICHN IS un- 


Jerſtood, vir, Antonius, and as to the other, both the Record itſelf and the Writ of Niſi Prius declare 
that the Jury could not be againſt A. becauſe he did not join any Iſſue, and ſuch NMiſpriſions in the 
Records of Niſi Prius have been amended divers Times ———5$ Rep. 161. b. 162. a cites S. C accord 
ingly. 8. C. cited accordingly 3 Bu'ſt. 161. 


9. In an Action upon the Caſe lor Words, If the Roll be tight, and ALAN 
the 1 upon ith Fe right, and the N1lh Prius Wiong, lcillcet, He Fo. 203. 
(predictumwWeilielmum modo guerencem innuendo)isa Chet, „ wereas 7, 3.157. 
illtun was Delendant; and upon Mot Wullty pleated, the JULP pl. 3. piers 
lind heim guilty, and the }2oitea is endorſed that the Helendant 18 Gore, 
guilty Wodo r Forma prout the Plaintim interis allegauic, „ Cg 
£115 wiſtase of che Plant in te lanuendo (hall be amended, vecauſe pic bag 
n the Innuendo was omitted, it would be pertect enougy, aich. ludgmenr. 
5 Jac. B. R. between Perce ana Gore, adzuoged. | | 

10. In all Action of Debt upon an Ovitxarion againſt Richard 
Carey, of Whtty the Condition was That it Richard Carey, or John 
Carev, do pry lucy a Sum ta the PDlaintiff, that then #c. and the 
Record is urther, Er idem |ohannes dicit quod ipie lolvic che laid 
Sun mentioned in the Condition to the j Olaintitt, Et hac pacatus 
cf verificare, and the Elaintiit replies Quod prædictus Richardus non 
ſolvit the lad Sum, & hoc petit quod inqutratur per PDatriam, & 
predict. Richardus umiliter, and the Ju was tound for the JIlgtn- 
tit; the Mord (Jogannes) tail not be amended ano made Nichar⸗ 
dus, tho tis was the Miſtake of the Clerk; for this wiil alter the 
Jiitte; far the June was joined betore other Dartieg. Paſch. 40 
Elz. B. N. between Heath and Carey, per Cutiam. 

11. Ik an Itfive be joined whether J. S. recover'd 200 l. Debt and 30s, 

Colts againſt B. or not, and the Record of the Nin Prius is ſo alſo; 

bur in the Venire Facias and Diſtringas this is 2001. Debt and 20 8. Coſts, > 
and the Jury find the Kecovery of 200 J. Debt, and zo s. Coſts, ac- 
corving to the Record, yet the Ventre Factas and Oiſtringas ſhall | 

not be amended ; for it appears that the Jury had no Warrant to 

find 30s, Colts, and the laid Writs are the Warrant of the Jury, 

and theretore if this ſhould be amended, the Verdict ſhould be alter o. 

ich. 18 Jac. B. K. | : 

12. If a Man, being robb'd, brings an Action of Debt upon the 
Statute of Wincheſter againſt the - pe and upon the General Iſ- 
ſue pleaded the Jury find for the [laintiff, and the Verdict is enter'd 
in this Manner, Dicunt pro quærente 222 1. and Damages 12 d. and 
Coſts 6d. whereas in this. Action all xy to be given in Damages, pet 
becauſe the Intent appears, this ſhall be amended. Mich. 1x Jac. 
B. B. Painter's Ca e, adjud D. N . 

13. In an Action of Treſpaſs for a Treſpaſs in the Time of K. James, So where 2 
but the Action was brought in the Time of King Charles, und it is Treſpas 
contra Pacem dicti nuper Negis, and the Defendant pleads De ſon tort 1 done d 


the time of 


Demeſne, and the Jury find him Guilty, but it is enter'd that he did K Charles 


it of his own Wrong, contra Pacem Domini Regis nunc, this. ſhall be rhe Iſt. and in 


an Action 


a | | + | 
mended. Mich. 14 Car B. 17 r Meriel and Doe, per C brought af. 


u⸗ 
riam, 


- — 


— — — — — . — Ms 
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ecrwards the riam, adjudged in a Writ of Error, and the Judgment ali ©. 
Declaration cordingly. ntratur Dill. 10 Car. Rot. 1343. Dn wade 


was Contra 
Pacem Publicam, and not Contra Pacem Domini Regis, the Court held it only a Miſtake of the Clerk 
and ſo wy — amended, and that as it is there is no Kepugnancy in it. Sty. 23 2. Mich. 1650. B. R pin 
dar v. Dawkes. 5 | Fog aa 

The Plaintiff declared for ſeveral Treſpaſſes, both in the time of Car 2 and Jac, 2. and had Judg. 
ment by Default; After the Return of a Writ of Enquiry Error was aſſign'd for u ant of an G7. m.} 
The Cuſtos Brevium certified an Original between the Parties in the Time of Jac. 2. which concluded 
Contra Pacem noſtram, which was objeCted could not be the Original in this Cauſe, for it ſhould have 
concluded Contra Pacem noſtram nec non contra Pacem Caroli Secundi &c. It was mov 
it becauſe the Inſtructions to the Curſitor were Right; The Court order'd it to be amended ; for a 
Writ of Treſpaſs does not diſtinguiſh Treſpaſſes in one King's Reign or another, but that is only di- 
ſtinguiſh'd by the © oncluſion, and for that Inſtructions were particularly given according to uſu.) 
Manner in ſuch Caſes. 2 Vent. 49. Trin. 1 W. & M. in C. B. Maſſingburn v. Durrant, ©, Ld 
P.aym Rep. 1058. in a Note there cites 8. C. and ſays that all the Difference in the Writs for ſeveral 
Treſpaſſes, where they are done in one King's Reign, of in more, is in the Concluſion, tra Pacem 
of one only, or Contra Pacem of both; which was the Reaſon why the Court in Ventris, held it 
Matter of Fact, and not a Matter of Law as was objected, and amendable. 


— — are bo. oceans W 2 


ed to amend 


14. In an Action upon the Caſe upon an Aſſumpfit for 43 1. for 
Arrears due upon an Account, ann an Allumpſit to pay it, the De- 
tendant pleads Non Aſſumpfit, and this is entred in the Flea Roll, but 
the Jſſue upon the Niti Prius Roll is entred Nor Guilty, and upon 
this a Verdict for the Plaintiff, this ſhall be amended ; for this is 
the Miſtake of the Clerk having the JIlea Roll before him, out of 
which he tranſcribed the Mili Prius Roll, and this does not alter 
the Verdict, for Not Guilty in an Action upon the Caſe upon a Pro- 
miſe hath been held good after Verdict, and Mot Guilty ts Non AL. 
ſumpſit, and more, for he cannot be n the Allumpſit 
was made, and ſo the Iſſue is all one in Eftect, and this Amend⸗ 
ment cannot attaint the Jury. Palſch. 15 Car. B. B. between 
Still and Facob, adjudged per Curiam. Intratur. Hill. 14 Rot, 
376. 


| A — 


AL ) Amendment per 8 H. 6. cap. 15. | Defaults in 
ne 4 the Venire Factas, Habeas Corpus, and Diſtringas. | 


See (B) pl. 1. I the Venire Factasbe erroneous, and the Diſtringas good, and 


I, 9. 10. and the Trial upon the Diſtringas, this ſhall not be amended ; be- 
* — cauſe the principal Proceſs is nor good, Hungerford's Caſe, 


adjudged. Cites Trin. 38 Eliz. B. G. Ear! of Rutland, 42 Coke 5. 
This is 2. If upon the Venire Factas the Sheriff makes no Return, nor any 
7 Name of the Sheriff rs upon the Back of the Merit, Net quod 
be" Rep. Executio 1ſfius brevis patet in.quovam {Pannellohuic brevi -annero, 
41. b. Row- but this is album breve, this 'ſhall not be amended by this Statute 
land Caſe. after Verditt, upon Exammnatton ot the Sheriff, becaule this 48 the 
—Cro E.. principal Proceſs. Co. 5. * Read Ar. b. adjudged ; und there 
Siner v. cites + 35 Eltz. B. to be ſo-adjudged. - 7 Z 
dingly. 1 The Caſe of Barney v. Walkley, cited Cro E. 310, in pk 20; as ruled in C 
—5 Bull. 220. cites Rowland's Caſe, and 8. P. held — — 1 Micb. 14 Jac. Ackerige 
Conham. 01 | he NY Es . 
No Return was made either wor the Ven. Fac. or Diſtringas, This was 2 ot. Cur. 10 
ſe to ſtay. Tu t after Verdict, and chat it is not aided by the Statutes; for they aid Miſreturns 
| Tier Returns; bu _ is do Return, an fo not aided, and Judgment was 1 Cro. * 7 
.. ü Court aufe to —— a Ven. = ha > FR album breve, tho* the” Sheriff JIE on - 
the Panel; but if the Sheriff upon the Venire Facias had returned that the Execution of that Writ dia ap/t 4 


e Amendment [and Jeofauls.] 307 


P. 1 arnexed to that Writ, and had not fret his Name to the Writ of Ven. Fac. "Fi 1 
gu, in fach Caſe the Court would have amended the Ven. Fac. Brownl. 44- Trin. is Jac. 


Griffin v. Palmer. 


3. Bur If the Venire Factas be well returned, but the Iſſue is cried * Hob. 125, 
upon the Habeas Corpus, and this is album breve, and no Return chere- 6 17 8 Wa 
upon, pet in as much as the Venire Facias, which is the principal g. Lill. , 
Proceſs is well, this ſhall be amended upon Examination of the ja. s. C. 
Sheriff by this Statute, for this 1s a Detaulc in a Return, as the ther a new | 
Statute mentions. Contra my Reports 10 Jac, B. between Per- nie "=: 
ter and Blunt, udjudged, and Hobart 's Reports 174. between Wil- „ acded 

| as rul'd accordingly, Hill. 12 Jac. Wilby v. Gumy, and ſeems to be CE. 


4. So if the Venire Facias be well returned, and the Iſſue is tried Aſſumpſit. 
upon the Piſtringas, and this is album breve, and no Return there⸗ [be Fan ie⸗ 


were at iſ. 


upon, this ſhall be amended upon Exammation of the Sheriff, be- ne, and « 
cauſe the principal Proceſs is well, for this is 4 Detault in a Return, Yexire a- 

as the Statute mentions. Mich. 15 Fat. B. R. between Churcter warded and 
au i right, adjudged per totam Curtam. Trin. 39 Elz. B. R. n | 
betineen Wortley and Broadhead, adjudged, the Sheriff not being out nigringas, 
of ins Office, and the Record being in the fame Court where it was andche Mat- 
returned. Contra Mp Reports, 10 Jac. Chap/ain and Somes, ad- en Fg ring 
rius; 
judged. but it did 
not appear upon the Back of the Diſtringas that it was returned. All the Juſtices held, that ir being 
in the ſame Term w herein it came in, it may be amended ; but if it were in añother Term, it could not be 
amended. Upon Examination of the Sheritt that he intended to return it, it was amended, and Jud,;- 
ment for the P'laintiffl. Cro. E. 466. (bie) pl. 21. Paſch. 38 Eliz B R. Weare v. Woodlitt. 

After Verdict for the Plaintiff it was moved in Stay of Judgment, that the Name of the Sheriff was 
not indorſed to the Writ of Diſtringas with Niſi Prius, the Court held it to be ill, and not amend idle, 
nor help'd by the Statute 32 H. 8. and 18 Eliz. and ſaid it is all one with the Caſe of Ven. Fac. where 
the Name of the Sheriff is not thereto, which had been often adjudged rot to be amendable, where- 
fore ruled the Trial was ill. Cro. J. 188. pl. 10. Mich. 5 Jac, B. R. Holdeſworth v. Procter. 
Yelv. 110. S. C. 


5. Jf upon the Return of the Habeas Corpora of a Jury, the Sur- Hob. 1:3, 


name of the Sheriff be omitted, As if it be Bartholomæus Aiiles She⸗ Nick 4 


riff, and (Micheli) which was his Surname omitted, this ſhall be a & , t. 
mended, Hovart's Keparts 158. between Kent aud Hall, adzudged. Cafe of 
ent v. tall. 
Where the Sheriff 's Name was rot to the Return of the Habeas Curpora, nor of the Mrit where the Deoeh: 
Tales vas returned, theſe were held manifeſt Errors, per tor, Cur. and the Judgment reverſible for that 
Cauſe. Cro. E. 509. pl. 34. Mich. 38 & 39 Eliz. B. R. Blod well v. Edwards. 


6. In Treſpaſs, if the Venire Factas and Habeas Corpora are in Pla- Hob. 246. 
cito debiti, and thereupon a Verdict is found for the-Plaintiff, this H 325. 
ſhall be amended. Yobart's Reports, Cale 306. 5 $9. Joho, 


the Court amended it. Brownl. 232. S. C. and it was amended, and made De placito T. [ot 
fionis; per rot. Cur. 8. C. cited Arg. 6-14, Rapm. Rep. 1143. hut Holt 8 2 e 
Hob. had been held otherwiſe. J. 528. pl. 6. Paſch. 16 Jac. B. R. the S. F. Booth's Caſe, 
. 4 1 — * 5 4 e ; T; e f x Cal 

n Treſpaſs re Clauſum it, the Venire Facias was awa acito Tranſgre um, 
and the —— in placito — only. It was . i odd U — as pu for the 
Iſſue-Roll is the Warrant for the Clerk. Litt Rep. 54. Mich. 3 Car. C. B. Anon. 


7. Ma Venire Facias be, and habeas ibi hoc breve, without theſe * See (B) ft 


Words, Nomina Juratorum, which ought to be in of Neceſſity 1 
cauſe otherwiſe the Court cannot know who are Jurors, nor whom 1 , 8 & 


to call to be 1worn, pet after a Verdict upon this Writ it ſhall be a- for the Ven 
| mended, 
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anal my mended, this being a Judicial Wric. (It ſeems to be intended 6 
| Uh: 


Sabo ————— 


= -S2 —_ 


9 
. . * 


8. Ik a Venire Factas be quorum quilibet quatuor libras Terry 


that this Word (habeat) was omitted out thereof, this ſail * 


mended atter the Verdict. Mich. 40, 41 Ellz. B. N. avzi 
on 467. 9. It the Word Luodecim be leit out ot the Venire Facias, der this 
Þ.Mh* 38 hall be amended after a Verdict B. R. bet ert 


86 8 R. and gray, adzudg'd. Cited Mich. 40, 41 Elf5. B. R. 
C. — Mo. | | 


465. pl. 657. S. C—Ow. 59. S. C.——Noy. 57.8. C. but S. P does not appear in any of thoſe Books, 


ro. Tf the Words quorum quilibet are omitted out of the Venite 
Factas, it ſhall be amended after Verdict, Mich. 35 Eltz, B. be 
tween Haley and Lawes, Cited Mich. 40, 41 Eltz. B. K. 
Ifthe Num- 11. If the Words qui nulla aftinicate attingunt are leſt out of t 
bores wo Venire Factas, it ſhall be ainended, becauſe this is a Judicial Wii, 
ualincart- and the Fault of the Clerk. Mich. 16 Car. B. K. between Wins! 


land and (*) Danvers adJUDg'D, this being mov'd in Arreſt of Judg⸗ 
(*) Fol. 205. ment. 
6 


ted in the Venire, yet it is ſuſficient, becauſe that is aſcertained by the Law, and amended by the Roll. 
G. Hiſt, of C. B. 132. | 


Cro. C 595. 12. After Iſſue join'd, ff upon the Roll a Venire Facias be 3. 


andy N warded to che Sheriit ot the County of Somerſet gt. and upon this a 


S C. accord. Venire Facias is made in this Manner, Carolus Dei Gratia Somerler 
ingly. ſalutem qc. leaving our the Mord (Vicecomiti) and upon this the 
Treſpaſs was Sheriff of Somerſet returns a Jury, and thereupon a Det dict cc. this 
_ n ſhall be amended by the Roll. vecauſe this was the Oekault of the 


of Salop, Clerk merely,, having the Roll before him when he made the Brit, 


and after If. by which he was directed to direct the Writ to the Shertit of Somer⸗ 
ſue between (et. Mich. 16 Car. B. B. between C#:/4 and aper, udjudg d per 
the Farties, Curiam, in a Brit of Error upon a Judgment in Banco, and the 


nd Venire a 
Paci a. Judgment affirm'd per Curtam. Intratur. Mich. 15 Car. Bot. 
warded on 651. 
the Roll, N 

which Award is always general) the Fexire Facias ( Vicecomiti) omitting (Salo, ) a Space being left 

or it in the Writ, yet it was really executed by the Sheriff of Salop. And Gawdy held that it ſhould 
be amended; and by Fenner and Williams, this is as no Writ, becauſe not directed to any Officer, and then 
It is aided by the Statute of Jeofails. Yelv. 64. cites it as Paſch. 3 Jac. B. R. Lee v. Lacon. 
Brownl. 202. S. C. that it was only the Default of the Clerk, and was amended. Cro. J. 78. pl 9. 
S. C. and it being warranted by the Roll, which is well, and it being judicial, ir may be amended. — 
Yelv. 69. S. C. The Court held that the beſt way is to amend it; and they took this Diverſity; where 
the Action is laid in the County of Salop, and upon pleading Specially the Iſſue is drawn to a Foreign 
County, there the Entry and the Award of the Venire on the Roll is Special, viz to the Sheriff of the 
County where the Iſſue is to be tried, and therefore in ſuch Caſe the Venire with a Blank ill not be 
good, becauſe it ſtands indifferent to the Sheriff of which County it was intended, and therefore ill. 
for the Uncertainty. But where the General Iſſue is taken, or Matter triable in the ſame County 
where the Action is laid, there the Venire Facias in the Award upon the Roll is only thus, viz Fiat 
inde Jurata, which muſt neceſſarily be to the Sheriff of the County where the Action is brought, and 


and ſo it was, 


cannot be intended otherwiſe, and therefore is only the Default of the Clerk, which ſhall be amendec, 


S. C. cited by Powell J. 2 Ld. Raym. Rep. 1067. 


(F) Amend- 


n 
A GST. 
_ = 


I Hioby 


on 


Amendment {and Jeofails.] 


— — 


ps 


F) Amendment per 8 H. 6. 15. of a Judgment. 


| udgment may be a:::ended in Matter of Fact, where it In the 
A ane ot the Clerk. as = 


i : udement to 
recover $1. but in the Entry the Clerk makes it 31. but the Miſtake was amended in Cond, gent 


to agree with the Record, it being the mere Miſtake of the Clerk, Bulft. 217. Trin. 10 Jac. Benton 


* 1 Ay mes. 


Matter of Fact in a Judgment is a naked Entry of the Clerk, which ſhall be amended ; as Miſnoſ. 
mer of one Name for another, or of one Year for another, and ſhall be amended according to the Re- 
ſiaue of the Record ; But Matter of Law which is the Act and Reſolution of the Court, if that be mi- 
taken, tho' it be by the Negligence of the Clerk, it ſhall not be amended; As (Capiatur) for { Miſeri- 
coraia) &c. See Palm. 198. Trin. 19 Jac. 8. K. 


2. In an Action upon the Caſe, if the Plaintiff recovers Coſts, and Cro. E. 49-. 
ſurther the Record is enter'd that he ſhall recover per Incrementum pl. 17. Har- 
anetied per jut. 10 J. where It ought to be per Curiam, for > oe ag 
Court increaſes it, and not the Jury, tho" here be but a Letter mi⸗ 1 
ſtaken, ſcilicet, an J. tor a C. yct becaule this is in a Judgment tt not amend- 
cannot be amended by the Statute. Mich. 38 39 Ed. [Eltz.] B. R. 01. — it 
ys Cale avzudgeo in a Mrit of Error, fault of the 


| 12 5 Court in the 
Eee, which never is amendable; For if ir had been omitted by whom they were aſſeſſed, it had 


en clearly ill; and it is the ſame when enrer'd to be aſſeſſed by a wrong Perſon, it is not amendiHle. 
—  —  Goldsb 151. pl. 58. Hill. 43 Eliz. Harecourt's Caſe 8. C. the Court at firſt held that if it was 
the Default of the Clerk it might be amended ; but becauſe the Record was at the firſt ( Jur.) for (Cur) 
as it was certified the Court held it not amendable, becauſe it is Parcel of the Judgment, and that the 
judgment of the Court never was amended here, 


z. In an Aion upon 2 Edw. 6. of Tirthes, if the laintiff declares $ty. 212 

that the Defendant was Occupier t certain Lands, and fow'd ir with Gibbon v. 
Buck-Wheor, Barley ec. and alter cut the ſaid Wheat, Barlcyp cc. N 
growing upon the ſaid (Lands,] and carried ic away without ſetting hgh: 
out the Tithes, and upon Mu Oebet pleaded, a Verdict was given appear. 
for the Plaintiff for che Whear, Barley cc. and after Judgment is 
given tu recover the ſald Debt given by the Jury tor rhe ſaid Buck- 
Wheat, Baticy tc. this (all be amended ; for in all the Record ng 
mention is made of Buck, but only that it was ſown, and perhaps it 
did not increaſe, and the Tudgment refers to the Verdict, which was 
before the Clerk, and fo perhaps his Fault. Tr. 1650. between 
Giton and Kent, ADjUDgeD in a Y2rit of Error upon a Judgment in 
B. Intratur 24 Car. Kot. 60. f 

4. It a Judgment be given againſt the Plaintiff upon a Demurrer, Roll Rep. 
and the Judgment is enter ' in this manner, at ſuch a Day the Plain- 3% bu“ 
tiff exactus non venit, ideo nihil capiat per breve, which is the Form the — 
of the Entry of a Nonſuit, and not of a Judgment upon Demurrer ; agreed that 
for upon the Demurrer it is not Quod exactus non venit, this ſhall it might be 
be amended; for this is the Default of the Clerk. Þill, 13 Jac. B. R. ange 
between * heeden and Sugg, udjudged. Randing the ; 

rror was 


in another Court, and Ju t was given to amend it. ———Cro. J. 372. 2. S. C. but S. P. d 
not appear. G. Hiſt. of C. B. 141. S. P. 7 22 oy 


5. If a ſury finds for the Plaintiff, and gives 2 s. Damages, and ſo Roll Rep. 
ch tor che Coſts, and the Clerk in the Entring thereof ſays 28. for 27* 9.45 
Damages, and ſo much for Coſts, and ſo much pro Incremento quæ in 8 ly. 
to ſe attingunt to (a much, in which Sum the 28. is nor compre- —-; Ba ft. 4 
4 K hended, 
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114 in a hended, this ſhall be amended, becauſe this ts the Default of tie ae 
Nora there qnly in miſcaiting the total Sum. Mich. 13 Jac. V. N. an 


ſeems to be ; 

S C. and judged. | 

becauſe it 

was in the fame Term, and the Omifſion of the Clerk only in the Account, ard caſting up the ; 
toto. which is Hor very material, the ſame was amended by Rule of Court ee 0 4 in 
8 Trin 35 H. e Trewinnarde v. Skew ys. where it is held that ſuch miſtaking is the Def An 


Clerk. G. Hi, of C. B 141. favs the Court will amend it by the — Book, becauſ 
is a ſufficient Inſtruction to the Clerk to enter the Judgment by ; and 8 ore it was his Miſe 
not to go according to his Inſtructions which may be re&ified and amended. See Tit Mie 


caſting per totum. 


6. In Treſpals for a Battery, if the Defendant appears b 
parls to a Oay the ſame Term, and no idem Dies is L . to = — 
tiff, tho” it be enter'd that the Defendant habuir Diem t. uſque gt 
per Curiam t. ſa that this is the Judgment of the Court, and tyg 

RALN after Judgment be given by Nil dicer agatnſt the Defendant, yet this 
* Fol. 206. ſhall be amended, * being the Fault of the Clerk not to encer the 
LY > Continuance. Paſch. 10 Cat. B. R. between Margse and Melhuijh 
adjudged per Curtam, after a ydrit of Error bronght in Camera 
Scaccaru thereupon. | 
So where it 7. In an Ejectione Firmæ for one Meſſuage, rwo Cottages, and Cer. 
was found tain Lands, the jury find the Octendant guilty as to a Moiery of the 
. Meſſuage and Land, and Not guilty for the two Cottages and the 
10 Meſlua- Other Moiety of the eſſuage and Land, and Judgment ts given Quod 
querens recuperet 'Terminum ſuum predict. de medietate 'Tenementorum 


ges, I5 
Acres of prædictorum, & eat line Die for the reſt, tho it may be intended that 


Meadow, this Judgment is given for the Boiety of the two Cottages, of 
Palace ang WHICH he 18 found Not guilty, tnaſmuch as it is Tenementoruim pre: 
Not Guilty DiCt0r” pet it ſhall be amended, being only the Default of the Clerk, 
fr Fong q having the ]Poitea before him when he enter d the Judgment. Mich. 
the ug 13 Car, B. R. between S2wyer and Hawkins, per Curtam, amended; 
enter'd thus AND they ſaid this was amendable by che Common Law, without the 
of Record, Melp of any Statute. | 

the Judg- 

we, ON that the Plaintiſt recover the Meſſuages, and a greater Quantity of Acres than was in th: 
Verdict, and upon Error brought it was retolv'd by 3 Juſtices, (abſente Hutton) that this is the Defaul: 
of the Clerk in not entrins the judgment according to the Verdict, and upon View of diverſe Prece- 


dents ſo reſolve1 tlie Kecord was amended Jo. 9. Mich. 18 Jac. Anon. Cro. J. 631. pl. f. 
Maſon v. Fox & al', Hill. 19 Jac ſeems to be S. C. and reſfolvy'd accordingly by ail the ſudges of 
B. R. and Barons of the Exchequer, except Tankeld Ch. B. who doubted. 


— 


8. In an Ejectione Firme of Land, if upon Not guilty pleaded a 
Verdict is found for the Jlatnttff, and Coits and Damages given per 
Curiam, and thereupon Judgment is given Quod querens recuperer the 
Damages and Coſts, and nor Quod recuperet Terminum as the Nie 15, 
this is the Fault of the Clerk, this being the uſual Judgment in this 
Action, tho it be but a Treſpaſs in its own Mature, and theretorc it 
ſhall be amended. Piti. 15 Car. B. N. between Be/ch 2nd Pate, per 
Curtam, amended upon a Motton atter a Mrit of Error brought 1! 
Camera Scaccarii. 
Hob. 124. 9. In an Action upon the Caſe againſt Baron and Feme for {z2i1dal 
pl. 159. ous Words ſpoke by the Feme, and Judgment given for the Pian 
* v.. tiff, and the Feme only in Miſericordia, where the Baron alſo ought 
elſon. Q 6 . : ok. it ſhall he 
Mich. 12 to be, and pet if it be right in the Prothonotary's Book, 1 
Jac. C- amended, Hobart's Reports 27. between Sarje and Nelſon. 


o. $69. pl. ig, 
1206. Skalfes v. Nelſon, S. C. accordingly. ——— Brownl. 16, S. C. accordingly Gold: Wk 


E . Cites Nelſon v. Skeits, S. C. accordingly.— 8. C. cited Raym. 39. Arg. —— 
8 142. cites S. C. 


ro. If 


— — 8 i R * —_— %c. n 
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10. If the Mayor, Commonalty, and Citizens of London bring am % C 574 
Ad ion of Vebt againſt B. and recover, and Judgment is given * pr 1; Heal 
the Mayor, Commonalty, and Citizens recover the Debt, and 208, Colts Mayor cc 
de Incremento ad Requiſitionem Majoris & Communitatis, and it is of Londuo 
not Civium, as it aught ts be; tor * Toffs de Incremento ought not S C. award- 
to be given wityout the Allent or Gequeit of the Plauntuff, vet it che gu accord- 
Pocket, WHICH 18 the Maxx ant to the Clertz for the 171 the JUDg: „. 16 8 
ment, be right, and the Word (Civiiim) therein, it ſhall be amended ; / Car. 2. & 
for it was the Default of the Clerk. Pill. 15 Car. B. N. between bereit 
the Mayor aud Commonalty of London and Heyling, Qtter a Writ of Error 2 
brought, and this aſſtgaed for Error. a met _- 
| | „ Verdict. 
« Confeſhon by Cognovit Actionem, or relicta Verificatione, ſhall be revers'd, for that the Increife 
« of Coſts, after a Verdict in an Actiop, br upon a Nonſuit in Replevin, are not cnter'd it the Re- 
« onelt of the Party for whom Jud» ment is given,” 

The Names of the Piuit if ard Defendant may be amended if the Docquet be right; but if the 
Docaver Roll and judgrent te both miſtaken, Quære wherher this will be amended ; tor the Docquet 
Roll is the Index to the Judgment, and made at the ſame Time, in order that Purchaſers may find out 
ſuch Judgments, and be ſafe ; therefore it the Docquet Roll be right, the Judgment will without 
Doubt be «mended, becaun'e there is a proper Indication to Purchaſers that there is ſuch a Judgment, 
and there is ſuffictent in the Record from whence to amend the Judgment, bur if the Docquet and 
Judgment both be wrong in the Names, the Purchafor may be deceived; and Quare, how far the 
Court will amend the Judgment, tho* there be ſufficient Inſtructions on the Record to amend it by; 
becauſe a Purchaſor may be defeated of his Title by this Amendment, tho* he has done every Thing 
the Lau requires to make himlelf ſecure in his Title. But ſince the Stat. 4 & 5W. 3. cap. 2. the Court 
will amerd the judgment, hut not the Docquet, if the Judgment be right and the Docquer wrong. 
Be fore the Statute the ſulgment bound the Lands, becauſe the Judgment was the Lien on the Lands, 
and the Docquer no more than an Index to find the Judgment readily, and the Stranger aggrieved by 
ſech miſdocqueting had only his Remedy againſt the Officer for not docqueting them truly, Bur ſince 
the Statute ſuch Judgment does not bind the Purchaſor, for a falſe Docquet is as none. G. Hiſt. of 
C. B. 140, 141. 


11. In an Action of Debt in the Common Pleas by Bill againft an At- Cro. C. 580. 
torney, (as it cunht to be) if Judgment be given upon Demurrer 581. bl 


- 


againſt the Plaintick, but it is enter'd Quod querens nil capiar per Breve, 3 8 
where it ought to be per Biliam, the action veing brought by Bill, 5. C. fy, 

this ſhall be amended, becaule this was the Fault of the Clerk, tn- it was held 
almuch as he encer'd it having the Record betore him. Mich. 16 Car. cx ag 1 
B. B. between Yurbidge and Raymond, àdjudged per Curiam, in a 27.0. 5 


U2rit ok Error upon ſuch a Judgment in Banco. Intratur Trin. Min ke ot 


15 Car. Rot. 1657. and the Judgment in Banco afürmed ac: he (erk 
cordingip. and amend- 


able ; bur 
the Court doubred thereof, becauſe it was in the Judgment which is by the Court, and not to be ac- 


counted the Entry of the Clerk only. Bur the Court would be advitcd. 


12. If the Detendant in an Action in B. R. appears and pleads, bur 
docs not pur in any Bail, the Detendanr, after a Verdict for the JIlattt- 
tiff, hall not have Advantage of his own Default to ſtay the {udg- 
ment, but he ſhall be compell'd to put in Bail, Trin. 30 El 
B. R. between the Lord Darcy and Tirret. Adjudged contra . 
11 Jac. B. N. Turtam. 

13. But in an Action of Treſpaſs in B. R. againſt two, if one puts in 
Pail, and the other not, hut both plead to Iflue, and a Verdict paſſes Fol. 20) 
ior the Defendants, and - after the Plaintiff ſhews this Matter to the MV 
Court chat no Bail was enter'd for one of the Defendants, the De- 
icndants ſhall not after be received to put in Bail, becauſe this was 
Their own Fault. Trin. 16 Jac. B. R. between Gabriel Dennys, 
Ilaintiff, Fu Smallridge and Bremblecombe, De fendants, adjudged 
in Arreſt ol Judgment per totam Curiam. 
14 Tt A. recovers againſt B. but there is not any Common Bail Roll Rep. 
led for B. and the Attorney of B. is dead, but ft appears to the 7 
cut that the Attorney had received his Fees for the Entry 1 i 


Bail was en- 
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11 accors- this appears by the A*torney's Book, tho the Attorney canng 
ingly 77 B Era mine, pet ryis halt ve enter d upon this Batter. aich on 
8. G. accord. JAC, B. N. between Denham and Cumber, adzudged, + 14 
dee 
2 enter d as of the ſame Time in which it ought to have been enter d. 


* RollRep. 15. Ik a 1 — Verdict be found, and a material Thing is not en. 


32. Pl. 27. ter'd in the Record, but this Thing is found in the N 

Wan Hands of the Counſel of both Par den for the Special Bernie * 
5. C. c- be amended by the Notes, tho the Record was made up, and the 
cordingly; Judgment given, without the finding of this Thing ; for the Jury 


0 Resten found, all that was in the Notes. Mich. 12 Jac. B. G. betwee; 


no Reaſon 


* Bowlde and Walter, adjudged. p. 4 Jac. B R. 
hat the En- | + 4 . between X 
8 1 by the Prowſe, adjudged, ö en Hull and 
Clerk ſhall 

prejudice the Party, and ſo it has been often ruled. 


Hob. 184, 16. A Record may be amended according to the Book of the Of 
p;,:-4. ice. Hobart's Reports 249. Chamberlayne's Caſe, per Curiam. 

ac. S. C. which was an Action on the Stature of Hue and Cry, and after Iſſue joined and ; 
* was of a Robbery done the zoth of Octtober, bar upon the Oath of rt Plaintiffs Aren 
that the Book of the Office was September, and ſhewing the Book, the Court ordered it to by 
amended. 

In B. R. they will amend both the Bill and the Roll of the Office Paper-Book, becauſe this is In- 
ſtructions tor making them both; bur rhey cannot amend from any other Paper-Book, becauſe ſach 
Book is not Inſtructions left in the Office to make up both the Roll and the Bill. But where there 
is no Office Book, as where the General Iflue is pleaded, it ſeems they ſhould amend either the 
Bill or the Roll, by the Declaration by which they gave the Defendant a Copy, becauſe ſuch 
Declaration is the only Inſtruction to the Clerk of the Othce to enter. G. Hiſt, of C B. 115. 


Lat. 165. 17. In an Ejectione Firme, if the Bill be not perfect, but Spaces 
* ny letr tor the Quantities of the Land and Meadow, and after the Paper- 
Name A © Book given to the Party is made perfect, and the Plea-Roll, and Niſi 
Gleſon v. Prius Roll, but che Bill upon the File is not yet made perfect, and af 
Weſt. ter a Verdict is given for the Plaintiff, this Imperlection oc the Bal 
ſhall be amended, becaule the Party is not deceived thereby, vecau? 
the Paper⸗ Bonk which he had was perfect, and this was the Neglect 
ot the Clerk nat to amend the Bill when the Party gave him Intor⸗ 
mation of the Quantity, Trin. 15 Fac. B. R. beween Leeſon and 

} eſte, ddjudged. | 
18. In Debt againſt an Executor, if the Defendant pleads Nothing 
in his Hands c. and the Plaintiff replies, Aſlets die impretationis 
billæ, ſcilicer, and leaves a Blank tor the Day, And after in che Paper- 
Book a Day is put in, and in the Niſi prius Roll, but no Day 1$ in the 
Bill upon che File, and after it is tound tor che Plaintitt, ſcilicet, that 
the Defendant had Aſſets ec. the lea Roll ſhall be amended ac 
cording tu the ]Paper-Book and the Niſi prius Roll; for neither the 
Party nor Jury are deceived thereby. Mich. 12 Jac. in Camera 
5.12 * Dame Platt and Goldſmith, udjudged,; Quod vide 

ich. 12 Jac. B. | 

In Trover "PAY If the Imparlance Roll in Bank differs from the Plea Roll in 
and Con- Matter of Subſtance, yet this ſhall not be amended by the Plea Roll, 
verſion, "© hut the Plea Roll may be amended by the Jmparlance Roll, becaul? 
Rell wantes the Imparlance Roll is the Ground of all. Mich. 13 Jac. between 


the Day and Barker and Parker, per Curiam. 

Tear ef the 

Poſſeſſion and Converſion, but upon a Motion after Verdict in Arreſt of Judgmett, the Iſſue Roll was a- 
mended. Hutr. 84. Hill. 12 Jac. Parker v. Parker ——Brownl. 9. S. C. ſays it was enter'd with Spaces 
for the Poſſeſlion and Converſion, but both thoſe Spaces in the Iſſue were filled up and held good— 
Hob. 76. pl. 69. S. C that the Imparlance Roll had Spaces, but the Iſſue Roll and all the Reſt were 
perfect in this Point; The Court were of Opinion that the Imparlance Roll could not be mm 


— 
— — — 
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by ths Iſſue Roll, b-cauſe it was the Origiral, and was to warrant the other, but becauſe upon Not 

18 80 Verdict was given for the Plainrift, the Court gave Judgment for him, the Declaration as it 
r in the Imparlabce Roll be ing good enough in Matter; for the Trover and Converſion was 
_ in the preterpert. ct Tenſe, and fo before the Action brought, and ſo the Default in the Declara- 
tion being only in the Form was holyen by the Statute of Jeofai s. S. C. cited Litt. Rep. 279. by 
Movic Prothonotary, who ſaid he feared that it would be amended, and therefore he moved for a Re- 
<ordatur, and Error brought thereupon Her, 143. §. C. cited by Moyle accordingly. 


Lat. 165, cites 8. C. aud ſays, , That though a Recordatur was enter'd, yet the Plaintiff had 
Judgment —Sce (B) pl. 12. 5. P. 


4. 
36 


20. In Trover and Converſion, if the pill upon the File be chat Sec (H) pl. 
he was pofleiſed of Goods at D. and loit them, and the Octendant 5: > C. and 


tne Note 


found them, and after converted them to his own Vſe, and o ee 
Place is put ol the Converſion, nor any Space letc tor the Place Ot Con- 
verſion; but after the Declaration is made perfect with the Place of 


Converſion, ſcilicet, O. where the Poſſeſſion and Trover was, and 
the Paper- BOOK given to the Defendant, and the S111 Prius Roll and all 


che Record was perfect, beſides the Bill upon the File which is not a» 
mended, and upon Not gullty pleaded, a Verdict is given tor the 
Plainritt, and thts being aſſign'y for Error in Camera Scaccaru, . 7s. 
was amended per Curtam. Trin. 7 Car, B. K. between Rovch and oy 
Browne, udjudged, becauſe neither Party nor Jury are Deceived 
thereby, and upon the ſhewing of this Amendment in Camera Scac- 
caru, the Court there attirm'd the Judgment without a new Writ of 


Dinunution. i : 
21. Tf it appears to the Court that in a Venire Facias the Mord 


Chimly ts raſed and made Himly, this ſhall be amended, Mich, 
10 Tac, B. R. adjudged, per Curtam, 


22, In an Ejectione Firme upon a Leaſe made the 10 — and Poph. 196. 
after a Ver ditt tor the Plaintiff, this is raſed and made 11 May, by N 
which it is erroneous, yet it it appears to the Court that it was ng. 
raled and made ſo without Jawtul Authority, tt ſhall be amended tho? ca after Er- 
the Ralure be Felony. Mich. 2 Car. B. B. between Fer and Tay- ror brought, 


lor, adjudged in a Writ of Error, this being alſo amended before bar »obing 


K. is ment ion- 
in Banco. ed there of 
the Felony. 
Lat. 162 8 C. accordingly. G. Hiſt. of C. B. 146. S. P. and ſeems to intend S, C. and 
ſays that if any Part of the Record be vitiated by Raſure they will reſtore it by Amendment, becauſe 
the Wickedneſs of any Perſon in corrupting the Records of the Court ought not to obſtruct the Ju- 
ſtice of the Court, or prejudice any of the Parties. 

Judement vas enter d againſt A. and M. his Wife, but the Word AL. was raſed, as appear d lainly 
upon View of the Record. M. was taken in Execution, and ſhe brought a Writ of Error in the Ex- 
chequer-Chamber, for that no Judgment was had againſt her. It was moved that this being an appa- 
rent Practice to avoid the Execution the Record might be amended, and a Special Entry made that it 
was raſed and amended, to which the whole Court agreed. 2 Roll Rep. 80. Paſch. 17 Jac. B. R. 
Whiting v. Abington. But it was touch'd by Haughron, that if the Record ſhould be amended and 
the Judgment made perfect, then the Delinquent could not be impeach'd of Felony for the Raſure ; 
for the Statute is, That if the Raſure was ſuch, that the N be defeated &c. But Mountague Ch. 
J. and Yelverton J. were of a contrary Opinion clearly, and that the * the Record is the Offence 
that makes the Felony, and not the annulling the Judgment thereby. 2 Roll Rep. 82. in the Caſe of 
Whiting v. Abington. 


23. In A/jiſe, if the Plaintiff be eſſoign d this Eſſoign ſhall be ener d 
in the Roll of the Aſiſes and not in the Eſſoign Roll, and if it be it is Miſ- 
priſion of the Officer, and ſhall be amended. Br. Amendment, pl. 91. cites 
30 H. 6. 1, 
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(G) Per 8 H. 6. In what Caſes it may be. 


Br. Amend- I. F Treſpaſs in London, the Declaration was enter'd in the Roll. 
sf. 184 and dies interloquendi given, and becauſe a Space was left 7 


| ic the Pariſh and Ward which were not put in the Roll, the Plainti 

and ſays. Sic 3 lalntiſt 
Vide, that would have ameuded it, but the Oetendant would not ſuffer it, and 
for Default ADJUDRED that it ſhould not be amended, but Judgment was given 


in eie r againit the laintiff. 20 H. 6. 18. 


ſhall abate and not the Count only. Br. Count, pl. 12. cites S. C, —Fitzh. Amendment, pl. 28. 
cites S8. C. 8 Rep. 161. a. cites S. C. 


2. Ik d thing which the Plaintiff ought to have enter'd himſelf, be- 

ing a Matter ot Subſtance, be totally omitted, this ſhall not be a. 

mended ; but orcherways it 1s it it be not totally omitted, but only 

in Part, and miſenter'd. 10 I. J. 23. b. per Curtain. 

Br. Amend- 3. Ik in an Aſſiſe the Tenant pleads in Bar, that A. a Stranger 

ment, P"..) WaS(eiſed, who enteoffed B. who died ſeiſed, whole Eſtate he hin. 

113. (112) ſelf hath, and the J?laintiff claiming in by a Deed of Feoffment ec, 

7. 26. La. pl, Upon whom ©. enter'd, upon whom the Plaintiff enter'd, where it 

8. ſhould be upon whom the Tenant enter'd ; ſo that there is only a . 

* This is at ſtake Of Plaintiff for Tenant in giving Colour this ſhall be amended 

11H, . 2. becauſe the Fault of the Clerk, 10 Y. 7. 23. in a Writ of Error, 
a. pl. 7. * 11 0. J. 2. 

* Bur ſee 1 7 a Detence ts omitted or an * Averment, ſcilicet, the which 

dr: Matter he is ready to aver, this ſhall not be amended, 10 h. 


cap. 8. which 7- 23- b. 

helps the 

Want thereof after Verdict. Br. Amendment, pl. 113. (112) cites 1 1H. 7. 23 
1 This is a Miſtake and ſhould be according to Roll. 


All. 69. 5. After Verdict in Aſſumpſit it was mov'd, that the Plaintifl had 
A Rage altered his Count in the Confideration of the Promiſe, and in the Promije it. 
wer d = ſelf aſter he had pleaded, ſo that thereby the ſame Iſſue which is tried 
is not that which was join'd ; for the Action was brought on a Special 
Promiſe, and not on a Promiſe.in Law, as the Alteration would make 
the Promiſe ro be, and therefore it is a material Alteration, And per 
Roll Ch. J. the thing alter'd is material, and ought not to be amended. 
Sty. 115). Trin 24 Car. Reader v. Palmer. 2 
6. If a Clerk miſenters a Thing uſual in Matter of Form, it is to be a. 
mended ; but the Error of the Fudge may not be amended ; held by Roll 
Ch. J. as a Rule. Hill. 1654. Sty. 412. in Caſe of Barker v. Elmer. 


— _ 


(H) At what Time it may be. 


* Cro J. 429. 1. IF a Writ of Error be brought in Camera Scaccarii upon a Judg 
ph 9 5M I ment in B. R. and this ow, and a Tranſcript of the Re 
Term and Cold certified (as the Ulk is, for the Record remains in B. B.) Mt 
Year, and after this the Judges of the King's Bench may amend the Record, 


tewsro be which is there, in a Batter amendable, for thereupon the Party may 


Error was 


K —. 


* 
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allege Diminution, and ſo make the Amendment appear in Camera Þrovght ro 
gojudged præter Houghton, who held ſtrongly e contra, Mich. 25 Wis of 
+2c. between the Leflee of Sr HQ Coap and another, adjudged per O. which 
totam Turtam: for when the Record is amended here, che Clerk ot the was again 
Court inay go into Camera Scaccarii and amend the Tranſcript actord- 7 C. NC 


img to the Record. Tr. 19 Jac. B. R. Sr George Trencher”s Caſe, oy tag 


adjudged. was accord- 
ingly, bur 


the Alias, the Pluries Capias, and the Exigent omitted Knight, and this was aſſign'd tor Error, and by 
the Opinion of the Court it may be amended by the Stat. of Leicelter, as well after the Record js re- 
moved for Error as before. Br. Amendment, pl. 31. cites 5 H. 6. 27. | 

A Special Jerdict was amended aſter Error brought and Record removed out of C. B. 2 Jo. 211. 22. 
Trin. 34 Car. 2. B. R. Nailer v. Clarke. 


2. If a Man recovers in Replevin in B. and after a Writ of Error SA 
is brought thereupon, and a Mittitur enter'd upon the Record, vet Fol. 209. 
they oY after receive a Warrant ot Attorney; and it ſhall be enter d. 8 
Trin. 9 Jac. B. R. between CY e and Peeter, dubitatur. pl. 235. S. C. 


—2 Brownl. 


289 $. C.——8$ Rep. 136. b. Sir Francis Barrington's Caſe 8. C— But I do not obſerve S. P. in either 
of thoſe Books. | 


3. In an Ejectione Firmæ upon a Leaſe made 1oth of May, after a Sce (F) pl. 


Verdict for the Plaintiff it is made the 11th of May by a Raſure, and = and 
the Notes 


thereupon a Writ of Error is brought, and aſſign'd for Error that e 
he hath declared upon a Leafe made the 11 May, which is plain Er- 
ror; yet if upon Examination it appears to the Court that it was 
made bad by a Raſure, it may be amended, and made the 10 May as 

it was before, tho this Error be aſſign'd. Mich. 2 Car. B. R. be- 
tween Fofer and Zaylor, adjudged and amended, this being allo before 
amended in Banco. 

4. In an Aflumplic for Mares fold, the Plaintiif declares that he See (5) p!. 
ſold tres Virgatas, Anglice Silk, and leaves out the Mord Serici, and 5 3 and 
aſter Verdict and ſudgment for the Plaintiff in B. R. a Mrit of Er- f + woe 
ror was brought in Camera Scaccaru, and this aſlign'd for Error, As to weng. 
and the Court inclined to reverſe the Judgment; but upon Examina- ing after {'/-.4 
tion of Yr. Pye and his Servant in B. B. it appears that che Pa- 2/24 rvere 
per Book was well, and rhe Word Serici inſerted therein betore Plea Aiatset in 
pleaded, and thereupon the Record was amended accordingly. And that. After 
after the Court of Tamera Scaccarit cauſed Yr. Wright, the Clerk: Record has 
of the Errors, to bring the Tranſcript of the Record in B. R. and deen #-/< 
there to amend it by the Record. Mich. 5 Car. between Jung and Khon ir 
Seipwith, adjudged. amended, 


| even juſt as 
it hy going to be tried; per Holt Ch. J. 1 Salk. 47. pl. 3. Hill. 8 & 9 W. 3. B. R. The King v. Har- 
ris & al'. 

Harvert for Harbert (being only vitium Scriptoris) was amended upon Motion, tho" [ſe was joined, 
and the Cauſe enter'd upon Record. Cumb. 4. Mich. 1 Jac. B. R. Anon. CER 


In a Trover and Converſion of Goods, if the Bill upon the File 4fter ths 
in B. B. be That the Plaintiff was poſleſs'd of Goods at D. and loft Record was N 
them there, and that the Deſendant found them there, and after gc. con-, — 
Wa 1 to yy own YE, and does not 1 Place peer ſigned, it was 
verſion in the Declaration there a Place of Converſion (ci wored 10 
licet Z. the ſame ]Place where the Poſſeſſion, Loſs, dun Finn e or 
were laid) is ſer forrh, ang Not Ouilty pleaded, and all che Record Zela, 
alter hath the ſaid Place of Converſion, and alſo the Paper-Book deli- which was 
er d ro the Party, and after a Verdi& tor the Plaintiff a Mrit of Er- rr page 

6 | 


- 
[7 
: 
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tam pradictus ror was brought in Camera Scaccarii, and this aſſign'd for Error 


Thomas | wm | : and 
vm 1. the Bill certity d wicgaut aay Place of Converſion, pet afl 
72 6 B. R. upon ſhewing thts to the Court, and that the 8 a 
» el, per Were not deceived, It Was AiNenden there, and upon thewing this 5 
e N Camera Scaccarii the judgment was attirm'd without any Amendme N 
— The ot the Tranſcript. FIN 
mas deſendit vim &c. ſo that Thomas was miſtaken for Samuel, which was alleged to be but the Default 


ot the Clerk, and it was ordered to be amended, Cro. J. 444. pl. 22. Mich, 1 
Welt, Sce (F) pl. 20. 8. C. J l 5 Jac. 1. Leeſer v. 


Gs 


6. In Aſiſe the Record cannot be amended by Juſtices ailign'd after 
the Adjournment in Bank. Br. Amendmenr, pl. 58. cites 17 Ai 2 
7. It was agreed that a 5% ſued in the Exchequer or before Fuſtices ma 
3 amended as well after Challenge of the Party as betore ; per Hank, 
-iſed with. And Perſey ſaid that it may well be, if it has Subſtance. Br. Amend- 
in the Writ ment, pl. 28. cites 2 H. 4. 17. 
cannot be 
amended after the Challenge of the Party. Thel. Dig. 223. lib 16. cap. 6. S. 5. cites Trin. 2 H. 5. 8 
But in Præcipe quod reddar, that is to ſay Mit of Entry againſt 4, and in the Clauſe (E ui, fecerit) 
were 3, and the fourth was left cut, and it was challenged ; [but] becauſe it was a {mall Default and 
the Demandant [had] pray'4 Leave to amend it before it was challenged, therefore it was air;: aded; uod 
nota ; for the Court ſaid that of Cuſtom ſuch Defaults have been amended before Challenge of the Part 
Br. Amendment, pl. 35. cites 8 H. 6. 37.— Thel. Dig 223. lib. 16. cap. 6. S. 5. citcs Hill. 8 H 4 
28. S. P. accordingly. 5 


It was faid 


8. It was faid that the Juſtices cannot amend their own Default in 
Judgment in another Term; but if it had been in Proceſs, they might 
have amended it. Br. Amendment, pl. 46. cites 9 E. 4. 3. 

9. In Scire Facias as Coufin and Heir they were at Iiſue, and no Cf 
nage was declared, and Exception taken in another Term, and the Coſte 
nage was declared in a Bill, but theClerk did not enter it, and becauſe it was 
in another Term it was not amended ; but the Nit was abated after Iſſue. 
Br. Amendment, pl. 107. cites 38 H. 6. 39. 

10. It che Party pleads Quod ia nullo eff Erratum, yet a Thing 
amendable tall be amenced after; per tot. Cur, Br. Amendment, pl. 
113. cites 11 H. J. 2. 

11. In Replevin the Plaintiff counted of a Taking in Twinocke, The 
Detendant avow'd the Taking in Turnocke, abique hoc that he took in 
Twinocke. The Plaintitt imparPd, and all this was enter'd in the Roll 
of Record, and afterwards one ot the Clerks amended the Declaration, 
and made it Turnocke, and becauſe the Plaintiff had not join d Iſſue, but 
imparl'd, the Amendment was allow'd ; but it the Plaintiff had reply'd, 
and an Iſſue join'd and enter'd, then if the Count had been amended at- 
ter Iſſue join d, the Court ſaid that they would have made it again as it 
was at firit. Dal. 83. pl. 31. 14 Eliz. Anon, 

12. In Waſte tor digging in Lands &c.' the Defendant pleaded that the 
Queen by her Letters Patents under the Great Seal, granted unto him thai 
be might dig for Mines of Coal &c. and pray'd that it might be enter d 


Verbatim, and a Grant under the Seal of the Exchequer was enter'd, 


whereupon the Plainritf demurr'd. * the Opinion of the Court, it could 
not be amended after Demurrer enter d. Gol dsb. 1. pl. 3. Paſch. 28 Eliz. 


Anon. | 
Want of 13. It was held that if a Writ of Error be brought, and deliver d to the 
Pledges , Chief Fuſtice of C. B. and allow'd by him under his Hand that afterwards 
turned by the 


Sheri the Record cannot be amended by Prothonotary, Attorney, or Clerk o 
permined the Court, though no Record be enter d upon the Roll, whereupon the Writ 


3 of Error is brought. 4 Le. 51. pl. 133. Trin. 32 Eliz. C. B. Curtis's 
Aer . 

Error brought. Caſe. | : 

3 Lev. 344. 345. ci es Trin. 5 W. & M. Nicholas v. Chapman.——3 Lev. 361. S. C. in C B. m_ 


————— pe 
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„ 


irply _—Ibid ſays a Rule was produced that it was ſo done in B. R. between Boynton and 
RI. 5 
Morgan. 


plea enter'd in B. R. the Defendant may either amend 
* * ro on in a new Plea, as he thall be adviſed, at any Time be- 
n Replication. his was ſaid to be the Courſe ot B. R. and made a 
mots of Court to be obſerved for the future. Bulſt. 186. Paſch. 10 


ge? No Amendment by /triking ont or a/tering any Thing, or any Part After De- 
of 1 Matter alleged, can be after Demurrer; per tot. Cur, Bulit. 204, Re the 


Record can- 
aſch. 10 Jac. in a Nota there. not be made 


up till De- 
0 nd ſo long as it is in Paper, the Parties may amend any Thing without Motion; and 
n 2 33 ſo as gr iron will not much deface the Record. 814 107. pl. 19. Hill. 
N 7 1.5 2. B R. in Caſe of the Queen Mother v. Somerſham ( Inhabirants.) 
ah; Rule to ſhew Cauſe why the Plaintiff ſnould not amend his Declaration on Payment of Coſts, 
d Liberty to plead de Novo, it was objected that the Defendant had demurr'd, and the Plaintiff join'd 
o Demurrer and the Roll actually made up; but the Court ſaid that this was only a looſe Roll of this 
— ard therefore would con ſider it as all in Payer, and accordingly made the Rule abſolute. 2 Bar- 
nard. in B. R. 65. Mich. 5 Geo. 2. Pool v Hamerton. 3 2 
The Plaintiff declares, and the Defendant pleads, and the Plaintiff replies, and the Defendant demurs, 
and the Plaintiff joins in Demurrer. The Queſtion was, whether the Plaintiff ſhould amend his Decla- 
ration; and the true Diſtinction upon the Debate ot the Judges at Serjeant's Inn ſeemed to be this, that 
where there is a Demurrer, if the Cauſe be ſtill in Paper, upon paying of Cofts, and | the Defen- 
dant Liberty to alter his Plea, the Plaintiff may be at Liberty to amend, becauſe the Pleading in Paper 
came in only inſtead of the antient Way of At ty + ore Tenus; and in the Pleading ore Tenus the Re- 
cord was only in Fieri, and therefore tho' a Man had joined in Demurrer, he might come before that 
was enter'd on Record, and pray to withdraw his Demurrer and amend; but after the Pleadings were 
enter'd on Record of the ſame Term, then it could not be amended or alter'd. This was upon the Con- 
fitution of Ed. 1. which forbids judges to alter or change any of the Records or Rolls of the Court; 
and therefore no Alteration can be made in a Record, unleſs it be in the ſame Term, whilſt the Record 


is ſuppoſed to be in Fieri ; but out of this Rule we muſt expect all Amendments made by virtue of the 


Statute of Jeofails; for thoſe enables the Courts to amend at any Time within the Purview of ſuch 


Statutes G. Hitt. of C. B. 92. 93. . : : : ; 
In Ouo Warranto to know by what Title they enjoy Balaſtage of Ships upon the River Thames, it 

was agreed per Cur. that after Plea pleaded the Defendant may amend, withour paying Coſts before De- 

murrer joived, becauſe the Trial is of the higheſt Nature, and as peremptory as in a Hrit of Right; bur 


they thoug it he could not amend after Demurrer joined. Sid. 54. pl. 21. Mich. 13 Car. 2. B. R. The 
Attorney General v. 'Trimty-Houſe. 


16. A Writ ot Error was brought, and Errors aſſign d, and a Sci. Fac, After In nul- 
iſſued, and before the Defendant in Error joined in Nullo eft Erratum, it — eſt mw 
wes moved to amend the judgment, the Entry being the Default of the , Rite F 
Clerk; but rhe Quettion was, whether the Time tor Amendment was not Court was 
paſs d after Errors aſſigned. Reſolved by three Juſtices (abſente Hutton) obtained to 
that the Time was not paſs'd, but that 7; long as a Diminution may be al. nend the 


leged, or Certiorari awarded, they may amend. Jo. g. pl. 8. Mich, 18 Error aſ- 


ſign'd, but 
Jac. C. B. Anon. it was dif. 


IB : Charged on 
a Motion for that Purpoſe ; for after ſuch Plea, it is never admitted to amend General Errors, 8 Mod. 


304 Mich, 11 Geo. 1, Barnſly v. Shrimpton. 


17. In Error of a Common Recovery the Record was certified and enter d 
in the Roll, and the Recovery was pleaded in Bar of the Writ; but the al- 
Hing ot the Seſſin aud Execution of the Recovery was omitted by Negli- 
gence ot the Clerk and Counſel, And two Terms after, which was the 
Ferm after Demurrer joined thereupon, the Defendant pray'd to amend 
it, and urg'd that without Content of the other Side the Court might 
amend it, becauſe it was the Default of the Clerk, who had his Patt 
Viz. the Recovery betore him, and he had omitted the Senſe of it; => 
Mountague Ch. F. accorded to it ; bur upon Information that the Courſe 
of the Court was otherwiſe, he changed his Opinion; and all the other 
Juſtices agreed, and ſo it was not amended, becauſe it was not the Negli- 


Lence of the Clerk only, but alſo of the Counſel, and perhaps this was the 
4M Cauſe 
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Cauſe of the BPemurter. And Haughton took a Diperence ” Sy 
Clerk does it as Officer of the Court, and where as Attorney of the Pa . 
as a I lea in Har; and ruled not to amend it. But they all (aiq * aud 
was a great Diſgiace ot Juitice that ſuch Cauſe thould be * mh 
without Trial ot the Right, but they could not aid it. Palm an 
Mich. 18 Jac. B. R. Holland v. Ley. . 
18. No Amendment ſhall be after Iſſue join d, unleſs 
Court, but otherwiſe while che Plea fg Rr! but n 1 
ſhall have a long Day to plead again, and good Coits ot common G * 
2 Roll Rep. 266. Mich. 20. Jac. B. R. Coniers v. Coniers. * 
Het. 142. 19. In Aſſault &c. the Plaintiff had a Verdict. No Day or Mar: 
OY in the Declaration enter d on the Imparlance Roll, when the Aſſault _ 
and Judg- committed, but a Blank left tor it; and the Plainritt's Attorney by Ni C 
ment for the got into the Treaſury, and fill'd up the Imparlance Roll with the he 
Plaintiff. — and Year, the Defendant's Attorney having beſpoke of the Prothon 
9 pt rh wh ry a Recordarur, which he was to have the next Day, and this Ms 
Savil, 8. C being diſcovered, it was mov'd, that the Roll might be made as before, 
bur S. P. and reſolv'd by all the juſtices, that it was amendable by the Clerk? 
does not ap- ſu as it be not on the Ground of the Action, unt. the Recordatur ated 


oh and after by the Court, tor it was only Matter of Form, and the Cour: 
Lit. Rep 5 ought to amend It it it had not been done otherwile. Lar. 164. Hill, : 


Car. $S C Car. 1. Sir Fran. Worlley's Caſe. 
adjudged for : | 
the Plaintiff Niſi &c. Raym. 53. in Caſe of Herbert v. Paget, cites it as reſolv'd in Ld. Savil' 
N S. C. 4 Car in C B. that a Record may be amended before a Recordatur enter'd upon the 
oll. 
If the Bill on the File be with Blanks, or the Imparlance Rell be with Blanks for Dates or Quantitie 
et it may he amended by the Paper by the Clerks themſelvcs, till a Recordatur be ordered of the 
erdict return'd on the Niſi Prius Roll, bur after ſuch Recordatur it can only be amended by = 
Court, for the Roll lies with the Prothonotary to be made up according to the Paper Book till the 
Recordatur of the Verdict be allowed; but if after the Recordatur be enter'd, it is ordered on the 
Roll in ſtatu quo, and then the Ceurt is ſuppoſed to take Conuſarce of it in what Manner it then was 
and if Clerks might afrerwaras alter the Koll after Entry of the Verdict, they might awend it 1 
the Verdict wich is in the Niſi Peu Roll, and which vas ſettled be the Judges of Niſi Prius 
and cannot be altered but by the Rule of Court. G. Hitt. of C. B. 115, 116. | 


A Return 20. A Writ of Reſtitution was granted, directed to the Lord Mayor 
1 and Court ot Aldermen, to reſtore E. to his Place of Common Council- 
pus and Cer. Iman ot the City ot London. After a Return made and filed, whether 
tierari for the upon Mot ion or by the Rules of the Court, it cannot be amended ; per 


22 of J. S. Roll Ch. J. Sty. 32. Trin. 23 Car. London (City) u. Eſt vick. 
Who was a 
impriſon'd for not pay ing a Fine ſer at the Quarter Seſſions, was filed, and it was afterwards prayed 
that it might be amended ; but per Cur. that cannot be after the Filing, and ſo the Party was diſcharg d. 
Vent. 3 36. Paſch. 31 Car, 2. B. R. Anon. 

The Return of a Commitment on a Habeas Corpus cannot be amended after it is filed. Gibb. 266. 
Paſch. 4 Geo 2. B. R. the King v. Catterall. 


21. Commiſſioners of Sewers made certain Orders againſt A. which 

were remov'd by Certiorari into B. R. and upon Motion to amend the 

Return, the Court ſaid it could not be, becauſe the Return was made 

the Term before. Sty. 85. Hill. 23 Car. the King v. Aplley. 

22. After Verdict for the Plaintiff in Debr 2 Bond, Judgment was 

enter d Quod recuperet the Sum pro Miſis & Cuſtagiis, where it ſhould 

be pro Debito prædicto; but this was ordered to be amended as the De- 

fault of the Clerk, tho' in another Term, the Court having Power over 

their own Entries and Judgments, Vent. 132. Trin. 23 Car. 2. 

Anon. 2 n 

Ld. Raym. 23. The Court has Power to amend any Fault in a Record during 

3 that Term in which it was entred, tho it be enter d on the Roll; per 
sh 9 W. Cur. 5 Mod. 148. Hill. 5 W. 3. B. R. 


ur. ; 
The Court, during the fame Term, may amend any Part of the Roll, becauſe it 


S. P. per 


* and 
is in her}, ant 
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ſuch Amendments may be made at mmon Liw, wiihout the Aid of any of the Statutes. G. Hiſt 


of C. 8. 114. 


24. It was moved to amend an Officer's Name in a Fuſtification, and 
to ſtrike out ( John) and make it ( Anthony, but becauſe it was upon De- 
murrer, and Part ot the Fact, viz. who it was that took the Cattle, the 
Court held that it was Matter of Subſtance, and theretore not amend- 
able. Ld. Raym. Rep. 3 10. Hill. 9 W. 3. in Caſe of Britton v. Cole. 

25. If the Defendant ſhould join Iſſue, the Plaintiff may amend. 
After Error brougit aſter Verdict he ſhall amend, or atter a Plea in A- 
batement, becauſe that is not final; per Holt Ch. J. but not after De- 
murrer. Ld. Raym. Rep. 669. Paſch. 13 W. 3. Fox v. Wilbraham. 

26. In a Scire Facias againſt Bail, the Defendants pleaded Payment 
by the Principal &c. the Plaintitt replied, Non ſol vit &c. & hoc petit 
quod Inquiratur per Patriam & preditti Deſendentes ſimiliter. The De- 
tendant demurr'd, and the Paper- Book was made up without ſtrikin 
out the Words (prædicti Detendente> ſimiliter.) The Court held that 
ir was a Thing ot Courle for the Party that takes the Iſſue to join the 
Iſſue for the others, on a Suppolition that they will join in the Iſſue to 
maintain what they have alleged, and therefore it they will not join 
in Iſlue but demur, they ought to ſtrike it out, and the leaving it in is 
a Trick, and therefore the Court gave Leave to ſtrike it out, tho' it 
was in another Term, and after the Cauſe came on in the Paper. 2 Ld. 
Raym. Rep. 1337. Paſch. 4 Anne, Stevens v. the Manucaptors of 
Hudſon. 

27. A Kire Facias recited, that whereas R. had recovered againſt F. 
whereas the Judgment was that F had recovered again R. It was 
mov'd after Error brought to amend this, it being only vitium Clerici 
in not purſuing his Inſtructions. Holt Ch. J. ſaid, it it was amendable 
betore a Writ of Error brought, it is ſo after; and the Court held ir 
amendable. 11 Mod. 139. Mich. 6 Ann. B. R. Tulley v. the Bail of 
Vavaſor. 

28. In Debt on a Bail Bond, the Defendant pleaded Comperuit ad 
Diem; It was mov'd to amend the Iſſue, in which the Condition of the 
Bail Bond is miſrecited, and to make it agreeable ro the Bond, on Pay- 
ment of Colts ; which was granted accordingly. Rep. of Pract. in C 
B. 26. Mich. 11 Geo. 1. Walpole v. Robinſon. 

29. In Indeb. Atl. the Plaintiff counted as Executor, and laid the Pro- 
miſe as made to the Teftator. The Defendant pleaded the Statute of Limi- 
tations. The Plaintiff moved to amend by laying the Promiſe as made to 
the Plaintiff ; fed adjornatur. It was objected, that this would alter 
the Nature of the Action, and that Iſſue was joined, and Notice of 
Trial given, and ſo the Application is too late. But afterwards the 
whole Court granted the Amendment; tor tho? it varies the Defence, 
yet it does not vary the Nature ot the Action; for it only makes the 
Declaration agree with the Plaintiff's Evidence. Gibb. 193. Hill. 4 
Geo. 2. B. R. the Dutcheſs of Marlborough v. Wigmore. | 

30. A Motion was made to amend the Entry upon Record according to 
the Writs of Scire Facias and Certiorari, and the Returns thereof after Iſ- 
ſue Joined upon Nul tiel Record, 'The Court held, that Amendments 
ought to be made by Common Law without an Act of Parliament where 
there is any thing to amend by, and therefore ordered the Entry upon Re- 
cord to be amended and made agreeable to the Writs of Scire Facias 
and Certiorari, and the Returns thereof upon Payment of Coſts, the 
Entry being made imperfectly by Miſpriſion of the Clerk, Barnes's Notes 
ot C. B. 3. Mich. 6 Geo, 2. Hampſon v. Chamberlain. 


31. 


* 
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In 4uowry 31. Declaration was moved to be amended on Vin bn 
jr mnt _—_ upon ſhewing Cauſe it appear'd that Detendant had rg] 


miſcomputed, given a Rule to join in Demurrer, and therefore Plaintitt cannot a 

but Leave on giving an Imparlance, but on Payment of Cats be may Fanny 

* Notes ot C. B. 8. Mich. Geo. 2. Taylor v. Bramble. . 

amend on 

Payment of Coſts, tho Demurrer was join'd, and the Cauſe in the Paper for Ar : 

of C "FA ill. 11 Geo. 2. Berry». Bant. « BUMENT. Barhes's Notes 
After Argument upon Demurrer Plaintiff moved to -amend the Declaration, which was 

the Merits of the Cauſe not coming in Dueftion upon the Argument, but only the Form of A, 

Barnes 's Notes af C. B 14. Paſch. 11 Geo. 2. Former v. Burton leading. 
But where after Argument upon Demurrer, and a Rule for a farther Argument, Def, 

amend his Avocury by 3 neceſſary Requiſites to Nat ik Diſtreſ,, the 8 to 

nied, the former Argument having been upon the Merits, and there not being ſufficient Matter ſet one in de- 

Avowry to amend by. Barnes 's Notes of C. B. 14 Trin. 11 & 12 Geo, 2. Woodman v. Inwen. 15 


So ina Pro- 32. In Replevin the Defendant avow'd for Rent Arrear, and fer forth 
ee a Demiſe of the Locus in quo at 7 I. per Ann. payable Quarterly, 
was made that 11 J. 48. Was in Arrear for a Year and three Quarter's Rent and 
after the therefore the Diſtreſs was made. The Plaintiff demurr'd general] 


Cauſe in the becauſe no ſuch Sum as 111. 4 8. could be in Arrear, the Cauſe was put 


Paper had in the Paper and ſpoke to, and this Miſtake of 111. 4s. inſtead 
om tas l 8. inſiſted on, it went off, and now the N = 


Ibid.ina for Leave to amend, and notwithſtanding it had been once ſpoken to, 
Note there, the Court made a Rule tor the Amendment, on Saying of Colts Rep, 
ant. 


8 0 1 of Prat. in C. B. 148. Hill. 11 Geo. 2. Horry v. 


B. R. Middleton v. Crofts. 


(I) By whom it may be done. 


Thoſe BG Variance between the Record of Niſi Prius and the Original 


r Record may be amended as well in B. R. as in Banco, being 
able before by Wit of Error removed out of the Common Pleas, 20 0. 6. 15. 


a Writ of ; | 
Error are amendable after a Writ of Error, and if the Inferior Court does not amend them the Superior 


Court may. 8 Rep. 162. a. 


Cro. J. 3952. 2. Tf a Judgement be miſenter'd in Banco through the Default of 
plz. hea. the Ciert ee be amended in B. R, where the Record comes by 


gen v 592% Mit of Error, as well as it could before in Banco. Þ, 13 Jac 
was order'd B. R. between Wheden and Sugg, adjudged. 
in B. R. to 
be amended there and Judgment afi rm'd Roll Rep. 309 pl 19. S. C. and S. P. agreed per Cur. 
——Jenk. 338. pl 84. 8. C.——S. C. cited Arg. 2 Ld. Raym. Rep. 1059. 11 
Error of a Judgment in Eje&ment, and in the Record a Space was left for the Cofls wo yet A 
was moved to amend it, for that the Plaintiff had the Liberty to get the Coſts taxed and — — *. 
Record perfect, it not being yet certified. Per Hale Ch. Baron, if it had been certified it mig - _ = 
amended by Rule of Court, and if it ſhould afterwards be removed, the Court N mull — — 
for the conſtant Practice is, that if a Record is moved out of C. B. into B. R. by Error, ——— 
wards amended by Rule of that Court, it mult likewiſe be amended in B. R. becau — it is ay 5 
mation of the Judgment, and therefore favour'd in Law, Hardr. 505. Paſch. 21 Car. 2. in Scaccarù, 


Friend v. Duke of Richmond. 


A Miſentry g. Ik a thing be miſcater'd in an inſerior Court, nick ano 
amended 
there, 


of a Judg- te if a Writ of Error be brought 
WY fer = A toy” we Bed into B.R. or B. this ſhall not be 


— 
— 
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here. becaule it is not uſual to amend Records in inferiour Coirts. vich Cour: 
Mich. 9 Eck. B. R. between 7ay/or and Morris, ſuld per Eider ws Reta — 


| tot. Cur. 
be the conſtant Practice of the Court. N 

* | able by Stat. 
$ H. 6. which gives Authority to amend Records removed out of C. B. by Error for Faults which are 
Per Vitium Scriptoris &c. aud this Statute extends as well in Equity to the Records of other Courts 
which are not removed by Error, whereupon it was awarded to be amended, and the Judgment af- 
firm d. Cro. E. 435 pl. 47. Mich. 37 & 3g Eliz. B. R Vita v. Vita. 

A Plaint was levied in London by the Name of Adderby, and the Bail 7 in by the Name of Adderby, 
but the Declaration cas by the Name of Adderly, and all the Recovery [Record] purſurd the Declaration. 
After Verdict for the Plaintiff Judgment was given Quod Quærens nil capiat per Billam ; but it was 
wreed that this was amendable in the proper Court where the Bail and Declaration was enter'd, but not 

-adable ror to be regarded in B. R Mo 407. pl. 548. Trin. 37 Eliz. Adderby v. Boothby. — Cro. 

- 45%. (bis) pl. 5. Paſch, 38 Eliz. B. R. Framſon v. Delamere 8. C. the Court chought it only the De- 
tault of the Clerk which perhaps might be amended here, if the Record were in B K. becauſe it is but 
the V .riance of one Letter from rhe Plaint which is in Nature of an Original ; But cannot now, the Re- 
cord not being there, and ſo they not law ful Judges thereof, Mar. 78 pl 124. Mich. 15 Car. 
che Court would not give way for Amendments in Inferior Courts. 

Error was brought in B. R. of a Judgment in an Inferior Court, and the Record removed contain'd a 
a Surniſe, which never was made in the Interior Court, but was contrived a/ter the Writ of Error 
brought. And this appearing on Examination, the Court of B, R. order'd the Town Clerk to obliterate 
ſuch Surmi'e out of the Record, and afterwards reverſed the Judgment, 2 jo. 103. Paſch. 30 Car. 2. 


B R. Harvey v. Holland. | 


4 Is in Action upon the Caſe in an inferior Court after Verdict AN 
and Judgment for the ]laintift, a Mrit Error is brought in B. R. Fel 200. 
where the Record is certified that the Defendant pleaded Non Aſſump- & m of” 
jr, & de hoc ponit ſe ſuper Patriain, & querens, * ſcilicer fox ſimi- C 8. 142. 
liter without any Dach through it ; {o that this is to be taken for ſays that the 
ſcilicet rather than tor ſimiliter, and ſo no Jfſue ; and tho” this ought . 
to be amended if it had been a Writ of Error upon a Judgment in hence che 
Banco, 177 this ſhall not be amended, it being certified out of an Record is 
inferior Court. Mich. 9 Car. B. R. between Vo and Taylor, d- return'd, 
judged, and the Judgment given in Graveſend Court reverſed er = 
according!y, - Jutratur Trin. 9 Car, Rot, 803 1 ey other 


(| Court of Re- 
cord, may amend after Judgment, as well after as before a Writ of Error brought ; and the Rule of 
ſuch Amendment is to be certified by the Clerk of ſuch Inferior Court to the Superior; tor tho" the 
Record is removed by VVrir of Error and a Mitritur Recordum is enter'd on the Roll; yet the Writ of 
Error is to ſend the Record in the State, and Condition in which it ought to be by the Law, and that 
is corrected, as it ought, from all Miſpriſions of the Clerks ; for by the Laws they are to correct the 
Miſpriſions of the Clerks betore or after Judgment ; and ſuch cor rected Records they are obliged to 
ſend, that the Miſprifions of the Clerks may rot be taken for their Errors; and if they do thus correct 
the Miſpriſon of their Clerks after the Writ of Error has been brought upon the Record, it is proper 
to ſend up their Clerks, who are the Ofhcers of the Court, and have the Cuſtody of the Records, or 
they may allege Diminution, and ſend up the Record amended, as ir ought to be, or it may be amend- 
ed in the Superior Court, if the other re fuſeth; becauſe ſuch Miſpriſions are not to alter the Judg- 
ment; and therefore the Court that ſuperintends the Inferior Court, ought to correct the Miſpriſions 
of the Clerks of the Court in the Record ſent to them. 

* This is here as ir is in Roll, but it ſeems that it ſhould be in the Abbreviation that is to ſay 
(Scr') otherwiſe it cannot be any ways taken for (Similiter.) | 


5. The Juſtices of C. B. after Writ of Error comes miay amend the Br. Error, 
Roll where Judgment was given the ſame Term, and it is enter'd con- n 
trary to the Truth ; for the Roll is not the Record in the ſame Term. 
Br. Amendment, pl. 32. cites 7 H. 6. 28. 

6.. Note that every Bill in the Chancery and elſewhere 4 pa. between 
Party and Party, by Courſe of the Common Law there ſued, ought to have 
ihe County or Cny where the Cauſe ariſes in the Teſte or Margin of the Bill; 
and becauſe Bill was put in which wanted it, therefore it was amended 
after Verdict, and in another Court, viz. in B. R. quod nota. Br. Bille, 
pl. 35. cites 2 R. 3. 12. 


4 N | And 


——S@c{Þ |< __ cc. 


— 


—_ Amendment and Jesfails | — 


— — — 


7. It the Sheriff or Clerk makes Miſpriſion in the Return 

the like, the Court may make 7th1s Clerk or another Clerk to a X 
And if the Sheriff be after removed, or dead, yet they may wy = 8 

New Sheriff or his Clerk, or the O Sheriff, if he be alive, to * 0 

by the Statute; quod nota, Br. Amendment, pl. 9. cites 33 Ti a 

per Priſot and Cur. Lad. 

8. A Writ of Alfſe was amended in the Exchequer-Chamber be 
Portman and W hiddon Juitices ot Athie tor Salop. Br. Amendmen Or 
72. cites 5 E. 6. 73 c, pl. 
9. Error was brought in the Exchequer-Chamber to reverſe a Jud 

and a Certiotati to remove the Record; the Error alhgn'd was N ; 
Declaration 0/1 ihe File aud the Roll varied as to the Number of Chſes; ya 

Court ditler as to its being amendable or not, but the Rule vi G0 
was, that 11 it be amendable, the Judges in the Exchequer are to 45 

rect the Amendment of it. 2 Bulſt. 149. Mich. 11 Jac, Tow v. Cha 4 

berlain. 8 

Palm. 198. 10. A Writ of Error was brought to reverſe a judgment given! 
* 5 C. B. and after a Certiorari and Errors aſſign a, they in C. B. amended the 
Abs 2 Record. And by the whole Court (Crooke only abſent) they cannot do 
tobe 8. C. it; for atter a Tranſmittitur, they have not the Records betore them 
not ĩitb- And Barckley ſaid, that the Difference ſtands betwixt C. B. and B. R. an 
ſtanding the hetwixt B. R. and the Exche wer. For the Record remains always in this 


Difference Court notwithſtanding a Writ of Error brought in the Exchequer. 


Eatry, Or 


2 13 * Chamber; and therefore we may amend after. Wherefore the Cour: 


theſe Points ſaid that if the thing were amendable, they would amend. But the 


debated. = ; 
1 ]. Court of C. B. cannot. Mar. 72. pl. 109. Mich. 15 Car. Anon, 


631. pl. 5. Hill. 19 Jac. B. R. Maſon v. Fox, Stephenſon and Thorpe, ſeems to be S. C. but the Point 
as to the Time of the Amendment does not appear there. 


2 Mod. 307. 11. A Plea was Puis darrein Continuance pleaded at the Afiſes, to 
_— % Which the Plaintiff demurr'd, and the Plea being certified on the Back 
5 * of the Poſtea, the Plaintiff gave a Rule to join in Demurrer, which De- 
8. P. does fendant refuſing, he enter'd Judgment. e Court held that the Plea 
not appear. could not be amended here; but might, during the Aſſiſes, be amended 
before the Judge of Niſi Prius. Freem. Rep. 252. pl. 267. Paſch. 1678. 
Abbot v. Rugeſley. | 
12. What is not amendable by the Clerk without Order of the Court, 
if done 8 and if according to Law, the Court cannot alter, but may 
uniſh him. Skin. 46. pl. 18. Paſch. 34 Car. 2. in Caſe of Birch and 
ingen. 
I . Miſnoſmer was in a Writ, and in all the after Proceedings, as 
(Weſtly) for (Weſtby.) On Motion the Cur/itor was order'd to attend, 
who ſatisfied the Court the Inſtructions were right, and fo they order d 
the Original to be amended in Court, and this without any Application 
to Chancery, or Order from thence, and they amended all the Proceed- 
Inge after. 2 Vent. 152. Hill. 1 & 2 W. & M. in C. B. Weltby's 
e. 


(K) How 
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. 


How, and what is to be done in Order thereto. 


(K) 


I. Here Variance is, the Clerk who writ it, or the Sheriff who re- See (B) 3. 4 
turn d it ſhall be examined, and upon this found it ſhall be a- 5. 6. 
mended. Br Amendment, pl. 67. cites 2 E. 4. 7. 
2. Miſpriſion of the Clerk ſhall be amended, as in Debt upon an Obli- 
gation, it the Clerk of the Chancery has the Obligation, or a Copy of it, and 
varies from ir, there upon Examination of the Clerk ir ſal be amend- 
ed, Er. Amendineat, pl. 78. cices 22 E 4. 20. 


(L) Amendment by Statutes of E. 3. H. 5. and H. 6. 


1. 14 E. 3. cap 6. EnatFs that by the Miſpriſion of a Clerk in any In Detinue of 
Place whereſcever it be, no Proceſs ſhall be annulled or diſcontinued by Miſtake, 3 Writings, 
in writing one Syllable.or one Letter too much or too little, bt as ſoon W. 7.086 
as the Thing is perceived by * Challenge of the Party, or in other Manner, i 25 


it ted 
ſhall be haſtily amended in due Form, without giving Advantage to the Par- in the Conti 


ty that challenges the ſame becauſe of ſuch Miſpriſtion. nuance, It 

was held that 
all the Proceſs was diſcontinued notwithſtanding thisStatute, which enacts the Proceſs ſhall be amended. 
$ Rep. 157. a. cites 15 E. 3, Amendment 38. | : 

In Præcipe quod reddat by John Martel of Sleford, they were at Iſſue, and in the Venire Facias S!eford 
was omitted, and the Jury pals'd for the Demandant, and this Matter was alleged in Arreſt of Judg- 
ment, and it was amended by the Statute of 14 Ez. Zr. Amendment, pl. 59. cites 39 E. 3. 21. 

Ceſinage of the Manor of Tybynry-brooke, and the Mrit <vas of the Manor of Tybynry and (brooke) was 
left out, and the Opinion was, thut it may be well amended, and yet the Statute ſays, where Syllable 
or Letter is too much or too little in a Word, but if part of the Word be wanting, the Word is 
wanting. Br. Amendments, pl. 18. cies 40 E. 3. 34. | 

Miſpriſion of the Clerk, where he made J/rit of Execution of 100 Pounds, where the Roll was but 105 
Marks; and per Thorpe, the Plaintiff ſhall not have ir, * [bur] till 100 Marks are levy'd. Br. Amend - 
ment, pl. 25. * Br. Elegir, pl. 2: cites 44 E. 3 10. S. C. and with the Word (but.) 3 

Treſpaſs by Executor, and Damages tax d by Inqueſt to 1001. and the Proceſs was continued between 
ſuch a one and another Executor, and the Roll was 100s where it ſhould be 100 J. and it was chal- 
lenged for Diſcontinuance, & non allocatur; but the Proceſs was amended, and Judgment for the 
Plaintiff. Quod nota. Br. Amendment, pl. 24. cites 45 E. 3. 19. Fitzh. Amendment, pl. 52. 
cites 8. C. 8 C. cited 8 Rep. 157. a. 

By this Statute the Juſtices had Liberty on Challenge of the Party to amend the Proceſs where 
the Clerk had miſtaken one Syllable or Letter, and the Judges afterwards conftrued the Statute fo 
2 that they extended it to a N ord, but they were not ſo well agreed, whether they could 
make theſe Amendments as well aſter as before Judgment; for they thought the Authority touching 
that Place was determined by the judgment; and therefore to put an End to the Diverſity of Opinions 

9 H. 5. cap. 4. it is declared, thut the Judger ſhall have the ſame Power, as well after as before 
t, as long as the Record in Proceſs is before them; and this Statute is confirmed by 4 H. 
- = 3. with an Exception, that it ſhall not extend to Proceſs on Outlawry, G. Hiſt. of C. 

* Ld. Raym. Rep. 669. Paſch. 13 W. 3. it was ſaid Arg. that thoſe Words (Challenge of the Party) 
muſt be — bf a — : but Hol Ch. J ä Challenge of the Party is for Ae 
Judgmem.— 1 Salk. 50. pl. 11. 8. P. in S. C. by Holt Ch. J. accordingly. 


2. By p H. 5. cap. 4. The Juſtices before whom ſuch Plea or Record X 
15 made, or ſhall be depending, as well by Adjournment as 4 way of Er- b. gs 
ror, or otherwiſe, ſhall Foe Power to amend ſuch Record Proceſs, 4s before Fudg - 
well after Fudgment as before. f 1 ment, which 
. 5 „ n $02. een re _ cannot be a- 
mended after; for then the Party ſball loſe the Advantage, and ſo it ſeems here, that where ri of Error 


bal Elke to the Party, it ſhall not be taken from him. Br. Amendments, pl. 47. cites 9 E. 4. 14. 
eton. 
they 


1 


8 _ * * I 
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They may amend Miſpriſion as well after udg ment as hefore upon Examination ; | 
Amendments, pl. 47. cit-s 9 E. 4. 14 7 255 of the Sheriff dec By 


Record may be amended after Verdict, and after Judement. Br. Amendments, pl. 6- 


7 Che f Hebt, be G be M bn 
Bill in Chancery o t, leaving out the County in t argin was amended after Verdi ; 
other Court. Br. Bille, pl. 35. cites 2 R. 3. 12. Verdict, and in an... 


Error was 3. 4H 6. cap. 3. Enacts, that the ſaid Statute of 1 


E. 3. c 
brought to alſo the Statute of 9 H. 5. cap. 4. jhall hold Strength, t $229 MG and 


orce, and bþ 
16-4 og every Record and Proceſs o; ihe ſame, as well alter Judgment . 4 
W ie of A Verdict paſſed as upon a Matter in Law pleaded pon 


„ Pr ovided not to extend 


Debt, which fo Records and Froceſſes in Wales, nor whereby any Ferjon ſpall be 9 
was againſt jau A. th 
J. B. of C. 


Knie bi, and the Capias «ras accordinoly, but the Alias, the Pluries 74 and the ; 

(Knight) and NV. aſhencd for 22 ard by the Opinion of the Court it =. — 
* Stat. of Leiceſter, as well after the Record is remov'd for Error as before. Br. Amerdments ! ”s 
cites 7 H. 6. 27. Br. Variance, pl. 60. cites S. C. * The Year Book ſays this bay » 
made 3 H. 6. but it ſeems ro be 4 H. 6. 3 by the Words cited. *. was 


In this Stat. 4. 8 Hen. 6.cap. 12. F. 1. For Error in any Record, Proceſs, or War. 


W. lee that rant of Attorney, Original Writ or Fudicial, Panel, or Return, in an 
rit origi- - . 1 " | 5 ly 
nal is ſpeci- Places rated or interlined, or Diminution found in any _ Record Cc. 
ally exprefs= which Raſings Sc. at the Diſcretion of the Fudges of the Courts, in which 
ed, but the the ſaid Records and Proceſs, by Writ of Error or otherwiſe, be certified, 


Y ; NR” do appear ſuſpected, no Fudgment nor Record ſball be reverſed or annulled 


Power by this Stat. to amend Hrits than they had before, but after that Judgment has f 
&c. Thel Dig. 224 lib. 16. cap. 6. ö. 7. Judgme been given 
Thoꝰ the Statutes (mentioned before) gave the Judges a greater Power than they had before, yet it 
was found that they were tog much cramp'd, having Authority to amend nothlng but Proceſi, and 
they did not conſtrue this Word in a large Signification, to comprehend all Proceedings in Real 
and Perſonal Actions, and in Ctiminal and Common Pleas, but confined it to the Meſne Proceſs and Jury 
Proceſs ; wherefore to enlirge the Authority of the Judges, this Stat. 8 H. 6. cap. 12. gives them 
Power by them and their Clerks to mend what they ſhall think in their Diſcretion to be the Mil. 
riſion of their Clerks in any Record, Procels, and Plea, Warrant of Attorney, Writ, Panel, or 
eturn. G. Biſt. of C. B. 89. : 
There are only t wo Statutes of Amendments, viz. the 14 E. 3. and 8 H. 6. the reſt are reckon'd to 
be Statutes of Jeofails, aud not of Amendments, per Powell J. 1 Salk. 51. pl. 14. Mich. 3. Ano, B. K. 
in Caſe of the Queen v. Tutchin. And Ibid. he held that the 8 H. 6. was only to inlarge the 
Subject Matter of 14 E. 3. and that 14 E. z. extends only to Proceſs out of the Roll, viz. Writs that 
iſſue out of the Record, and not to Proceedings in the Roll irſelf; but that the 14 E z. extend 
not to the King, becauſe of theſe Words (Challenge of the Party.) And the Stat. 8 H. 6. 4 al ways 
been conſtrued in Imitation of the Act uf E. 3. and the Exception in the Stat. of H.6. was * 
Ex abundanti Cauteta ; and ail Judges and Sages of the Law in all Ages have taken it not to extend 
to the Crown, And the Caſes on the other Side are not to be relied upon. 


S2. The Fudges of the Courts, in which any Record Ec. ſhall be, 
ſhall have Power to examine ſuch Record Sc. and to amend in Affirmance 
ot Judgments, a/l that in their Diſcretion ſeemeth to be Miſpriſion ot the 
Clerk, except Appeals, Indiffments of Treaſon and Felonies, and Outlaw- 
ries of the ſame, and the Subſtance ot proper Names, Surnames, and Ad- 
dicions, left out in original Writs, and Writs of Exigent, according to the 
Statute 1 Hen 5. cap. 5. and in other Writs containing Proclamation; 
and if any Record &c. be certified defective, otherwiſe than according 10 
the Writing which thereof remaineth in the Places from whence they be cu. 
tified, the Parties, in Afirmance of the Fudgments, ſhall have Advantage i 
allege Variance betwixt the ſame Writing and the ſaid Certificate 3 aud, 
that being found and certified, that ſame Variance ſpall be by the Fudges 
amended according to the firſt Writing. 


S. 3. If any ſuch Record Ec. ſball be exemplified in Chancery, and 
ſuch Exemplification there jnrolled, without any raſing, then for any E110 
aſſigned in the ſaid Record Ec. contrary to the ſaid Exemplification and Ii. 


rollment, there ſhall be no Fndgment reverſed. 5. 8 Hem. 


1 
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6. cap. 15. The Fuſtices before whom any Miſpriſjon or De- Quere it 
94 fall be found la fy Records and — hanging before them, as this Stat. be 


well by way of Error as otherwiſe, or in the Returns of the ſame made by — in 


x | ners, Bailiffs, or any other, by Miſpriſion f the Clerks, or of not. See 
2 2, fs Be ſhall have Power to amend ſuch Defaults and Miſpriſions the Stat of 


by their Diſcretion, and by Examination thereof by the Fuſtices; this the Ordinan- 


—— 
— 


— 


, | for Wal 
Flaute not to extend to Wales, nor to Proceſſes and Records of Outlawries ade An 
of Felonies and Treaſons. ry ch 


6. it ſeems 
that it is of Force notwithſtanding this Proviſo. Thel. Dig. 224. ib. 16. cap. 6. S. 9. 


For further Explanation of theſe Statutes, fee the proper Diviſions un- 
| der this Head. 


(M) Statute of 32 H. 8. cap. 30. 


6. 32 H. 8. cap. 30. Enatts, that if any Iſſue be tried by the Oath As the Sta- 


441 tutes before 
08 18 een only extend- 


ed to what the Juſtices ſhould interpret the Miſprifion of their Clerks, and other Officers, it was found 
by Experience, that many juſt Cauſes were overthrown for want of Form and other Failings, not 
aided by thoſe Statutes, tho* they were good in Subſtance ; wherefore for the further Relief of Suitors 
this Stature was made. G. Hift, of C. B. 89. ; 

A Judgment by Nihil dicit is not within the Intent of the Statute of Jeofails, which ſpeaks of Ver- 
dicts; for this ſhall not be ſaid a Verdict; for a Verdict is that which is put in Iſſue by the joining 
of the Parties; agreed per Cur. Goldsb. 49 pl. 9 Paſch. 29 Eliz. Anon. 4A 

A Judgment given upon a Retraxit is not aided by the Stat. of ſeofails as it would be if given on 
the Verdict. Cro. ]. 211. pl. z. Mich. 6 Jac. B. R. between Beecher and Shirley. 

It aids not Diſcontinuances after Failure of Record on Nul tiel Record pleaded. Cro. J. 303. 304. 
pl. 5. Trin. 10 Jac, B. R. Miles v. Pratt. 11 Rep. 7. a. b. 8. a. cites S. C. adjudged. ac- 
cordingly. 

This 83 not help imperfe# Verdifs.Arg. 2 Le. 196. in pl. 245. cites this Caſe, An Information 
was brought againſt B for Entry into a Houſe, and 100 Acres of Land in S. he pleaded Not Guilty, 
but the Jury found him guilty as to the oo Acres, but ſaid ncthmg as to the Houſe; whereupon Error was 
brought, and Judgment reverſed, ſays it wk 4 great Caſe argued in the Ex:hequer, and was IBrachr's 
Caſe, and Coke, who cited it ſaid, that it was not a Diſcontinuance, but no Verdict for part. 
Godb. 57. pl. 69. cites S. C. 


For the Party Plairtiff or Demandant, or for the Party Tenant or In Præci- 
Defendant, in any Courts of Record, Fudgment ſhall be given, pe quod red- 


dar one is 
vouched, who enters into the Warranty and pleads to Iſſue, which is misjoin'd, or Other like De- 


fault, and the Iſſue is found againſt the Yourhee, and Judgment is given againſt him, he 1 may have 
Writ of Error notwithſtanding the Stat. 32 H. 8. cap. 30. by all the Juſtices of C. B. For the Sta- 
tute does not provide for this Caſe. For the Jouchee is neither Plaintiff or Demandant, Tenant or 
Defendant. And. 26, 2. pl. 60. Anon. Rendl. 37. pl. 6. Mich. 1 & 2 P. & M. Anon. S. C. 
that he ſhall have a Writ of Error. Kelw 207. b. pl. 5. 8, C. in totidem Verbis — —S$ C. 
cited 11 Rep. 6. b. Hob. 281. S. C cited by Hobart Ch. J. ſays, that he does not very well like 
the Opinion in this Caſe, for he ſays, ſurely the Vouchee is a Party both to the Suit and Iſſue; 
and the Common Law, (which is the Mother and Patron of Reaſon to a Statute) allows him a Party 
to take a Releaſe from the Demandant as well as the very Tenant ; bur he is no Party to the Original 
Writ, which, he ſays, is true that originally he is nor, but by Subſtitution of the Party allowed by 

, and he may plead in Abatement, tho“ he may alſo extort the Warranty of the Tenant, havin 
not taken Pleas in Abatement ; The Statute ſays, Plaintiff or Demandant generally, not ſaying again 
the Party Tenant or Defendant ; and then why may not the 2 Clauſes for the Tenant or Defendant 
be inlarged to anſwer the reciprocal Intent of the one number, rather than reſtrain the former b 
the latter, _— ſince it is clearly true that the Iſſue found for the Vouchee is found in Eff 
for the Tenant, and the Demandant thereby clearly barr'd. - 

Orig. is (cannot have) and ſo . 


Any miſpleading, lack of Colour, inſufficient Pleading, or Jeofail, | fg the 
ar or 
other Matter apparent in the Record, as Writ, Count, Replication, Rejoinder, Uſe, Proceſs, or the like 


* the Judgment is vicious, this was Cauſe to replead betore the Statute o 32 H. 8. Br. Replead- 
» Pl. 14. ˖ 


40 


Any 


* 
wg 
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— . 


In Writof Any Miſcontinuance or Diſcontinuance, or * Miſconvey ing ot Procet; 
| % 


jpg Misjoining of the Iſſue, 
ceipts, the Defendant pleaded to [ſue to all but ont, and as to that h ; 
Plaintiff ; It was moved that the Plea was diſcontinued becauſe oy gang king, 
in E. 4. 24. b. and 7 H 6.5 a. &c. a | Pieac.to that Parcel accord- 
ig to) E. 4. 24. 5 nd that this was not remedied by this Stat. no Ani, | 
5 as to one Parcel, and the Plaintiff cannot have Judgment of Part; for of the Parcel mor being 
nſwer was made, no Judgment can be given; but reſolved ard affirm'd in B. R that the 2 BITS bo 
tends to it by the Words (any Diſcontinuance &#c. notwithſtanding.) And J mem Statute ex- 
ingly of ſo much as was found by the Verdict. 11 Rep. 6. b. 7. a. cites Mich 23& wan accord. 
Gomerſal v. Gomerſal. Godb. 55. pl. 69. S C. and S. P. argued, but no Jud — —.— 18 
194 pl. 245. S. C. in totidem Verbis.—— t ard. 331 pl.6. Trin. 15 Car. 2. in lbs Exck 8 Le. 
of Workman v. Chappel, a Difference was taken that where a Plea is pleaded to the Wi. in Caſe 
rouge Caſe 2 2 l 8 to be a Repleader, but where the Plea way Aye 
art only as in the e cited 11 Rep. in Hey don's Caſe; and inuance. ir j We 
ny 2 after Verdict. "I f N r * holpen by 
n Replevin, the Plaintiff was Nonſuit after Evidence and before Ver 
for the Damages ; but the Court held 1 this Verdict for An I Ls in Nau wr : Ow 
of Office, and therefore is a Diſcontinuance not kelp'd either by this Star. or that of 18 Eliz 4 792 
ms e _ 123 * = _ E. 339. pl. 4. Mich. 36 & 37 Eliz. B. R e 
ro E. 412. pl. 2. Mich. 3; 38 Eliz. B. K. cites Buſty v. Ireland S. C. 28 ; 3 
* ly, "Courtler v. Garres, f nee here 
his Statute helps all Diſcontinuances as well after Verdict as before; Per Ga 0 
E. 489. pl. 5. Mich.-38 & 39 Eliz. B. R. in Cai of Halman v. Collins. wy rn J. Oo 
30 Eliz B. R. in Caſe of Walſh v. Wallinger, it was held by the Juſtices that a Diſonnfuu: 2 
Verdict is not help'd by any Statute.— Cro. C. 236. in pl. 17. Mich. 7 Car. B. R. ſaid e contra ; 
* * 3 by the Court. 8 
reſpaſs. The Yenire Facias and the Pannel were wanting, but the Diſtrinoas g 
annexed to it remain d; it was adjudged to be help'd by the ding i Jy -& _ _ * 
* B. R. Welſh v. Upton. | n 
n an Action of Battery and Wounding, the Defendant juſtified as to the Battery, b 7 ; 
the Ii ounding ; the Defendant had a Verdict and Jud — 9 it was 9 —— 
the Point of Wounding, which is holpen after Verdict. Hob. 187. pl. 227. Mich. 11 Jac Freefens x 
Bowyer.———- G. Hitt. of C. B. 128. 129.8. C. ; 8 
In Treſpaſs for entring into his Heuſe and his Cloſs, the Defendant jaſſiſed; the Plaintiff replied and 
traverſed as to the Houſe, but ſaid Ng as to the Cloſe, and found for the Plaintiff ; But per tot, Cur 
udgment ſhall be for the Plaintiff tor ttiat Point which is found, and the Diſcontinuance tor the other 
is aided by the Statute. Cto. J. 353. pl. 7. Mich. 12 Jac. B. R. Wats v. King;—4 Le. 57. Watts v 
King is not 8 C G Hiſt, ct C E. 126. 8. C.— Mar. 21. pl. 47. Paſch. 15 Car. Buckley v. Skinner 
of Ire ſpaſs Cum Equis Porcis & Bidentibus, and Defendant juſtified as to the Horſes, but ſaid nothi 
as to Porcis & Bidentibus, The Book ſays the Opinion of the Court was that the Plea was — 
ſufficient for the whole ; and that Jones J. ſaid that in ſuch Caſe the whole Plea is naught, becauſe 
the Plea is intire as to the Plaintiff; but that Barkley J. held the Plea naught, Quoad &c. only, and 
that judgment ſhould be given for the other. 2 Roll Rep. 161. Paſch 18 Jac. B. K. Jennings v. 
Plaiſter S. P. and Verdict for the Defendant, and the Court held it a Diſcontinuance of this Purt of 
the Action only as to what was not anfwer'd to, and the Verdict ſhall ſtand good for the Reſidue by 
the Star. 32 H. 8. and 18 Eliz. and the Defendant had judgment. Cart. 51. Hill. 17 & 18 Car, 2 Ayre 
v. Gloſſom S. P. Windhem J. ſaid it is a Diſcontinuance in Pleading, and that is help'd by the Statute ; 
But Bridgman Ch. I. ſaid that as to the Queſtion of Diſcontinuance he was never ſatisſied in it; that 
Diſcontinuance in Pleading he thought is not aidable, bur Diſcontinuance in Proceſs is ; and he doubted 
whether it was the Intent of the Statute; that in Sir John Barrington's Caſe aDiſcontinuance inPlead- 
ing was not help'd; and that he had always been of Opinion, and ſome of the ſudges ſeem to be of 


and found for the 


that Opinion, that a Di'continuance in Pleading ſhall not be help'd by the Star. of Jeotails ; and a Ve- 


nire Facias de Novo was awarded. | | 

In Debt for Rent on a Leaſe of Lands, Part Freehold and Part Gopybold. The Defendant pleaded an 
Evittion from all by the Plaintiff's Teſtator; the Plaintiff replied Proteſtando, that the Defendant was not 
evifted from the Copy hold, pro Placito dicit, that the Freehold was intailed, and therefore the Demiſe void. Ihe 
Defendant traverſed the Entail, upon which they were at Iſſue, and the Plaintiff had a Verdict for the 
whole Rent. It was . that here was a Diſcontinuance as to the Copyhold, and it may be the 
pony Part was oe old; and if ſo, then the Defendant is cha with the whole Rent for the 

rechold, which is the leſſer Part. It was agreed that the Rent iſſues out of the Whole, but this Dif- 
continuance is cured by the Stat. of H. 8. 00 v. 39. Hill. 33 Car. 2. B. R. Randall v. brees——— 
2 Show. 399- pl. 371- 8. C. S. C. cited G. Hiſt. C. B. 126. 

In Debt on Bond, after Iſue joined in a Corporat in- Curt the Mayor was removed, and another choſen, but 
no Day vas given to the Parties, nor any other Court held; but after this a Venire was awarded, and the 
Iſſue tried. Upon a Writ of Error brought in B. R. it was objected that the Star. 32 H. 8. cap. 30. did 
not extend to inferior Courts, and that it help'd only Diſcontinuances of Pleas or Proceſs, and not of the 
Court. But per Holt Ch. J. it is a remedial Law, and ſhall be conſtrued to extend to all Diſcontinyances, 
and that as well in inferior as ſuperior Courts ; and indeed inferior Courts have-moſt Need of ſuch Aſſiſt- 
ance. Gregory's Caſe, which 1s of a Penalty given by Statute to be recover'd in any Court of Record, 
which muſt be taken ſtrictly for thoſe ar Weſtminſter, differs; for that is a Penal Law, and the Courts 
at Weſtminſter are thoſe which the King's Attorney-General attend*, 1 Salk. 177. pl. 2. Trin. 3 W. 4 


M. in B. R Walwin v. Smith. — 4 Mod. 86. Hill. 3 & 4 W. & M. the S. C. and the 9 
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Opinion chat Diſcontinuance of Proceſs or erg. was help'd by the Statute; but where the Cauſe is 
a:{-o:t1nued and out of Court, as in the Beginning of this Reign, for not holding of Hillary-Term all 
Cauſcs were then diſcontinued, which could not be. aided by any Statute of Jeofails, without a particu. 
r Act of Parliament for reviving thoſe Cauſes and Proceſs. Carth. 206. S. C. There was no Dies 
dau, nor any Court returu'd to be held in a Quarter of a Year together; but the Return was, that ſuch 
a Day (ſo long after) the Parties came into Court, & ſuperinde Sc. Bur per Cur. This being after a 
Verdict the Diſcomivuance is cured by the Star. of Jeofails, which Statutes do extend to inferior 
Courts of Record, — Ibid. ſays the like Judgment was given this Term in a Writ of Error between 
goſon and Phyler, where a Diſcontinuance was aſſign id for Error after a Verdict and judgment in the 
Court of the City of Exon, and the Judgment was affirm d in both Caſes. It was admitted Arg. that 
the Stat. of Teofails do not extend to aid Courts Baron. Show. Parl. Caſes 69. in Caſe of Smith v. the 
Dean and Chapter of Paul's and Rugle. | 

* Conſpiracy againſt ſeveral, who leaded Not Guilty, thePlaintiff took one VenireFacias againſt all where- 
as he might have everal Venire Facias's, and the Sheriff did not return the Writ, by which the Plain- 
tiff took ſoveral Venire Facias's againſt them, and after the Jury paſs'd, this was good Matter in Arreſt 
of Judgment before the Statute of Jeofails made Anno 32 H. 8. but now it is not material after 
Verdict upon Iſſue by this Statute. r. Repleader, pl. 40. | 

An Information upon the Statute of Uſury was commenc'd in CB. by Subpena, and upon Iſſue join'd it 
was found for the Informer. Ir was moved, that the Court is not to hold Plea by Proceſs of Sub- 
pena, but by Original, and that this is not aided by the Statute of Jeofails ; for this is not a mil. 
conveying of Proceſs, bur a diſorderly Award thereof; beſides, it is not alleged in the Declaration by 
whom, nor to whom, nor cl ere, nor how much Money was lent, nor againſt the Form of what Statute, and 
yer Judgment was given for the Plaintiff, And. 48. pl. 122. Mich, 16 & 17 Eliz. Topcliff v. Waller. 

- P. 246 b. pl. 9. S. C. adjudg'd, —-—Hendl 251. pl. 269. 8. C. with the“ Objections, and ſays, 
that the Proceſs in this Caſe is no more miſconvey'd than it a Petit Cape ſhould be awarded in an 
Ejement, or a Diftreſs er Attachment in a Real Action, and that theſe Diſorders were never meant 
to be remedied by the Statute. —Bendl. ip Kelw. 214. a. b. pl. 27. S. C. with the ſame Objec- 
tions in French. , 

Error of a Judgment in Ejectment in Angleſey, becauſe the Venire <vas quorum quilibet habeat 4 1. 
whereas the Statute of 27 Eliz cap. 6. extends not to Wales, It was the Opinion of the Court, it 
wasno Fault at Common Law, it being for the *Benefit of the Partics to have the better Trial, 
and if it be a Fault it is help'd by the Statute of Jeofails 32 Hen. 8. For that extends to all Courts of 
Records. Cro. E 257. pl 32 Mich. 33 & 34 Eliz. B. R. Morris v. Thomas, 

Error of a Judgment in Debt, that the Yenire was awarded upon the Roll Trin. 28 Eliz. returnable 
Mich. 28 & 29 Eliz. and the Trial was by Nifi Prius 4 July before the Return of it. It was the Opini- 
on of the Court becauſe the Jury is taken before the Return of it, and ſo without Warrant, it was 
ill, and not helped by the Statute. Cro. E. 257. pl. 33. Mich. 33 & 34 Eliz. B. R. Calthorp v. 
Wood ward. 

In Trover after Verdict for the Plaintiff it was mov'd, that the Diſtringas <vith the Niſt Prins bove 
the ſame Date <cith the Ven, Fac but ruled that it was "aided by Stat. 32 H. 8. Mo. 623. pl. $52. 
Mich. 42 & 43 Eliz. B. R. Gumbleton v. Grafton. 

Miſconveyance of Proceſs is, where one Writ is awarded in Place of another to an Officer that of 
Right oughr ngr to execute that Proceſs, and he returns it. This is helped after a Verdict by the 
Statute. But if a Writ be awarded to an Officer who ought not to execute that Proceſs, and he returns 
it, this is a Miſ-trial and not help'd by the Statute, and Warburton faid, that Dyer, folio 367. Cpl. 40] 
to the contrary is not Law. Brown], 134. in Caſe of Cradock v. Jones. | 


*Lack of W arrant of Attorney of the Party agarnſt whom the Iſſue In Toys 
c 


ſhall be tried, _ ears 


Hizgins attornatum ſuum, and this being aſſign'd for Error, the Court held it NoAppearance ; 
For there may be diverſe Attorneys named Higgins; But Wray faid if there «vas any Warrant of Attorney, 
ard bis Name appears there it may be amended, but not as it is. Cro E. 153. pl. 32. Mich. 31 & 32 
Eliz. B. R. Hill. & al' v. Maller. —— Le. 175. pl. 246. Tempeſt v. Mallet S. C. | 
This Statute tho* much more extenſive than the other, and tho” it very muchenlarged the Authority 
of the Judges in Amendments in Miſtakes, yet it remedied no Omiſſion but one, viz. that the Party's on 
Neglect in not filing bis oxon Warrant ſhould not after Verdict prejudice the Right of the Party that had pre- 
vail'd ; therefore to remedy the Omiſhon which the prevailing Party might be guilty of, as well as the 
other Side the Stat. of 18 Eliz. cap. 14. was made. G. Hiſt. of C. B. 89. go. 


Or * other Negligence of the Parties, their Counſellors or Attornies, | TN againſt 


Husbandman, and the Iſſue in the Record was, if be was Husbandman the Day of the Writ or not, — the 
Record of Niſ Prius wanted theſe Words (Die brevis) and yet the Juſtices took the Verdict, if he was 
Husbandman the Day of the Writ; and at the Day in Bank, the Plaintiff would have amended it by 
the Statute according to the Roll, which was well, and was not ſuffer'd; For as here the Inquiry of the 
Juſtices of Niſi Prius was without Warrant, becauſe it was not in their Record, Quære if it be aided 
now by the Stat. of Jeofails 38 H. 8. it ſeems that it is; For it is not the Default of the Party his At- 
2 nor Counſellors; But the Default of the Officers. Br. Amendment, pl. 82. cites 11 


. 


The 
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ſtances relative to that Aion hall be ſuppeſed by the Verdid ; for it was not to the Intention of the Statutes 


328 8 Amendment [and Jeofails.] N 


If any De- the Fudginent ſhall ſtanud according to the [ai 
fault be n erf. Fuag Hall. ft g to the ſaid Verdict, without Re- 
Neben ener 
rit, or in ft eturn thereof, or in the Verdict, or in the Judgment, or in th | 

pears by the Count, that the Plaintiff has no Cauſe of e and if 4 Feng nn, T2 a. 
upon ſuch Originals for the Plaintiff, yet the Defendant ſhall have Writ of Error — 1 Blyen 
this Statute, and theſe Defaults are not remedied by it. Bendl. 37. pl. 64. Mich. 1 3 Þ K bending 
And. 27. pl. 60. S. P, ——— Kelw. 207. b. pl. 5. S. C——But ſee 18 Eliz. cap. 14. Anon. 


t it plainly ap. 


For further Explanation * LEG; ſee the proper Diviſions of 


- 


(N) Statute of 18 Eliz. cap. 14. 


The Want of 1. 18 Eliz. cap. I F any Verdict of 12 Men or more fhall be given in 4 
Vi & Armis 14. Sed. 1 Action in any Court of Record, the a ee 


was relolved 


to be but Hall not be flay'd or reverſed by reaſon of any Default in Form, or Lack of 
Form, and Form, touching talſe Latin, or Variance from the Regiſter, or other 
not Sub. Defaults in Form in any Writ Original or Fudicial, hank Declara. 


ſtance, and inr. Ri ; ö 
aided by this tion, Plaint-Bill, Suit, or Demand; 


Statute. Cro J. 130, ſays a Precedent was cited of Trin. 23 Eliz Rot. 523, S. P. held ac- 
cordingly per tot Cur Cro. |. 443. pl. 19. Mich. 15 Jac, in the Exchequer-Chamber, Taylor v. 
Welſted. S P. accordingly per tor, Cur, Cro. J. 526. pl. 1 Paſch. 17 Jac. B. R. Willi, v. Neil- 
der.——S, P. and tho” it was in the Writ, and in the 2d Declaration, yet being omitted in the firſt De- 
claration, is Matter ot Subſtance, and cannot be amended; per tot Cur, Cro. J. 536. pl. 3. Tria. 1; 
5 B. R. Ford v. Ford. - 2 Roll Rep 107. S. C. accordingly, Cro. C. 453. pl. 7. Paſch. 11 
ar. B R. §. P. accordingly, Mayo v. Cogſhill. So in a Scire Facias on a Recognizance for the 
Good Behaviour, the Judgment was ftay'd atrer Verdict, for want of Vi & Armis, Cro. J. 412. pl. 12. 
Mich. 14 Jac. B. R. The King v liu:chins. 
The Meaning of this is, that the G i/t of the Aclion muſt be ſubſtantially alleged; but any other Circum- 


perfectly to deſtroy the Allegita ; for this would have ruin'd all Proceedings in the Courts of Juſtice; 
but the Deſign wis to cure any Inſufhciency that was not of the Eſſence of the Plaintiff's Action. 
What is Subiiznce, and what nor, muſt be determined in every Action according to its Nature, and that 
ſeems properly to be the Eflence of Action, without which the Court would have no ſuſficient Grounds 
to give Judgment in the ſame manner ; that is of the Eſſence of a Plea, where the Court has ſufficient 
Ground to diſmiſs the Defendant on ſuch Plea found for him. G. Hiſt. of C. B. 97. 

After Verdict and Judgment for the Plaintiff in Ejx&tment, it was aſſigned for Error, that upon the 
Venire Facias is veturn'd Summonitus eft, where it ought to have been Attachiatus eft ; ſed nun allocatur, 
being only Matter of Form, which ſhall not hurt after Verdict; and Judgment was affirmed. Cro. C 
90. 91. pl. 13. Mich. 3 Car. in Cam. Scacc. More v. Hodges. 4 

A Plaint was enter'd againſt Francis, and the Proceedings were againſt John; per Roll Ch. J. it is not 

ood ; for a Plaint is in Nature of an original Writ, and therefore it that be erroneuus, it cannot be 
Pely'd, though after a Verdict, and Judgment niſi Cauſa. Sty. 115. Trin. 24 Car. Brereton v. 
Monington. | 

In a — er in Debt by Confeſſion Attachiatus fuit was by Miſtake enter'd inſte def Sum. 
monitus fuit, and tho' the Court at firſt made ſome Difficulty, yet afterwards they made a Kule to amend 
the Record. Rep. of Pract. in C. B. 9. Trin. 1 Geo. 1. Rayner v. Arnold. 

As to the Want of Vi & Armis, ſee 16 & 17 Car. 2. cap. 8. - 


After aVe- Or for Want of any Writ Original or Judicial, 
nire Facias 
was awarded in the Exchequer, and returned, a Diſtring as Jaratores was awarded, where it ought to be Had. 
Corpus. This being aſſigned for Error, all the Barons and Clerks held that this 1s the Courſe of that Caurt, 
and no Habcas Corpus ever was awarded in that Court; and Wray ſaid that it was the ſame in B. RK. 
but that otherwiſe it is in C. B. and the Courſe of the Court muſt be purſued ; beſides it is aided b the 
Statute of 18 Eliz. cap. 14. it being only a Miſawarding of Proceſs. Sav. 36. pl. 85. Mich. 24 & 25 
Eliz. in the Exchequer-Chamber, Venalio v, Woodrofte. 8 N 
Error was aſſigned, that there was no Habeas Corpus or Diſtringas; whereas the Trial was by Vet, 
as was certified upon a Certiorari awarded; but held that this is aided by the 8 Eliz. « That after 
« Verdict Judgment ſhall not be reverſed for want of Writ Original or Judicial ;” bur they all held, 
That if there never was a Habeas Corp. or Diſtringas awarded, this ſhall not be aided by the * 


— 


Amendment {and Jeotails.] x 


1 


i 


for theo they had 10 Authoriry to take the ſu nd 
turned upon the firſt Writ ; but it ſhall be 8 2 know if they were the ſurors te- 
was taken, and it cannot be intended that they would or -. call * re ſuch Writs, becau e the fury 
ic hall be tntenced that there <vere ſuck Writs, bur that they ar a ax} withour ſuch a Writ, and ſo 
the Stature. Cro E 215. pl. 10 Fil, 35 Err. 5. R. 7 38988 and this is directiy aided by 
v. Damport, 8. C. bur S. “ does not aper. port v Tnatcher.— 2 Le. 1. pl. 2 Thatcher 
Atrer Verdict it was moved in \-reft of ſudgment, That the 4 Fac; 
the Term, and the Diltr: gas a warned, an the jury raken ther _—_ at weird returnable 3 Days alter 
Venire Facias was Il. But per Gawdy, if there were 5 r becauſe the firſt 
2 Revd bw gh Co Rep he Path. go KiB. K. Waker 
Where there is not any Writ at all it is aided : 2 
but it warrants not the Declaratun ſo it it ws 1 9 17 ves 18 where there is a good #rir 
pl 52, Mich. 41 & 42 Eliz, C. B. Greenfeld v 5 is not holpen by the Statute. Cro E. 723. 
ach. 34 Jac. [but ſeems miſprinted, and that it ſhould be Eli * me Diverſity per Cur. 5 Rep. 37 
295. Mich. 32 & U Eliz. C. B. Biſhop v. Harcourt, S. C. b r pl. 
pl 256. Paſch. 32 Eliz S. C. bur 8. P. does not erik Dean > P. does not appear. Ard. 240. 
. 3 = holpen ; but a Writ inſuthcient in Form and ſi get "= Wr * but a Hrit inſufficient 
ms ; wa ＋ there are tuo Things re uiſite, viz. the Gift, and th vl — W 
and if either of theſe fail, the Writ is inſufficient in Subſtance and i C yance ie the Demandant, 
Popham Ch. J. Goldsb. 126. pl. 16. Hill. 43 Eii „and is not holpen by the Statute; 
tags *. r 43 Eli: Downall v. Catesb & . per 
e g eder a ene 8 and ro Original. Yelv. 109 Mich t Jac, B 2 2 ater 7 rag 
„Felsen Do. ive: firv, 3 Bulſt. 22. . 31 per Cur. Harri 
n pl. 2. 3 , a 224. Mich. 14 Jac.-— Same Diverſity, Sid. 84. Tin. 14 
P as commenced 3 5 Hix 7 dr , 
Verdict this was atiignea for ore, G * Facias to try the Iflue was dated 33 Eli 
Verdict by 18 Eliz. Bur Tanfield ald thas * Sou tne here Þ wo Verve Ha end 3 
N 8 at e 1 A 485 a 
ak war not halpen by he Sava, (hot wo 7 8 hy os P. and adjudged in this Court 
1 e e e Jet meh e 0 , , e 
vas John Pere), an the Ra was P 
_ ow ca. x Plaintiff 's true Name. It was held, ren hg (er the ” ea was according to the 
- A a eg 1 and in this Caſe it is in Effect as if vo V e 1 acias iſſues, it is holpen 
s ro $94 = ky. Tia 10 Jac. C. B. Percy's Caſe.— e . lo it 
, x 8. C and the Court eld the Venire ra mul. 7 ilton v. 
om : forif —_— and the Venire was Matheum W. "Coke Ch. 15 id ahi _— — 
remedied by the Sratave, ow be alien it i ol and is &f tha wan n the Sta- 
man" eee be 0 
4 * 8 ; C ratutre ; ur an errone . 8 "L me REL ere no 
777FFFͥͥßõ.Q! gas dion nt den 
. x id vis Aclion in Dorſotfot d ; 
Os cal 2 Ne upon Motion in Arreſt 40 renee 1 n 
ek » an 1 ed by rhe Statute of Amendments. Palm. 394. Mich upon the Matter is Want of an 
pepper's Ge - _ F * 382. 8 C. and the Exception was not ln Jac. 2 R. Cottrell v. Fur- 
Ar } 5 within a Year before, where in Treſpaſs of Batr Bye: y Ch. J. cited Cul- 
ks He - ondon, and Verdict for the Plaintiff; and upon ery bill was laid in Middleſex, 
gave Jade Bent ler We Pia d, bes af mul ba afterwards the — — — A e 
. iff, becauſe u he M , upon better Advice, the 
remed pon the Matter th ; , cy 
cited * G Stat of Amendments; and the Revere ties he well Want of Original, and therefore 
In Ejeciment D remeniver'd the G 
oved a 
by the Stat. of 18 Eliz. and than * That there was mo Bill filed, and the Court ſaid i i 
centi C ere Judgment was given f; — rt ſaid it was aided 
option. Con, C ads. pi. bg. Mok ay TN eye > A gen} 54'S 
ginal, and Want 5 3 accordingly per tot. Cur. For the Bill © on h 8 394 pl. 13. Grips v. 
ES Plaincft an Original is help'd; and in the ſame manner the Wa | * in Nature of an Ori- 
- - 3 againſt z, ene pleaded Not Guilty, upon which th nt of a Bill, and Judgment 
erdict. 8 N Jv ich they were 
a Writ of — par goa Er. A wy the other 2, — a Writ r 2 pe bore E 
Gift for the cnc Deg. 9 Error the Want of an Original, and th rg only brought 
| - bur ir is 3 Yriginal, and that this is not cured 
wwe Verdict had been f ** t it is now as if the Act ion had been b h - by the Ver- 
the Wan of an Od or the Plaintiff apainſt that one Detendant, thi t againſt the 2 only; bur it 
. Original Quoad all 1 , this had been aided by the Starute; For 
Fa bring a Writ of Error without the c_ where any Verdict is for the Plaintiff, and th 9 
re cannot ſay that the Jud the 3d ; for he cannot be joined becauſe he i 5. e other 2 
held that the W 2 J ment is to his Damage - and fo held U is acquitted, and there- 
rit of Error q eld all the Court, e 
v. Abbot. ouid be brought by all three. Lev. 210. Paſch ; Twifden, who 
ono Cone took a Diverſity between no Venire F. | DO nr — 
may ; een no Venire Facias at al R , 
none, 8 0 a Venire Facias it is not help'd by 2 44 F wire ; for tho' it be as bad as 
firmed. Sty. 8. Hill 48 the Trial good without it; and accordi ils; but it there had been 
in Ejement by Original ee en 
w f . R. it wa: i Th. dy J. Cro. E. 605. i 4 * 
A h Grieg R Serre, fa e 
is not aided. After Scarch made, and no O * xr rs Action of Treſpaſs, and that 
Sal? = 4 | Writ being to be found upon the File, 
7” "ho 


- 
* 


3 30 Amendment | and Jeotals.) — 


the Court ſaid they would intend after Werdiet that there was a good Original, which nog 7 15” 


that the Plaintiff's Clerk had miſtook in the Recital therzof; but had there oſt, ang 


: * been a vitious Oris 
upon the File, they would not intend another good Original, unleſs the Plainti "4 i 
ment for the Plaintiff Saund. 31. Mich. 21 Car. 2. R Redman v. Armen Bey dit, and Judg. 


"CAR 
S. C. but no Judgment. Mod, 3. pl. 12. S. C. and it being certified by Mr. Liveſt cs pl. 3. 


no Original at ali, the Plaiotiff had Judgment, tho' in his Declaration he reci 
G. Hiſt. of C. 6 56. cites 8. C J . recited the 


Ven. Facias Or by reaſon of any imperfect or inſufficient Return of any Officer, 


was awarded 


to and returned by the Coroner, 182 a Tales was awarded and returne 
dict was given. This is not aided by the Stat. 32 H. 8. or 18 Eliz. and J 
$74. pl. 15. Trin 39 Eliz. in the Exchequer-Chamber, Morgan v. Wye, 
adjudged accordingly ; tho* Dyer 367. [a. pl. 40. Mich. j 21 & 22 Eliz. 


4 by the Sheriff, and a Ver. 
udgment reverſed. Cro E, 


Mo. 356. pl. 482. $. C 


ays It was held 
medied after Verdict by the Stat 8 H. 8. — Bur 5 Rep. 36. b. this Caſe being cited the Cafe oe 
Goodwin v. Franklin, by Wray Ch. J. accordingly, the Reporter, ſays Wray, , 


5 Wy i, ſaid true; 
of Counſel with Franklin in the Caſe; but the principal Caſe in Dyer was held good ES MY 3g 
1 E. was awarded Ex aſſenſu Partium, & omnis Aſſenſus tollit Exrorem. 1 Tri 
(He) pl. 19. | N 
In Dower the Venire Facias on the Roll wwas 1<arded returnable 15 Paſch but the Writ itelf wax wad 
returnable 15 Trin. and ſo no Venire Fa ias warranted My the Roll. The 


las \ | This is within the 18 Eli. and 
Judgment ſhall not be ſtay d for ſuch Miſpriſon after a Verdict. Cro. E. 958. pl. 28. P. ſch. 42 Elis 
C. B. Ford v. Rider. 8 


Venire Facias was awarded returnable upon the Roll Die Sabbati poſt 15 Martini, and the Writ itſelt 
was returnable Die Jovis poſt 15 Martini, ſo as it varies from the Roll, and is not warranted thereb 
Bur the Court held it to be no Error; tor in regard a Diſtringas was awarded upon it, and the Trial A 
upon the Diſtringas, the Verdict is good; and it nor, it is holpen by the Stat. of 18 Eliz. of Miſawarding 
of OS, wherefore the Judgment was affirmed. Cro. E. 767. pl. 7. Trin. 42 Eliz. B. R. Parks ," 

ackſon. 
J Error of a Judgment in Debt in Norarich, for that the Record was Attachiatns eft, where it og 10 
be Summenitus eft ; for that ought to be as an Original, and for want thereof it is Error. It w.s ob. 
jected that the Defendant having appeared and pleaded to Iſſue, and Verdict and Judgment given, it is 
not now aſſignable for Error; for it is but the Want of an Original which is aided by the Stat. of 18 
Eliz. But Popham and Williams only in Court, held it is not aided ; for that Statute is intended only 
of Original Writs, which are ſucd out of Chancery returnable in C. 3. or B. R. bur extends not ts Prin 
ceſs, which is only in the Nature of an Original; and the Judgment was reverſed. Cro. J. 108. pl. 4. Hill, 
3 Jac. B. R. Pratt v. Dixon. | 

After Verdict and Judgment it was aſſigned for Error, that there was no Return upon the Habe (or 
pus, and ſo Album breve, and therefore not aided by the Statute ; for this is all one as a Venire Facias. 


Quod fuit conceſſum per Coke. Roll Rep. 295. pl. 13. Hill. 13 Jac. B. R. Buckle v. Scarih. 


Judgment Or for Want of any Warrant of Attorney, 

apainſt the , 

Princi al, and a Scire Facias and Judgment againſt the Bail by Nil dicit; and upon Error brought it 
was aſſigned for Error, That there was no Warrant of Attorney filed for the Plaintift ; a-tjudged thut this 
was not within the Stat of 18 Eliz. For that helps only after a Verdict, and where there is no Warrant 
of Attorney, but not after a Judgment by Confeſſion, or non ſum Informatus ; and here being no Warrant 
of Attorney, the Court cannot order the making one; but if there had been one, they might have order'd 
the Filing it. Mar. 121. pl. 201. 129. pl. 209. Mich. 17 Car. Fairborn v. Cruſo, 


After a Or by reaſon of any * Default in Proceſs, upon or after any Aid or 
Verdict and | | 


Jum k Voucher. 


was aſſigned for Error, That there were no Continuances from Eaſter to Michaelmas Term. Adjudged 
this was Error, and not help'd by this Statute, tho* it was after a erdict, becauſe that Statute wal be 
intended where the Judgment is had upon a Verdict, which was not done in this Caſe but upon De- 
fendant's Confeſſion of Aſſets, and the Verdict was nothing to the Purpoſe, but only to make the De- 
fendant's Confeſſion more ſtrong. Brownl. 106. Hill. ? Jac. Mollineux v. Mollineux. —Cro. J. 
236. pl. 7. S. C. accordingly ; and the Stat. 18 Eliz is to be intended when the Trial by Verdict is " 
Occafion and Cauſe of the Judgment.——Yelv. 169. S. C. accordingly, and Brownl. ſeems only a Tranſ- 
lation of Velverton. | | 


A Writof S. 2. This AG ſball not extend to any Appeal of Felony or Murder, 
7 nor to any Inditment or Preſentment of Felony, Murder, Treaſon, 0r ber 
of Heard Matter, nor 10 any Proceſs upon them, nor to any Action upon any Popular 
cording to 2 

the Statute Or Penal Statute. 


of Weſtm. ig $041 #1 | 
2, cap. 35: is a Penal Law as was agreed by all the Judges, and 3 of chem held that it is ſuch : To 


Amendment {and ſeofails.] 331 


ng int 


the Proviſo of this Statute, bur Haughton J. e contra; He agreed it to be within 
d it to be out of ou SECS hs bey ſuch Actions as the King may have 
ſo as they are partly Popular and partly Penal as upon the Statute of Perjum which 
and a 7 —— Lav Party erieved, his is peval, becauſe a certain Palo fo inflicted by that — and 
gore to the Party griev d, But a Statute that gives Recompence to the Party who hath ſuſtain'd Da- 
— as Action of Haſte, which is for a Wrong done in the Land, and ſo of Forcible Entry, and upon 
1 of 2 E. 6. of Tithes, becauſe theſe are Remedies given for the Party's Right, and ſo not 
t * in this Proviſo; But if it be a Pain ſet and impoſed without any Reſpect ot Recompence for Da- 
nagen then it is within the Proviſo. 3 Bulſt. 27 5. &c. Hill. 14 Jac. Hully v. Moor. Roll Rep. 

＋. 9. S. C. and ibid. 447 448. S. P. accordingly by Haughton J. and as to the Action of Wale 
— P In the “ 2 E. 6. of Tithes, the ſame were agreed per tot. Cur. But as to the principal Caſe of 
— of Ward Mountague, Crooke, and Doderidge ſeem'd e contra, becauſe it is not an Ac- 
tion given only in Satisfaction of Damages, but alſo Impriſonment and Baniſhment are added to puniſh 
the Tort; But Crooke and Doderidge agreed, that if this Action had only increaſed the Damages it had 
not been within the Proviſo, becauſe then it would be in Satisfaction. And Crooke ſaid that an Action 
of Freer of Falſe Deeds is within this Proviſo, becauſe of the corporal Puniſhment.— Hob. 101. 8 C. 
and S. P. accordingly ——2 Saund. 255. in Cale of Greene v. Cole, the Reporter infers from that Caſe 
that an Action of Waſte, tho' treble Damages are recover'd therein, is not ſuch Penal Action as is ex- 
cepted out of the 21 Jac. (cap. 13. where there is the like Proviſo as Here.] 

* [f in Debt on the Statute of 2 E 6. there had been any Miſpleading, or Miſtrial, the Court held 
cl-arly that it was aided by 32 H. 8. and 18 Eliz cap 14 and cannot be quiſh'd after Verdict. Cro. . 
318. pl. 1 Hill is Jac. B. K. in Caſe of Arnold v. Bidgood 2 Bulſt 66. 8. C. accordingly. ' 


For further Explanation ot this Statute, fee the proper Diviſions 
under this Head. 


(O) Statute of 21 Jac. 1. cap. 13. 1 


1. 21 Jac. L NTacts, That after Verdict for the Plaintiff or Demandant, *. See the 
cap. 13. or for the Defendant or Tenant, Baily in Afiſe, Vouchee, firſt Note 


upon the 


Prayce in Aid, or Tenant by Receipt, in any Court of Record, the 1 am 84 
thereupon ſhall not be ſtaid or reverſed by reaſon of any Variance in * Form 16 & 1; 
only, between the original Writ or Bill and the Declaration, Plaint, or Car. 2. cap, 


> 11 7 8. 
Demand, or lack of an + Averment of any Lite of any Perſon, ſo as upon In Ejettmezt | 
Examination the Perſon be proved to be in Life, the ami | 
declared of a 
Leaſe for 3 Litet, if A. fo long lived, but did not ſhew that A. was alive, This being moved in Arreſt of 
Judgment, the Court held that being afrer Verdict it is made — by the Stat. 21 3 cap, 13. if Ceſty 
= Vie be yet alive, which may be examined 7 the Sheriff &c. Sid. 61. pl. 30. Mich 13 Car. 2. 

R. Anon. Keb. 176. pl. 13-. Tubb v. Wal in, S. C. ſays the Inquiry may be by the Sheriff, 
or other, as the Court thinks fit. And Foſter cited Lady Morley's Caſe, where after Verdict the like 
Rule was made before the Starure. | 


2. Or ty reaſon that the Venire Facias, Habeas Corpora, or Diſtringas ume Ka- 

is awarded to a wrong Officer ; cias and 
other Pro- 

ceſs were directed Vicecomitibus de Canterbury, and the Return is made by one if only; but upon Ad- 
viſement the Court amended it at Common Law, and not upon the Statute of Jeofails; but upon the 39 
H. 6. Fol. 40 viz. they ſwore the Sheriff bere in Curt, that there was only one Sheriff in e and 
then made an Indorſement on the Writ accordingly, viz. that there was not any other Sheriff. Sid. 244. 
Paſch. 1) Car. 2. B. R. The King v. Percival & al”. N = 


3. Or by reaſon the Viſne is in ſome Part miſawarded, as ſome one The Sa- 
Place be right named, or by reaſon that any of the Jury is miſnamed, ſo as Teo. 
upon Examination it be proved to be the ſame that was meant; l 1 Fern 
; rr NY Vene Fu- 
cias is from one Place where it ſhould be from two, or e converſo; but not where there is no Place from 
larva the, er ſhould come; per Doderidge & Whitlock J. Lat. 194. Hill. 1 Car. in Caſe of 

v. Tolwin. 5 | „% > f | | 


This 


332 Amendment (and Jeofauls. 5 


This Statute aids not Miſtrial only in tevo Gaſes, iſt, It aids not but where the V | 
ſeveral Places, 2diy, ur where one of the Places is truly named; 93>. wha — 
ON: 2. 1 in Cale 0f Hill v. Buning, d ene . Bill, ts 

n an Action of /7 »fte brought ein London the Venire Facias was awarded to t | 
Atter Verdict and ſungment, T was move and reſolved that the Verdict 5 des of 4 l 
neous, becauſe it w 4» .warded at the Petition of the Defendant to the Beadles of 4 Wards which 
W144 to be the next Il ards to the Place waſted, and that 2 of them do not appear to be ſo and fo i — 
a Trial not accoruiny to the Cuſtom. But upon Error brought in Parliament, it was reſolved by he 
major Part of al: rhe Juſtices and harons, that rho" it was a wrong Venire, vet it was aided by - oem 
Jac. cap. 13. For 2 of the ſaid Wards appear to be next to the Place waſted, and & the Venire £ 
miſawarded in Part only, and ſo the Lords affirm'd the Judgment. 2 Saund. 252. &c. Mich. 22 "ag 
Greene v. Cole. From hence the Reporter infers and lays, Ex hoc Nora, that the faid Statut ng 
tends to Inferior Courts and is not reſtrain'd to the Courts of Weſtminſter. 2 Saund. 258. in Cale of G — 
v. Cole. — Ibid. The Reporter ſays, he thinks it doubtful whether the Caſe he aided by the 3 
tute 21 Jac. or not, for the Statute extends only to aid thoſe Proceedings, which were at the Common 
Law, where the Venire was miſtaken in Part by the Award of the Court; but when an Iſſue is nor to 
be tried by a Jury de Vicineto of the Place where the Iſſue ariſeth according to the Common Lau, but 
is to be tried by a Jury of 4 Wards adjoining, according to a Special Cuſtom, which would b. aro 
neous at the Common Law, (the Venire not being awarded De Vicineto) unleſs it was ſuvpurted b R 
Special Cuſtom; then when the Cuſtom (which takes away the Common Law) is not pur ſued, me 
thinks the Statute doth not extend to aid it; But ir was adjudged ut ſupra &c * 

Debt againſt the Heir upon a Bond of his Father, he pleaded Riens per Deſcent beſides a Rover ſon of 
Lands in Herefordjlire and Worceſterſbire expe#ajit upon the Death of J. S. An Ifſue was taken and eric 
by a Jury of Herefordſhire, and after a Verdict for the Plaintiff, it was moved in Arreſt that this w.. 
a Miſtrial, for it ought to have been tried by both Counties, and upon this ſudgment was Ray's. 2 
Lev 178. Mich. 28 Car. 2. B. R. Hore v. Ld Dorſet.— The Reporter adds a Nota, that this ſeem. 
to be cured by the Statute 21 fc. which ſays that it ſhall be * the Venue is of one Place 
when it ought to be of more, and does not ſay in the ſame County, ſo that it may well extend where 
the Places are in ſeveral Counties, Quzre de ceo. Ibid, 


a 


** 


In a Writ 4. Or by reaſon that there is no Return upon any of the Writs, fo as a 


- peg Panel of the Names ot Jurors be returned, and annexed to the Wirit; 
ry 
ment in the Palace-Court at Weſtminſter, the Error aſſigned was, that the Habeas Crput Juratorum 
was not returned ſerved, but only a Panel of the Names annexed to it. It was objected, that the Statute 
extends only to ſuch as are by Writ, and in this Court it is by Precept, and not by Writ; but 
adjudped, that it is within the [ntention of the Statute, which provides Amendment in any Action, 
Suit, Plaint &c. All. 64. Paſch 24 Car. B R. Morcheld v. Webb. Sty 39. 8. C. but SP. 
does not appear. 


It was a- 5 Or for that the Sheriff's Name is not ſet to the Return, ſo as uon 


88 Examination it be proved that the Writ was returned by the Sheriff Cc. 


of Jeofails, which provid's Amendment by Examination of the Clerks 8c. ſhall not extend to inferior 
Courts in theſe Points. All. 64. Trin. 24 Car. B. R. in Caſe of More field v. Webb. 


This Statute 6. Or by reaſon that the Plaintiff in an Eject ione Firme, or in any Perſona! 
ous — Action, being an Infant, did appear by Attorney, and the Verdict pass 
where the For him. 
Plaintiff is 8 
within Age, and ſues by Attorney, but not where he is Defendant. ſenk. 301. pl. 68. Trin. 18 
Jac. Stone v. Marſh. Bulſt, 24. S. C. & S. P. accordingly, where he is Plaintift. ———Cro | © 
80. pl. 11. S. C. where he was Plaintiff, but the Court would adviſe.— But where he was 
endant the Judgment againſt him was reverſed, Cro. E. 569. pl. 5. Trin. 39 El B. R Sedbur- 
rough v. Rauni.———Cro. J. 581. cites S. C. that the Infant Detendant conteſſed the Action by 
Attorney. | 
If an Infant appears by Attorney where he ought to appear by Guardian, it is Error, and not help'd 
= Stat. 21 Jac. becauſe it is more dangerous for an Infant to appear in Propria/Periopa, or per 
rdianum than by Attorney; for againtt an Atto he may have R , bur not againſt him- 
ſelf or his Guardian; and this is Caſus omiſſus out of the Statute ; per Roll Ch. J. Sy. 218; Tria. 
1650. in Caſe of Dawkes v. Payton. 


The. Statutes. . This Statute extends to Courts made after. | Reſolved in-Error on 4 
made before ad ment given in the Palace-Courc at Weitminiter, Which was.erecied. 
wen ook rs Patents 6 Car. and upon good Deliberacion Judgment W348“ 


the rang affirmed. . All. 64. Paſch. 24 Car. Morefield v. Webb. 


dove, but | | f 22 
the "Fabſequent Statutes carry to all Courts of Record, and remedy ſeveral Defets and miſſions 


not included in the former Jeofails. G. Hiſt. ef C. B. 90. \ 


4 
* — 


Amendment and Jeofails.] Ja 
. This 48 ſhall not extend to any Appeal of Felony or Murder, nor One was fu'd 


wy 5 he 
170 yk In 4iftment or Preſentment of Felony, Murder, or Tr eaſon, nor 10 —_ of In- 


| „ any Popular or Penal Statute. N 
9 . the Diſtrin- 
urata bore Date on 4a Sunday, and out of Term; Roll Ch. J. held, that the Statutes 18 Eliz, and 
i 


Laus, altho' it is ambiguouſly penn'd, nor to any Proceſſes grounded u 
21 Jac. exten! "proviſo exempts the original Aion, ws by Conſequence all Proceſſes — ing — 
on chem, — — ſo that here is no good Trial, but there ſhall be a Ven. Fac. de Novo, Niſi. Sty. 
1 eh 1651. Theoballs v. Newton. F , f i 
7 mati of Perjury is not nam'd in this Proviſo, and therefore remains at Common Law. Sic 
325 ful Sid. 66. pl. 39. Mich. 13 Car 2. B. R. in Caſe of the King v. Reede, 


- ation fos a Riot and Battery upon one of the King's Meſſengers in his Journey is not within 
A. ifs, but fic at Common Law. Sid. 243, 244. pl. 4. Paſch. 17 or 2. B, R, the King 
v Percival & al. | 


For further Explanation of this Statute, ſee the proper Diviſions 
under this Head. 


(P) Statute of 15 & 17 Car, 2. 


1 1663 17 Car. 2. F any Verdict be given in any Action or Demand in bis The main 


cap. 8. F. 1. Majeſty's Courts of Weſtminſter, or in the Counties 8 0 Sb 


Palatine, or in the Great Seffrons, Fudgment ſpall A be flaid or reverſed Jac. cap. 13. 
oV Detaulc in Form, or by reaſon that there are not Pledges, or but one was to help 
Pledge to proſecute, returned upon the Original Writ ; or becauſe the Name any Niſtake 
of the Sheriff 7s not returned upon 2 Original Writ ; or for Default of in the Jury 


entring Pledges upon any Bill or Declaration; or for Default of alleging N 


the + bringing into Court any Bond, Bill, Indenture, or other Deed men- ſeveral _ 
tioned in the „ee or ot her Pleading; or s Default of Allegation of Things till 


bringing into Court Letters Teſtamentary, or Letters ot Adminiſtration; , be ſup- 
a . : plied, and 
or by reaſon ¶ the Omiſhon of + Vi & Armis, or || contra Pacem ; 8 
others to 
be adjudged Form which are always conſtrued to be Matters of q Subſtance, and conſequently not aided 
by any of the former Statutes, wherefore 16 & 17 Car. 2. cap. 8. was made. G. Hiſt, of C. B. 91. 
Natter of Subſtance is whatever is eſſential to the Gift of the Action; for ir was not the Intent 
of the Statute of Jeofails to ſupply a Thing that is eſſential to the Action that is not put in Iſſue, it 
might have been found againſt the Plainriff, and a Verdict will not help that which was never put in 
the Iſſue; for the Action may be ill founded notwithſtanding that Verdict, if ſomething eſſential to 
maintain the Plaintift's Action was not put in Iſſue; but if the Verdict be upon a Matter Collateral to 
the Plaintiff's Action, and all the Eſſentials to the Action are well alleged, there no Advantage can be 
taken, becauſe when the Cauſe is tried the whole Weight of it is put in the Point in Ifue ; and where 
the Parties had been at the Expence of a Trial, it was the Intent of the Statute that the Verdict ſhould 
determine the Cauſe, and the wrong Pleading of ſuch Collateral Matters ſhould not turn to the Diſad- 
vantage of any of the Parties; for the Benefit of ſuch Collateral Matters are waived, when they have 
put the Streſs of the Controverſy on the Point in Iſſue. G. Hiſt. 109. 110. 
As if Treſpaſs be brought for chaſing the Plaintiff's Beaſts, the Defendant ſays the Place where &c. 
15 this Franktenement. The Plaintiff preſcribes for Common pro magnis Averiis in the Place where, 
Levant and Couchant in Dale. The Plaintiff in his Replication does not ſhew they were Magna Ave- 
ria, or f that they were Levant and Couchant in Dale; yet if the Preſcription be in Iſſue, and that be 
found for the Plaintiff, he ſhall have Judgment, becauſe the Iſſue being on the Right of Common, 
which is Collateral to the Injury done by the Beaſts, and the Right being found for the Plaintiff, the 
Yefendant has waved all other Bene fit of the Replication, and therefore rhe Statutes hinder him from 
taking any Benefit after Verdict; for the Defendant by his Iſſue confeſſes the Injury in chafing the 
Beaſts, if there be no Right of Common, and waves the Advantage he might have taken on Demurrer 
far the Plaintiff's not bringing himſelt within the Preſcription of what was eſſential, ro ſhew an In- 
* in coy the Beaſts, G. Hiſt. of C. B. 110. 111,—— ee Saund. 226, Paſch. 20 Car. 2. Stennel 
ve OgR, S. P. if | 
8. P. held aided by the Statute of Jeofails, and Judgment for the Defendant. Cro. J. 44, pl. 12. 
Mich. 2 Jac, B. R. France {or Prance] v. Trirger.— 8. C. cited Ld. Raym. Rep. 168.—8. P. and 
aKed after Verdict. Vent. 34. Trin. 21 Car. B. R. Anon. . 


4Q Ir 
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In Caſe for Words by Kon: of Privilege, the Defendant demurr'd to the 


— 


—  Y 


Fledees. Per Cur. This is Subſtance, the Defendant having demurr'd ſpecially for e cal py 
1 and the 


Plaintiff having joined in Demurrer, and put this ſpecially on the Court; f. 
Pledges may be found at anv Time pending the Pes, yer 5 now after eK ide bathefvie 
* . be Ls againſt the Ao 26. Bur afterwards on the Importunity of Conſe ad pol . 
of Coſts, the Declaration was amended, and Pledges entred. 2 Lev. 3 : ent 
Hardy v. Gilding. a . l n 10s Cat. 2. C5 
In Debt upon a Judgment chtained 34 Car. 2. ſetting forth the fd judgment & 
E Proceſſum inde Laber in eadem Curia nuper Domint Regis coram * — apud Wiew wa Rerordun 
The Detendant demury'd, for that he ſhould have declared Coram ipſo nuper rege apud Wed liquet. 
corey Dom. 8 &c. plenius liquet + ihe Court held it was bur Marter of Re = — 
ing upon a jurrer, it was not amendable, Mod. 235. Trin. . m, bur 
Brodihave. EE ; : 3 35. Trin. 4 Jac. 2. B. R. Franſbau v 
In t on Bond by J. A againſt J. B for Payment of 561. to E. ſuch a Da ; 

the Plaintiff, who was Surety 2 the Defendant in another Bond to E. for 2 of — — 
the Defendant pleaded Solvit ad Diem, and the Plaintiff replied Quod prædict. J. B. non ölen Su 
idem J. B. ſuperius allegavit, & hoc petit quod Inquiratur per Patriam & pradict. J. B Gmilive- prout 
ter Verdict for the Plaintiff, the Defendant (upon whom the Iſſue lay) having made no Dete Ear 
was moved in Arreſt that they relied on the Miſpriſion, and therefore made no Defence and * 3 
Stat. 1% Car. 2. cap. 8. extends not to this Caſe ; for that aids a Miſtake of the Name where Pen 
Defendant has been right named before only, where that might be ſhewn for Cauſe of Demurrer * 
* not wy here; and = this the Court agreed; but they held it amendable by Stat. 8 Ty by = 
t was amended. - Comyns's Rep. 250. pl. 139. Trin. 2 Geo. 1, C. B. John Abrahat v. lohn Bun 

* Sce Tit Pledges J Jon Bung, 

+ See Tir. Faits (M. a) &c. + Sec Tit. Treſpaſs (Q. a. 3) (Q. a. 4) 

See Tit. Treſpaſs (Q a. 5) pals (Q 3) (Qu. 4) 


See Tit. 2. Or the miſtaking of the Chriſtian Name or Surname in 
Record (O) tiff or Defendant, . Ende or Lenant,“ Sums ot Money, 3 
or Year, by the Clerk, in any Bill, Declaration, or Pleadings, where the 
right Name &c. in any Record preceding, or in the ſaiue Record, are once 
rightly alleged, whereunto the Plaintiff might have demurr d, and ſhewn 
the ſame for Cauſe; nor for want of the Averment of Hoe paratus eſt 
Verificare, or Hoc paratus eft Verificare pe: Recordum; or {or not alleg- 
ing + Prout patet per Recordum; Or for that there is no right + Venue, 


+ See tit. ſo as the Cauſe were tried by a Fury of the County or Place where the Aion 
Trial is laid, 
(H. a. 2) &c. | | 

Debt in London on a Bond condition'd for Enjoyment of a Walk called Shrub-walk in Whittle. 
wood Foreſt in the County of Northampton, and the Venue was of Shrub-walk, and the Cauſe was 
tried in Northampton. After a Verdict for the Plaintiff it was mov'd, that here was a Miſctrial, be. 
cauſe the Venire Facias could not come from a Walk in a Foreſt, f which is only an Office or Liber. 
ty, and the Court inclin'd that it was not aided by the 16 & 14 Car. 2. but afterwards all the Court 
be ſides Twiſden held it within this Starute ; and as to the Words in the Statute, viz. (County where the 
Action is laid) they conſtrued it to be (the County where the Iſſue is triable) and ſo tho? all agreed that 
Ven. Fac, cannot be of a Walk, eſpecially here it being nam'd only collaterally as an Aſſigument of a 
Breach of Covenant, and not as a Lieu conus, but that it ought to have been from the Foreſt, yet it 
is aided by this Statute, and Judgment for the Plaintiff Sid. 325, 326. pl. 5. Paſch. 19 Car. 2. B R. 
Strike v. Banes. Lev. 207. Stirke v. Bates, S. C. adjudged accordingly by all but Twiſden, 
that being tried by a jury of the County where the Matter in Ide aroſe it is within this Statute, and 
that it would deſtroy all the Law touching Juries to try it in a County foreign to the Iſſue who 
could not know any thing of it; and the rather, becauſe the Statute ſays further, that (in this and 
ot her like Caſes &c.) and here the Action being laid in London is well tried in the County of Northamp- 
ton where the Matter in Iſſue is. 

In Covenant, the Action was laid in Londen, ard Iſſue was joined wpon a Feoffment in Oxfordſbire of 
Lands in that County, and the Cauſe was tried in London. After a Verdict for the Plaintiff it was mor d 
in Arreſt of Judgment, that this was a Miſ-rrial, becauſe a Feoftment of Lands in Oxfordſhire is lo- 
cal, and therefore the Cauſe ought to have been tried there; ſed per Curiam, this is help'd by Sta- 
tute 17 Car 2. being tried in the County where the Action was brought. 3 Salk. 364. pl. 11. Anon. 

In Covenant for e of Rent upon a Demiſe of Allom Works (in Lancaſhire.) Defendant 


pleaded that Plaintiff incloſed the Mines ſo that he could not enter to work them, and Ifſue thereupon was 

tried in London, where the Covenant was alleged to be made. After Verdict Defendant mov'd, that 

this was a Miſ-trial ; but whether it was aided by 16 & 17 Car. 2. cap. 8. Curia adviſare vult. 2 

Jo $2. Mich. 29 Car. 2. B. R Aynſworth v. Chamberlaine. 3 Keb. 654. pl 7. S. C. the Court 
ivided, & adjornatur. [bid. 675. pl. 46. S. C. the Court divided, & ad; 


jornatur, bid. 
691. pl. 17. Aynſworth v. Champion, S. C. per Cur. this is not aided by the 16 & 17 Car. 2. cap. 8. 
which never intended to ouſt the Juriſdiction of the County Palatine, Lin which it ſeems according to 

Keb. 654. the Lands lay] and Judgment flay'd, Wyld præſente, [who with Twiſden belore held 


the contrary.) | gal 


6 
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of Lands in Kent, Cambridgeſbire, and Hertfordſhire, was tried in London where the Action was 


Seiſen inti is being atligned for E he Court ſeem'd to incline 
for the Plaintiff, and this being athgned for Error, the Court ſe t 

bett unn well enoagh after a Verdict by the Statute 16 & 17 Car. 2. cap. 8. ſed adjornatur, Raym. 

t 


2. B. R. Horton v. Nanfan. 
9% 2 wet Adler, and on a Traverſe in Surrey, and this moved in Arreſt of Judgment, and 


ini ay Judgment, for that a wrong County is not remedied by the Stature, but on- 

—_ 9 wt. he County; but Dolbin, Gregory, and Eyres J. e contra. And Eyres ſaid, 
We Had — res inte Ihe ſhould be of another Opinion, bur all Reſolutions being otherwiſe he ac- 
po Ted 12 Mod. 7. Trin. 3 W. & M. Chew v. Briggs S. C. cited 3 Lev. 304. Paſch. 6 W 
& M in CB. and ſaid to have been determined the laſt Term in the Exchequer Chamber by the 
05 ion of 4 Juſtices againſt z, that it was cur'd by the new Statute ; and therefore in the prin- 
ele Caſe there, which was Hunt's Caſe, and was Debt for Rent in London of Lands in Eflex, 
8 Defendant as to part pleaded Nil debet, and as to the Reſidue an Entry and Expulſion; whereu 
Iſſac and Verdict for the whole intirely and Damages, and it was mov'd that the Iſſue as to the x= 
Ion was local to be tried in Eſſex, and therefore the Verdict intire for Debt and Damages ill in to- 
but by reaſon of the Caſe of Briggs v. Chew above the Court would not reverſe the Fud nt in 

ys * Caſe, but affirm'd it, tho (as the Reporter oblerves) ſome of the moſt conſiderable 
. 2 now there, and alſo the 3 in the other Court being alſo the moſt conſiderable were of the con- 
trary Opinion; but that in both Caſes the Judgments were given per Majoritatem Numero, non Pon- 


* Debt in Middleſex on a Bond conditioned to pay 50 l. at ſuch a Place in London, The Defendant, 
alter Oyer of the Bond and Condition, pleaded Payment at the Day &e. and on Iſſue joined it was tried 
in Middleſex, before the Lord Ch. J. Holt, and Verdict for the Plaintiff. | It was mov'd in Arreſt of 
udgment, that this ought to have been tried in London. ; But Powell, Powis, and Gould J. abſente 
Rol held, that according to the Caſe of Croft and Boite in 1 Saund 246. and Jew v. Briggs, 3 Lev. 
4 and Dame Calverly v. Leving, it was aided after Verdict. 2 Ld. Raym. Rep. 1212. Mich. 4 


— Maitland v. Tay lor. 


3. Mer any Judgment after Tecd, Confeſſion 7 Cognovit 28 or Re- The Pls 
lila Verificatione, ſball be reverſed for want of Miſericordia or Caplatur ; 8 
or that a Capiatur is enter'd for a Miſericordia, or a Miſericordia for a Hefendant 
Capiatur; nor for that Ideo Conceſſum eff per Curiam is enter'd tor Ideo demurr d to 
Conſideratum /t per Curiam; ner for that the Increaſe of Colts after à one, and 


Verdict in an Action, or upon a Nonſuit in Replevin, are not enter'd to be Plaintiff 


at the Requeſt of the Party; nor by Reaſon that the Colts in any Fudg- — I 
ment are not enter'd to be by Conſent ot the Plaintiff bad Tudg- 
ment, and 


then entred a Nolle 4 as to the other 3, but without a Miſericordia, whereupon Defendant brought 
Error, and aſſigned this Matter, and cited Co. Ent. 675 to which it was anſwered, that by 16 Car. 
2. cap. 8. no Todement after Verdict &c. ſhall be reverſed for want of a Miſericordia, and that b 

& 5 Ann, cap. 16. no Judgment ſhall be reverſed &c. by reaſon of any Matter which would have 
been aided by any Statute of Jeofails in Caſe of a Verdict ſo as an original Writ &c. be fil'd, and 
therefore the Judgment is not to be reverſed for want of that Word, Bur per Cur. if the Entry had 
been neceſſary at Common Law, there is no Statute of Jeofails which cures the want of ſuch Entry; 
for thoſe Statutes extend to Judgments enter'd by Confeſſion, Nil dicit, or Non ſum Informatus, bur 
the principal Judgment is neither of theſe, for it is a Judgment uh a Demurrer joined Now at Com- 
mon Law there was no need of entring a Miſericordia in ſuch Caſes, becauſe ſuch Entry is only pro 
falſo clamore, and here is no Colour of 2 falſe Complaint, becauſe the Plaintiff ſays, Non vult ulterius pro- 
ſequi ; and as for that Caſe in the Ld, s Entries, many of them have been condemned; fo the 
Judgment was affirm' d. 8 Mod. 198. Mich. 10 Geo. 1724. Anon. 


4. But all ſuch Omiſſions, Variance, Defects, and all other Matters of like In Triſpaſs 
Nature, not being againſt the right of the Matter of the Suit, nor whereby jor Heine in 
the Iſue or Trial are alter d, ſhall be amended by the Courts where ſuch Fudg+ Huey = 
iaents are given, or wheretunto the Record is removed by Writ of Error. Piſces cepit. 

vr | Afte - 
dict it was moved that he ſhould have alleged what Kind of Fiſh, and the Number. But it Sho 
ſwer' d that this was help'd by the Oxford Act, and that the Words, That Jud ment ſhall not be arreſted 
for any other Exception that does not alter the Nature of the Action or Trial of the Iſſue ſhall extend to this 
Cale. But per Cur. None of the Acts have aided this Caſe, tbe Number of the Fiſb not being expreſſed ; 
As if one ſhould bring Treſpaſs for taking his Beaſts, and not ſay what. Vent, 27/2 Trin. 27 Car. 2. 

R. Anon. Vent. 329. Trin. 30 Car. 2. B. R. Hovel (alias Howell) v. Reynolds S. P. and 2 Jo. 
109. S. C and Judgment Quod Querens nil capiat &c.——See Tir. Treſſ paſs (I. 2) pl. 5. S. C. | 

In Eyectment, the Verdict was Jacens proximum ad Meſſuagium modo F. N. and the Judgment was Ja- 


<cns proximum ad Meſſuagium in Occupatione F. N. This being aſſign'd for Error, Raymond J. held 
that if this Variance be not amendable by the Common Law, it is not within any of the Statutes of 
Jeofails unleſs the Words of 16 & 17 Car. 2. will help it, viz. © But that all ſuch Omiſſions, Vari- 

ances, Defects, and all other Matters of like Nature, nor being againſt the Right of the Matter of 


« the 
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the Suir ſhall be amended &c.” But he thought that (ot) and (in the 
Et adjornatur. Raym. 598. Trio, 32 Car. 2. B. K. Norris v. Bay field. 


—— 


Occupation of) are the fate 


5. F. 2. This Af ſhall not extend to any Appeal of Felony or M 
any Indittment or Preſentmeat of Felony, 2 Gs 2; * ot as nor to 
nor to any Proceſs upon them, nor to any Attion upon any Penal Statute $442, 
than concerning Subjides of Tonnage and Poundage. —— 


For further Explanation of this Statute, ſee the pro z 
under this Head. Proper Diviſions 


— —_ 4 * 
EY — I" — 


— R 2 


(Q) Statute of 4 & 5 Ann. 


In Debt on 4 I? 5 Ann. cap. 16. WW demurrer Hall be join'd and enter'd in any 


A * Le. 1 Suit in any Court of Record, the Judges foall 


cognovit Ac- C ide Fudgment, according as the very Right of the Cauſe and Matter in Lay 
rionem, bur ſhall appear without regarding any ImperteEtion, Omithon or Dete&t, in any 
in Bar of Writ, Retorn, Plaint, Declaration, or other Pleading, Proceſs 0 
Execution Courſe of Proceeding, except thoſe only which the Party demurring ſhall 


bis Peg. <P4T 
fon Kc. A{pecially ſer down with his Demurrer as Cauſes of the ſame, notwithfang. 


22 that ing t hat ſuch Imperfection E5c. might have heretofore been taken to be Matter 


e was a of Subſtance, and not aided by the Statute 27 Kliz, cap. 5. fo as ſufficient 


1 atter appear in the Pleadings, upon wiich the Court may give Judg- 


modo diſ- ment according to the right of the Cauſe; and no Advantage ſhall be talen 
charged of an immaterial Traverſe, or of the Default of entering Pledges, or of the 
Juxta For- Default of alleging the bringing into Court any Bond or ather Deed 
_ — mention d in the Pleading ; or of the Default of alleging of the bringing into 
of Inſolvent Court Letters Teſtamentary, or Letters of Adminiſtration ; or of the Gui. 
Debtors. ſion of Vi & Armis & Contra Pacem ; 
The Plain- 
tiff demurr'd, and inſiſted that ir did not appear that he petition'd, and that Defendant ought to ſhew 
his Qualifications, and that he is within the Act, and that it ought not to be put upon the Plaintiff to 
do it. The Defendant, without pretending to make his Plea good, infifted upon this AR, viz. that 
13 ſhould be given as the Right appears. It was inſiſted for the Plaintiff that here appear d no 
ufficient Cauſe of Diſcharge, but a good Cauſe of Action for the Plaintift; And per Powell J. this 
Act does not help Subſtance ; and that if this Sort of Pleading he made good, the Court can never 
know when particular Juriſdictions act with Authority and when not; Quod Holt Ch. J. conceſſit, 
and ſaid that this Expoſition was to take away the Party's Iſſue from him. See 2 Salk. 521. pl. 24 
2 v. Beale Paſch. 5 Ann. B. R. and Ibid. pl. 25. Hill. 5 Ann. B. R. Wäoodrington v. 

everill. 

By this Statute no Advantage can be taken upon a General Demurrer of ſuch Faults in Form as 
would be cured by Verdict. See 10 Mod 252 

Adminiftrator brought Debt in the Debet & Detinet againſt the Heir of the Obligor, and concluded ad 
Damnum ipſius the Plaintiff &c. After Verdict on Nil debet this was mov'd in Arreſt of Judgment. 
It was confeſs'd to be a Fault in Form, but that ir was cur'd by the Verdict by Stat. 16 & 17 Car. 
2 and by this Stature ; and per Cur. this Statute does not relate ro obſtruct this judgment; for the 
Court are to proceed to it notwithſtanding any Default in Form, unleſs Advantage is taken of ſuch 
Fault upon # ſpecial Demurrer, which not being done in this Caſe the Plaintiff had Judgment. 8 
Mod. 356, 357. Paſch. 11 Geo, Newland v. Filer. 


Error aſ- Or f the Want of Averment of Hoc Paratus eſt Verificare, or Hoc Fa- 
fign'd was, ratus et Verificare per Recordum, bur the Court ſhall give Fudgment de- 
mot oe . cording to the very rig ht of the Cauſe wit hom regarding any ſuch Imperfec- 
i. was Col. Lions, or any cther Matter of ike Nature except the ſame ſhall be ſpecially 
lins per . . . /hewn for Cauſe of Demurrer. 


Busby Attor- ws | 
natum ſuum without any Chriſtian Name. Holt Ch. J. ſaid, that he remember'd a Caſe, * 
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A that the Attorney by whom the Party appeared was no Attorney of that Court ; but it 

0 51 ſallow'd for Error, and that is not the Merits ot the Cauſe, and may be help'd by the late Act, 
2 = after Verdict. Judgment affirmed. 11 Mod. 219. pl. 8. Paſeh. 8 Ann. B. R. Nelſon v. 
n of Debt upon a Recognizance of Bail, the Deſendant pleaded Payment; the Plaintiff replied 
2 ment , and concluded <vith an Averment inſtead of to the Country, whereto Defendant demurr'd gene- 
Nonpay od the Queſtion upon the Argument was, whether this was helv'd by the Statate for the Amend- 
_ "Toke Law 4 & 5 Ann. The Court gave Judgment for the Plaintiff niſi, but the Plaintiff af- 
_—_ ds, upon adviſing with his Counſel, mod ro amend upon Payment of Coſts. Barnes's Notes of 
G B. 7. Paſch, Geo. 2. Sharp v. Starye. 


Ill the Statutes of Jeofails ſhall be extended to Judgment entered 
upon Conteſſion, Nihil date or Non ſum Informatus, in any Curt of Re- 3 
cord ; and no ſuch 7 udgment Jhall be reverſed, nor any judgment upon any ment on Be- 
Writ of Inquiry ot Damages executed thereon be ſtay d or reverſed, for any murrer the 
thing which would have veen aided by the Statutes of Feofails in Caſe a Ver- Want ofa 


id had been given in the Action, 10 as there be an Original Writ or Bill, 1 


and Warrants of Attorney, duly filed. Wer, and 

| the Chief 
Juſtice certified that no Bill was filed in that Term, it was inſiſted that it ſhall not be filed in another 
Term, and this Statute enacting that all Statutes of Jeofails ſhall extend to * by Confeſſion, 
Nil dicit &c. and that no ſuch Judgment ſhall be reverſed ſo as an Original Writ or Bill is filed, it 
*mports that if no Bill is filed the Judgment ſhall be reverſed. And the Court ſeem'd of Opinion that 
Ader ſuch Certificate by the Ch. J. a Motion for filing a Bill was improper, 8 Mod. 283. Trin. 10 Geo 
1. Martin v. Budgell. 


9 Ann. cap. 20. Enacts, that the Statute of 4 & 5 of Ann. cap. 16. of A- 
mendment of the Law, and all Statutes of Feofails ſhall be extended to Writs 
„ Mandamus and Informations in Nature of Quo Warranto, and Proceed- 
ines thereon for any the Matters in the ſaid Att mention d. 


For further Explanation of theſe Statutes, fee the proper Diviſions un- 
der this Head. 


(R) Statute of 5 Geo. 1. cap. 13. 


By 5 Geo 1. cap. T is enacted that all Writs of Error wherein there ſball E. recoverid 
be any Variance from the Original Record, or other ./*d4gment in 


3 | 
Delect, may and ſhall be amended and made agreeable to ſuch Record, by | ty 
the reſpective Courts where ſuch Writ or Writs of Error ſhall be made re- R. 4d & in 


turnable; and that where any Verdict hath been or ſhall be given in any the Mar- 
Ation, Suit, Bill, Plaint, or Demand, in any of his Majeſty's Courts of ſhalſea as 


Record, the Judgment thereupon ſhall not be ſtay'd or reverſed for any De- 1 


Jea or Fault, either in Form or Subſtance, in any Bill, Writ Original ards P. 2d 
or Judicial, or for any Variance in ſuch Writs from the Declaration or Q. only 
other Proceedings. . —_ 2 

; rit of Er- 
vor, Which was ill, and the Record not removed thereby; it was moved to amend the Writ by 5 Sta- 
tute; Bur the Court held it not amendable the other Defendants not joining in the Writ; and the Wrir 
of Error was quaſh'd. 2 Ld. Raym. Rep. 1532. Trin. 2 Geo. 2. Elkins v. Paine. 

The Plaintifls in Error ſet forth that D. the Defendant in Error had brought an Eje&ment for Lands 
again ſt the Plaintiffs and one EF E. and ſet forth the whole Proceedings —— them and F. E. and then 
ſhecv the Death the Heath of the ſaid F E. and then conclude that the ſaid udgment was Ad grave Dam- 
num of the Plaintiffs and Cujusdam A. E. Filie & Heredis predifti F. E. and the Plaintiffs and M. E. 
% m the Aignment of Errors. The Court held this Caſe plainly within this Act which amends all Va- 
ances and Detects which vary the Writ from the Record. Now the Suggeſtion of the Death of F. E. 
1s right and neceſſiry, for otherwiſe the Writ would be wrong; then the Ad grave Damnum of M. E. 
&<. is the only Variance from the Record, as not * warranted by it, and therefore amendable ; 
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the Plaintifts had alſo Liberty to withdraw the Aſſi nment of Errors i ic 1 
was ſtill in Paper, and that the Defendant had = pleaded, Aa 1 7 had joined, a It 
B. R. the Hollow Sword-Blade Company v. Dempſey. Pl. 13. Hill. 4 Geo. 2. 
Per Cur. where an Amendment of a Writ of Error is pray'd upon the Statute of 
is to be without Coſts; but if the Prayor be alſo to amend the Aſſienment 


becauſe then the Party comes for a Favour of the Court. 
Marret v. Gardiner. 


5 Geo. 1. cap. 12. 
of Errors, the Rule is os G 


Gibb. 268. pl. 14. Palch. 4 Geo. 2 B. R. 


S. 2. Provided, that nothing in this Af ſhall extend to any Appeal 
or Murder, or to any Proceſs, or any Indict ment, Preſen 2 * 2 
tion, of or for any Offence or Miſdemeanor whatſoever. p 


(S) Statute of 4 Geo. 2. cap. 26. 


Bur by #4 Geo. 2. cap. E Natts that, All Writs, Proceſs, Plradings, Rules, In- 
Stat. 6 Geo, 26. F. 1. did ments, Records, and all Proceedings in any Courts c 
2. cap. 6. Tuſtice within England, and in the Court of Exchequer in Scotland, ſhall be 
4 & 2 in the Engliſh Tongue. | „ 

not extend to the Court of the Receipt of his Majeſty's Exchequer. 


S. 2. Miſtranſlation or Miſtake in Clerkſhip in Proceedings begun before 
the 25th of March 1733, being part Latin and part Engliſh ſhall be no Er- 
ror, but may at any Time be amended, whether in Paper or on Record, before 
or after Fudgment, upon Payment of Reaſonable Cofts. 

F. 4. Every Statute for amending Feofails all extend to all Forms and Pro- 
ceedings (except in Criminal Caſes) when the Proceedings are in Engliſh, and 
this Clauſe ſhall be taken in the moſt beneficial Manner. 


(T) Variance of Names and Things in the Writ, 
Count, or Specialty. 


Br. Re- 1. IN Treſpaſs it paſſed for the Plaintiff, the Defendant alleged in At- 
pleader, pl. reſt of Judgment that the Wriz is Arbores ſuccidit, cepit & aſportavit, 
er in the Co dit) is 1 Bur per 8 he Writ is good 
s C and in the Count (ſuccidit) is left out. But per Strange the Writ is good, 
In an Action and the Count may be amended by the Statute; by which he awarded 
upon the that the Plaintiff ſhall recover. Br. Amendment, pl. 30. cites 7 H. 6. 
Caſe, the 

Writ was 

for Raiſing the Yard, and the Declaration was for Exalting the Yard and making a Gutter there, and ſo 
more comprized than was in the Writ, After Verdict this was held by the Court to be ill, and not 
aided by the Statute. Cro. E. 829. pl. 34. Paſch. 43 Eliz. C. B. Norton v. Palmer. : 

In an Action on the Statute for the Tithes of 20 Acres de quibus quidem Triginta Acris no Tithes had 
been paid &c. After Verdict for the Plaintiff, it was moved to amend and make it ( Viginti) according 
to the firſt Part of the Declaration; bur all the Rolls being Viginti, it was held that it could not be 
amended ; bur being after Verdict, the Court inclined that it was well enough, and the (triginta) only 
Surpluſage; for de quibus quidem Acris is good enough, and cannot be intended of more than 20 Acres. 
Sid. 135. pl. 9. Paſch. 15 Car. 2. B. R Fanſhaw v. Mildmay.—Lev. 97. S. C. and per Cur. there being 
no zo before, the 30 is void, and Judgment for the Plaintiff. 


Br. Bille, pl. 2. Bill of Debt of roo Marks by Attorney in C. B. &c. and demands 


2 1 100 Marks, in as much as he acknowledged himſelf indebted to * 27 
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7in 100 J. and it was abated without Amendment. Br. Amendment, Hebr varies 
pl. 33. cites 7 H. 6. 36. from the Ob- 


. . x ligation, it 
he Default of the Clerk who ſees the Record and the Specialty, and if this Matter be found by 
16. | 
Examination 0 


Clerk, it ſhall be amended, per Fairfax; But per Pigot, a Thing <vhich ought to 
b 8 — Party, as the Vill, Miſtery; or the like, ſhall not be amended. Br. Amend- 


ba the Plaintiff counted Quod Tranſgreſſionem prædictam Br. Replead- 
. Day of the Writ, that is to ſay, the 18th Day of March er, pl. 3. 


3 1 Fe 
here the 7e/te was the 10th Day of Fanuary. The Detendant pleaded _ Treſ⸗ 

9 Illue which paſs'd againſt him, by which he prayed Amendment ; paſs, the 

= r Newton, this is reaſonable, tor it is only a Miſprition ot Original was 


che Clerk, but F orteſcue contra, for then the Jury have given 4 Te 


too little Damages, and then Attaint lies; Quære; tor the Plain- in' the De- 


riff recovered, but Writ of Error was brought immediately. Br. A- claratien ſup- 

| 6. 15. poſed the 
mendment, pl. 3. cites 20 H. 6.15 — 
dune 20 Jan. 6 Jac. which is after the Teſte of the Original ; agreed that this ſhall not be aided by the 
Statute of Jeolails, 2 Brownl. 273, Mich, 5 Jac. Anon. 


Audita Querela againſ} W. Langwat upon Indenture of Defeaſance, & in Debt 
and becauſe the Indenture was Langawat, and the Writ was Langwat, ubon an Ob- 


n y "ug 1 . 3 I 
leaving out (a) theretore ill, but becauſe it was Miſpriſion of the Clerk, a — WY 


theretore it was amended. Br. Amendment, pl. 38. cites 21 H. Writ varies 
6. J. from the 
Obligation. 

Br. Amendment, pl. 38. cites 21 H. 6. 5 Debt upon an Obligation, the Plaintiff as named R 
Hill in the Writ, and R. Hull in the Obligation, and it was amended, tho! it be Original ; contrary, it 
was ſaid, peradventure, if it was the Defendant who was miſnamed; Quære Diverſity ; but the Statute 
is that for a Syllable or Letter too much or too little no Writ ſhall abate, and if the Letter (i) be 
added to R. Hill it will be R. Hull, therefore it was amended. Quod Nota bene, Br. Amendments, 
pl. 40. cites 22 H. 6. 43. | 


5. Where the Writ was Fo. Littleton, and the Patent W. Littleton, and 
where the Patent was Will' Hals and Ric' Niveron, and the Writ 
WilP Has and Ric' Newton, thoſe ſhall nor be amended ; for the pro- 
per Names of Fuſtices or of Parties cannot be amended. Thel. Dig. 224, 
lib. 16. cap. 6. 8. 16. Trin. 27 H. 6. Amendment 34. 
6. Writ of Forger of falſe Deeds was di verſa falſa Facta & Minumenta, 
and the Count was but one Deed of Feoffment, and one Letter of Attorney, 
and theretore the Count ill, and could not be amended, unleſs ex aſſen- 
ſu partium, becauſe the Count was of another Term. Br. Amendment, 
pl. 15. cites 35 H. 6. 37. 
7. In Forcible Entry the Certainty of the Land was omitted in the Count, 
wm abated, and not amended, Br. Amendment, pl. 106. cites 38 
1. 6 
8. Debt upon Indenture againſt the Abbot of W. where the Specialty is Debt upon 
Avogt of Mary, if it be found by Examination that the Clerk who made an Obliga- 
the Writ had the Indenture, then the Writ original ſhall be amended. — A 
Br. Amendment, pl. 73. cites 11 E. 4. 2. C alias die 


” | F. Clerk, 
and in Ne Count J. S. Clerk was omitted, and therefore the Defendant pleaded the Variance to f Count, and 
becauſe the Declaration was enter'd this ſame Term, therefore it was amended per Judicium ; Quod 
Nota. Br. Amendment, pl. 69 cites 14 E. 4. 25. 

*. here the Declaration varied from the Original in the Defendant's Name and Addition, it was ſaid, 
mat the Curſitor or Clerk that made out the Writ may be order'd to attend, and if his Inſtructions were 
right, to amend the Writ by them. 2 Vent. 46. Paſch. 1 W & M. in C. B. Anor., 


9. In a Formeden brought upon a Patent of H. . the four capital Letters S. C cited 
of the four firft Words were omitted, viz. H. R. A. F. for Henricus Rex 2 
"gliz, Franciæ &c. on Purpole that there might be the more room Rep. 17.8, 


o 
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Mich 28 & to flouriſh and beautify them with Gold. The Ld. Keeper f. FEY 
29 Eli, in would cauſe the ſame to be amended if the Juſtices of C, Þ. would | he 
Lane s "1 tify that he might; but atterwards the Patent was allowed in C "ye 
cited 9 Rep. be good, as It was by reaſon of the Number of Patents that are lo : D 
48. a. by the 342. a. pl. 53. Trin. 1) Eliz. Digby v. Mounttord. ack 


Reporter in 


a Nota S. C. cited Arg. Godb. 415. 

Roll Rep. 10. Reſolved per tot. Cur. that where the original Writ varies from rhe 
432 PI 26. Declaration it is not remedied by any Statute ol [eotails. R | 
S. C. & © . . S . { * , . 5 Cp. 37. 
SP Paſch. 34 Jac. [bur ſeems miſprinted tor Eliz } Biſhop's Cale. 


§. P. Arg 
and ſeems admitted per Cur. Cro. J. 674, 675. Mich. 21 Jac. C. B. in pl. 8. 


Bulſt. 217. 11. In Debt tor $00 1. the Plaintiff declared upon a Statute Obligato- 


1 ry ſolvendum on Requeſt, and it appeared to be payable at a certa;n Day ; 
<P. does this was held by the whole Court to be a Faulc incurable. Ciro. J. 316 


not appear. pl. 20. Mich. 10 Jac. Fox v. Iukes. 
8. C. cited 12. The Plaintiff was a Bithop, and declared upon a Leaſe made vy 
as the Biſh- ,,,,/elf, and the Original was, of a Leaſe made by his Predeceſſor ; ad- 


op of Wor- . 1 , ; 9 21 | 
— 58 judg'd that this is a material Error, and tho' it was alter a V erdict, 


Caſe. Cro. it was not help'd by the Statute of 18 Eliz. and theretore the Judgment 
C. 272.in pl. was reverſed. 3 Bulſt. 224. Mich. 14 Jac. Young v. Biſhop ot Ro- 
. 
Rep. 432. 

pl. 26. the Biſhop of Rocheſter v. Long, 8 C. and tho' it was objected that the Point of the Writ 
was the Walte for which the Action was brought, and that the Time of making the Leaſe was not 
material, and that it was not like Biſhop's Cafe, as had been urg'd, for there the Variance was 
material, becauſe Chriſtopher and John could not he one and the fame Perſon ; but the Court held 
this all one with Biſhop's Caſe ; for the Leaſe by the Predeceſſor cannot be intended the Leaſe made 
by the Succeſſor; and they reverſed the Judgment, 


13. In Warrantia Chartæ, the Plaintiff counted upon a Feeff ment made 
by Dedi & Concelh ad D. in Norfolk, whereas the Land was laid 10 le 
in another Town, and upon Demurrer this groſs Fault appear'd, and it 
was denied to be amended, becauſe it was pleaded without a Serjeant's 
Hand. Hob. 249. pl. 222. Hill. 16 Jac. Barrer's Caſe. 

Aſſault and 14. Error of a judgment in Affaulr in Battery, the Writ was directed 
2 *“ to the Sheriff of Middleſex, and in C. B. the Plaintiff declared upon an Ac- 
Iilin eto in tion in London, and fo there was Variance between the Writ and Decla- 
Com Mid- ration. The Court held it to be erroneous. It is true, where there is no 
dleſex, but Original it is help'd by the Statute, but a vitious Original is not help'd, 
in the Bill yrherefore the Judgment was reverſed ; for the Court is certiſied that 
mn Ri this is the Writ in this Plea betwixt the ſame Parties, and the Court 
London, but Will not intend another Writ, or that it was without Writ, Cro. J. 


1 _ 479. pl. 3. Paſch. 16 Jac. B. R. Pollard v. Blight, 
a Verdi 5 
the Court held that it was aided by the Statute as the Want of an original Writ is, and that this Bill 
in London is as no Bill at all for this Action brought and tried in Middleſex. Cro. J. 654. pl. 4 


Hill. 27. Jac. B. R. Calthorp v. Culpepper. Palm. cites 428. S. C. 


15. In Treſpaſs; the original Writ was of Treſpaſs in Ruddlelow, and 
the Declaration was of Treſpaſs in Boxe ; It was certified that this Was 
the Writ on w hich the Declaration was founded, and upon Sci, Fa. two 
Nihils returned, tho? it was known to one of the Judges that Ruddle- 
low was an Hamlet of Boxe, yet the Court not knowing it, it was hel 
a Variance in Subſtance nor help'd by any Statute, andJudgment was te- 
vers d. Cro. J. 664. pl. 17. Hill. 20 Jac. B. R. Hendy v. Thirſt. 


16. In 


6 


* 
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— 


16. In Debt on Account, the Writ was recited in the Declaration, Palm, _— 
and che Account was ſet forth to be apud Exon, whereas the original Aru Trae * 
was certified Devon. It was moved in Arteſt ot Judgment, for that alias, Keliy, 
tho! the Statute helps atter Verdict where there is no Original, yer 8 C. the |. 
when there is an Original which varies from the Declaration, and does or wy di- 
not Warrant it, it is not aided by the Statute; but per Cur. this is not * EL” 
any Original tor this Action in the County ot Exon, and fo it ſhall be Frelauney 
taken as if there was no Original, and fo be within the Purview of the v. Reynel, 


Statute. Cro. J. 674, pl. 8. Mich. 21 Jac. C. B. Reynel v. Kelley. 4 8 — 
Ibid. 225. S. C. and the Court divided. 


19, In Error brought to reverſe a Judgment in an inferior Court, for 
chat the Plaint was enter'd againſt Francis, and the Proceedings were 
againſt John, By Roll J. The Plaint being in the Nature ot an Origi- 
nal Writ, it cannot be help'd, though it be aſter a Verdict. Sty. 115. 
Trin. 24 Car. Brereron v. Monington. | 

18. Judgment in EjeEtione Firme was reverſed, becauſe the Words Sce Stat. 16 
Vi & Armis in the Writ were omitted in the Declaration. Cro. C. 40). = 1 
paſch. 11 Car. B. R. in Caſe of Mayo v. Cogthill. p. 9. at (F) 
19. Delt upon the Statute of Hue and Cry againſt the Hundred was by 2 Keb. 48;. 


Original was Edward, when it ſhould be CEdmund.) A Rule was 8 


made tor the Curſitor to attend, and that it he had right Inſtructions of Leſeleſt, 

then to amend it, Which he did in open Court. Sid. 412. pl. 8. Paſch. S. C. adjor- 
21 Car. 2. B. R. Parker v. Hundred of Little and Leſney. 1 7 
21. S. C. adjornatur. Ibid. 498. pl. 58. The King v. the Hundred of Little and Leſnes, 8 C 
The Court ordered an Amendment. 


20. The Original in Treſpaſs was Quare Clauſum fregit, and the De- Ejefment of 


claration was Luare Clauſum & domum Jregit ; and after a judgment tor 1 
the Plaincitt ia C. B. and a Writ of Error brought, this Variance was Lund, 300 


alfigned tor Error; but it was argued that this Original being certified Acres of Paſ- 
3 Terms ſince, and no Continuances, it could not be the Original to this tre &c. 


Action, and ſo a Verdi& may be intended without any Original, which After Ver- 
1 i « dict it was 
is aided by the Statute of ſeofails, and the Judgment was affirmed. 3 moved that 
Mod. 136. Trin. 3 Jac. 2. B. R. Tay lor v. Brindley, this Suit is 

by original 
Writ, and the Writ does not warrant the Declaration; for the Original is of one Meſſuage ar . Acres 
of Land, Per Cur. abſente Richardſon, This ſhall not be intended the Original upon which the Plain- 
utt declared, but that there was another Original which is imbezzled ; 1K, becauſe the Writ bears Teſte 
13 Aprilis, returnable 15 Paſch. and this Declaration is in Trinity Term, and here is no Continuance 
upon this Writ, . he Writ is againſt the Defendant and a Copyholder, and in this Declaration 
there is no Name of the Copyholder; and ſo this Want of an Original is aided by the Statute of Jeo» 
fails, and Judgment for the Plaintiff. Cro, C. 327. pl. 10. Mich. 9 Car. B. R. Johnſon v. Davy. 


* 


(U) Variance between Count and Count, where there 
are ſeveral, amended. 


! D upon an Obligation 4 12 Nov. after Imparlance, and in the 
| next Term the Plaintiff declared anew upon an Obligation of 12 
Feb. and upon Nihil dicit had Judgment. Upon Error brought the Court 


were divided whether this ſhould be amended. Golds. 136. pl. 36. Hill. 
43 Eliz. Wilkinſon's Caſe. 130. Pl. 


48 2. In 


Original, and at the Niſi Prius the Plaintiff was nonſuit, becauſe the Pl. 21. Car- 
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2 „7 2. In Debt upon Obligation dated 13 Feb. after Im 


g f arlance 
Bowes, S. C. ration was made, which was 7 Obligation dated 9 a 2d Decla. 
2 


ſays that at Fattum pleaded and [/ue enter d, the Variance was diſcover'd , 
firſt it was to be amended and made agreeable to the farſt Declaration, N > ng d 
denied to be order'd per Cur. For the firſt is the Principal; and all the Prothonow. 


o . - * . 3 . 

—— ries ſaid that this is no Inconvenience to the Detendant ; tor his Plea al. 

Defendant Ways + to the firſt Declaration, and is enter'd as to the hiſt, Cro 
bag Joon 105. pl. 41. Mich. 3 Jac. B. R. Burrel v. Bowes. 1 
it, and by | 
ſuch Amendment his Plea would be alter'd, and ſo the Trial would' go againſt him - ; 
was NN to be amended per tot. Cur. For the Imparlance was enter Hill 1 Tp = 2 * 
Paſch. 2 Jac. but the Defendant was admitted to plead De novo at his Pleaſure. —— —S$ee 2 8 Ty 15 
Mich. 14 Jac. Milward v. Maby, like Point; and the better Opinion of the Court . 


; ſeem'd to be, that 
the Judgment was well given, and not erroneous — And ſee Ibid. 228, 229. Mil + 
Cro. J. 415. pl. 4. S. C : » 329. Milward v. Watts, and 


After Non ett 


3. In Ejedtment the Plaintiff declared upon a Demiſe of 25 March 6 
ac. by virtue whereof he enter'd, and was poſleſs'd until the Defen.. 
ant poſtea, viz. Anno ſexto ſupradicto, ejected him. Atter Imparlance 

the Plaintiff made a ſecond Declaration, and therein the Ejectment was fer 
forth to be Maii Anno ſupradicto, which was right, and ſo found againſt 
the Defendant ; but whether this was erroneous, becauſe no Day ot 
Ejectment was mentioned in the firſt Declaration, was the Queſtion. Ic 
was agreed per Cur. that it any Matter of $ub/tance be omitted in the firft 
Declaration, which is the principal and material Declaration, ir cannot 
be aided or amended by the 2 3 for that is but a mere Recital of the 
firſt. Cro. J 311. Mich 10 Jac. Merrell v. Smith. 

4 The Plaintiff declared that the Detendanr Die Auguſti aſſaulted 
&c. omitting the Day of the Month; but the Declaration upon the Imparlance- 
Roll was perfect. Alter a Verdict and Jud ment, it was allign'd for Er- 
ror, and took a Difference where che 0 eclaration is 2 and the 
24 T wn. that this is not Error; for the Court is to adjudge upon the 
firſt Declaration only, the ad being only a Recital of the firſt, and be- 
gins with an Alias prout patet &c. The Court held the firſt Declara- 
tion imperlect and void, and that the Omiſſion of the Time is Matter ot 
Subſtance, and reverſed the Judgment. 2 Roll Rep. 152. 153. Hill. 
17 Jac. B. R. Bicroft's Caſe. 

5. In a Declaration deliver'd by the By, the Plaintiff's Chriſtian Name 
was miſtaken Fohn, where it ſhould be Peter. Powis and Gould J. (be- 
ing only in Court) held it not amendable, becauſe there is no Writ which 
it cau be amended by. 2 Ld. Raym. Rep. 771. Trin. 1 Ann. B. R. Poit- 
vin v. Tregeagle. | 

6. In Aſſault and Battery, the firſt Count was of a Battery by the De- 
fendant on John B. and the ad and 3d Counts were of a Battery by the 
Defendant on the ſaid Sam. (which was the Defendant's Name inſtead ot 
the Plaintiff's.) After Verdict for the Plaintiff, this being moved in At- 
reſt of Judgment, the Court held that it was aided by the 16 & 17 Car. 
2. which helps all Miſtakes of the Chriſtian and Surname of the Parties 
who are once rightly named before in the ſame Record, and here fob» 
is named right in the firſt Count. Comyns's Rep. 557. Hill. 10 Geo. 2. 
C. B. Blacklock v. Mariner. 
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(W) Variance of Names and Things in the Writ, and 
Re- attachment &c. amended. 


I. IN Annuity the Defendant pray'd in Aid, and the Prayee was eſſoign'd, 8 Rep 156. 
and at the 27 Adjournment the Defendant's Attorney was efſorgn'd, b. cites 8. C. 
and the Name of the Plaintiff varied from the Eſſoign, and becauſe it was 


a common Eſſoign it was amended. Br. Amendment, pl. 26. cites 2 


H. 4. 4 

Pg 5 Entry upon the Statute of R. the Original was to the Sheriff of F. But it the 
againſt F. B. of C. in the County of B. Gentleman, and was /ine Die Gy e Original was 
miſe of the King, and Re-attachment to the Sheriff of S. againſt J. B. of C. E 
in Com. tuo, Gentleman ; and per Danby, Choke, Davers, and Moyle J. tackiwear BY” 
it ſhall not be amended ; for then J. B. ot C. in the County of B. is not B. this ſhall 


attach d. Bur per Aſhton, Laicon, and Danby mutata Opinione, it ſhall "* A* * 
be amended. Br. Amendment, pl. 67. cites 2 E. 4. 7. S he 


* : ſame Perſon, 
and then the Defendant is not re-attach'd ; per Danby, Choke, Davers, and Moyle J. Br Amendment, 
|. 67. cires 2 E. 4. 7, —— But if one be named J. Hitchet in the Original, and J. Hitchcocke in the 
e- attachment, this ſhall be amended; for it may be intended one and the ſame Perſon, and known by 


both Names. Ibid. 


3. Writ of Adjournment of a Term made mention only of Common Days of Br. Diſcon- 
the Term, as Atiions and Proceſs returnable OF. Trin. 15 Trin. &c. had 2 
Day 15 Mich. A Plea had ſpecial Day upon Bill in B. R. the Monday af- * b 
ter Ott. Trin. and was at Iſſue, and paſs'd for the Plaintiff, and was diſ- S. C 
continued tor want of mentioning ſpecial Day in the Writ of Adjournment, Br. Parlia- 
and could not be amended ; quod nota; by which the Writ ot Adjourn- ment, pl. 54. 
ment and the Roll of it were amended by a ſpecial Act of Parliament. BO 
Br. Amendment, pl. Jo. cites 4 E. 4. 41. 


(Y) Variance of Names and Things in the Writ, Impar- 
lance-Roll, or Plea-Roll, or Niſi Prius Roll, amended, 


1. IMEBT for buying 64 Combs of Grain, and this contra formam Sta- 

tuti. The * ſaid that he did not buy the ſaid 60 [Combs] 
Modo & Forma, and ſo to Iſſue, and did not anſwer to the 4, and it was 
moved to have it amended ; bur per Cur. it cannor be ; for then this zs 
nct the Plea of the Defendant for Part, and this is Matter and Subſtance, 
and the Act of the Party, and nor Miſpriſion of the Clerk. Quod nora. 
Br. Amendment, pl. 1. cites 27 H. 8. 1. | 

2. A Declaration was of a Treſpaſs done the 12th of Fan. 45 Eliz. and 
the Record of Nj/i Prius was of a Treſpaſs the 12th of Fan. 25 Eliz. 
The Verdi& found the Detendant Guilty. At the Day in Bank the 
Plaintiff pray'd Amendment of the Niſi Prius; but the Court held ir not 
amendable. Mo. 681. pl. 935. Anon. 

3. In Ejeciĩ ment brought of two Houſes, the Bill filed was only for one; yelg. 164. 
dur the Detendant by the Paper-Book pleaded to both the Meſſuages & C and 
Not Guilty, and the Roll and Record of Nifs Prius were two _ At- —_—_ 
ter Verdict and Judgment enter'd for the Plaintiff, a Writ of Error was ems to be 


brought, 
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34} 


— 


any a Tran- brought, and before the Record was removed, the Plaine; 
4 | * 1 
me the Bill upon the File might be amended and made 858 . 


was reſolved by the whole Court, that becauſe the Detend ant 

ot rwo Metluages, and the Roll and Record Arcs rs : = — 

thould be amended ; tor the Bill which mencions only one Haus Ben 

not be the Ground ot all the Proceedings atterwards, but it was wy os 

Bill had been filed and therefore it thould be ſupplied, and £ ** 

had been done be tore the Record was rene w'd [removed.] 1 — 

OE woot = ea 7 * [ B. 2 3 v. Cottington. ng 

et. 164. 4. ion was brought againſt W. Malin of Langley; an 

| WN of Nift Prius was W. Langley of Malin. * Cur. it wall i ry 

only a Tran: ed; for it is a plain Miſtake oft the Clerk, for the whole Record befid 0 

lation of Right, and the Record of Niſi Prius ought to be amended by the Re 

Litt. Rep. cord in Bank according to 44 E. 3. Bur if the Iſſue had been miſtaken 10 

; _ been otherwiſe: Litt. Rep. 349. Mich. 6 Car. C. B. Malin's 
ſe. 

Hutt. 81. 5. In Aſumpſit, the Writ aud Detlaration were again 

Wade's Caſe trix of Sir William Wade, and the Iſſue, 2 = 1 


S. C. accord. : 1 n 
ingly, and a mere accordingly ; but the Writ of Hab: Corpora jurat' were between 


Difference the Plaintiff and the Lady Wade, Executrix of Sir Henry Wade Knr 
was taken and therefore it was moved in Arreſt of Judgment that ic was a Trial 
that when without Warrant. But per tot. Cur. becauſe the Iſſue, the Record ot 


1 Niſi Prius, and the Venire Facias were good, the Mifprition in the Hab. 


miſtaken Corp. was but the Fault of the Clerk, and well amendable. Cro. C. 32. 
that the a- pl. 3. Paſch. 2 Car. 1. Ann Smith v. Ann Lady Wade. 
mending it 


would prejudice the Jury by falſifying their Verdict, it ſhall not be amended, but in this Ca it is but 
the Writ by which the Jury is warn'd to appear, 


Treſpaſs and 6. The Writ of Niſi Prius is amendable by the Statute 8 H. 6. and to 
* A he made according to the Record, but with this Caution, viz. that the 
Defendants, Record ot Niſi Prius has ſuficient Matter in it either Expreſs or Imply'd to 
who all ap- give Authority to the Fuſtices of Niſi Prius to try the Le, tor they can- 
pear'd and not try any Iſſue by Force of the Statutes thereof made without Au- 


2 thority given to them by Writ of Niſi Prius. 8 Rep. 161. in Blacka- 
„ide Plea more's Caſe. | | 

Roll ; the | 
Jurat' & Diſtringas was againſt all Y, only the [ſue on the Niſi Prius Roll wvas joined by five only, Verd:3 
at the Aſſiſes againſt 57. And after ſeveral Morions in Arreſt of Judgment it was reſolyed by the whole 
Court, That the Niſi Prius Roll was in this Caſe amendable; here the Judge has an implied Autho- 
rity ; for here is an Iſſue joined on the Record by all 9. If one Iſſue had been joined by the 5, and another 
by the other 2, it had been otherwiſe, The Jurata and Diſtringas are againſt all 7, to try this Iſſue ot Not 
Saller; ſo that the Judge has plainly an implied Authority to try the Iſſue between the Plaintiff and the 
7 3 and that Omiſſion is plainly a Miſpriſion of the Clerk, and therefore ſuch a Miſtake in all Actions 
and Caſes is amendable, and eſpecially in this Action of Ejectment, where all 7 are bound by Rule of 
Court to confeſs Leaſe, Entry, and Ouſter. 12 Mod. 107, Mich. 8 W. 3. White v. the Biſhop of 
Worceſter. S. C. & P. and nothing is to come in Queſtion but the Title; and Rookby J. ſaid 
the Rule implies a Conſent that ir-ſhould be amended, Comb 393. Mich. 8 W. 3. B. R. Tyner v. the 
Biſhop of Worceſter. — Ld. Raym. Rep. 94. Tite v. the Biſhop of Worceſter, 8 C. and amended 


accordingly. 


Ld. Raym. . The Defendant pleaded in Abatement, and there being a Judg- 
Re 2 ment to anſwer over, Iiſue was join'd, and it was tried in the Country, 
y. Chancel- and the Plaintiff had a Verdi It was moved to ſet aſide this Judg- 
lor 8. C. ac- ment, becauſe the Plea in Abatement was not enrer'd on the Niſi Prius 
cordingly, Roll, the Plea Roll was right, but the Niſi Prius ſhall not be amended 
and ſays that by that; and tor this Reaſon the Court ſer aſide the Judgment. 3 Mod. 


all the in 399. Paſch. 10 W. 3. Durbartine v. Chancellor. 


B. R. and all | 4 
the Prothonotaries of C. B. certified that the conſtant Practice is to have the Plea in Abatement enter 


in the Niſi Prius Roll. 8. C. cited Carth. 499. in Caſe of Harper v. Davys 8. C * - 


— 
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Ed ——$ C. cited 12 Mod. 274. Hill. 12 W. 3. in S. C. of Harper v. Davis, 
Raym. Rep. * 8 the Plea cas enterd in Eaſter-Term, the Memorandum was of a Bill 
which was ro ger.. On Ife joined it was tried by Nift Prius, and the Verdict was ſer aſide, and 
ener Came: wh and tried this Term in London; and in the new Niſi Prius Roll the Placita were of 
a new Trial 84 that the Party appeared and pleaded this Term, and Verdict thereon; and now Judg- 
l Term, rreſted becauſe the [ue on the Plea Roll is of Eaſter Term, and the new Trial is but a Conti- 
ment we hs ſons Cauſe, and ſo the Record of Niſi Prius differs from the Plea Roll. 12 Mod. 274. 
Hill. 11 W. 3. Harper v. Davys. Carth. 498. S. C———— Ld. Raym. Rep. 510. S. C. ace 


8. In Trover the Plaintiff had deſcribed the Parcels of Goods in the 
Niſi Prius Roll different from what he had in the Copy of the Iſſue. 
A Rule was granted to ſhew Cauſe why the Niſi Prius Roll ſhould not 
be amended by the Copy of the Iſſue, and afterwards (abſente the Ch. 
was made abſolute. Barnard. Rep. in B. R. 441. Paſch. 4 Geo. 2. 


3 Grd v, Hudſon. 


b——— 


(Y) Variance of Names and Things in the W rit, Records 
of Nifi Prius, Poſteas, and other Records, amended, 


I TAriance was beween the Record and the Writ of Certiorari; for 
the one was H. Crene and the other was H. de Greene, and there- 
fore they would not proceed. Br. Record, pl. 42. cites 28 Af 52. 
2. The Record of Bank was F. B. Gent. and in the Record of Nift Prius 
(Gent. ) was omitted, and it was amended without repleading. Br. A- 
mendment, pl. 105. cites 39 E. 3. FI? 
3. In all 1 55 where the Roll is enter'd contrary to the Original, or the 8 Rep. 156. 


like, it ſhall be amended. Br. Amendment, pl. 34- cites 7 H. 6. 45. pr ow 3 


ſuch Caſes it was amendable by the Common Law. In Debr, the Defendant in the Original was 
named J. F. of Efton, and the o and all the Proceſs was J. S of Weſton, and the Parties were at Iſſue, 
and it paſſed for the Plaintiſt by Niſi Prius, and at the Day in Bank this Matter cas pleaded in Arreſt of 
Judement; & non allocatur, but it was amended according to the Original by Aſſent of the Court. 
Br. Amendment, pl. 36. cites 19 H, 6. 15. | N 


4. Delt 47% F. N. of J. Husbandman, and the Iſſue in the Record was Fitzh. A- 
if he was Husbandman. die brevis or not, and the Record of Miß Prius mendment, 
wanted theſe Words, die brevis, and yet the Juſtices took the Verdict, if 05: 00s 
he was Husbandman die brevis, and at the Day in Bank the Plaintiff 8 C. cited 
would have amended it by the Statute according to the Roll which was 8 Rep. 161. 
well, and was not ſuffer'd ; for as here the Inquiry of the Juſtices of b. and ſays 
Niſi Prius was without Warrant, becauſe it was not in their Record. 8 
Quere if it be aided now by the Statute of Jeofails 32 H. 8, It ſeems that to the Writ 
ir 18 not; for it is not the Default of the Party, his Attorney, nor of Ni6i Prius 


Counſellors, but the Default of the Officers. Br. Amendment, pl. 82. at the 
cites 11 H. 6. 11. "_—_ * * 
a | of the Cle 


3 2 1 | f the Trea- 
ſury who writes it, is therein amendable by this Statute (of 8 H. 6.) and to be made recording ks 


Record, but with this Caution, vi j 

3 » Viz. that the Record of Nifi Prius bas ſufficient Matter in it, either ex- 
1 Far to gh I — to 00 3 of op Prius to try the Iſlue ; for they cannot try any Iſ- 
nd: ot rhe Statutes thereof made without Authority given to them b j 
and that ſo it is adjudg'd in the ſaid Caſe of 11 H. 6. 4a G . 


5. It the one Party is enter d in the Record for the other, it may be a- 
mended. Br, Amendment, pl. 113. cites 1 H. J 23. Sand 


4 T Iſſue 


= 4 
* — — 4 * * JT a _— 
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6. Hive was whether Goods were deliver'd bete In 
Ween fuo Feaſts, and in. 


dorſed upon the Panel ( Dicunt pro Querent | 
hed, and the Rolls alto ade 155 the N Aver certi. 
and upon this Matter alleged in B. R. and the Error in hls p. Feafts 
ſign'd and certihed out ot C. B. the Record removed b In n af. 
Error was was amended by Award, and the Word (at) SOD "5.00 
the Word (between) written inſtead thereot, according as it a fe 
the Note on the Back of the Panel, that it ought to have been FO wo by 
ſays a Precedent was ile wn of this as Irin. 35 H. 8. Whitfield Au. "tg 
7. Error was brought in the Exchequer-Chamber upon a 1 0 right. 
given in B. R. where the Indorſement upon the Back of the Wigan 
(Pro Quer) and the Poſtea and Roll was that the Plaintiff was Guilty 2 
it was amended. Poph. 102. Hill. 38 Eliz, cites it as a late Caſe FA 
9. Iſſue in C. B. was whether F. S. were taken by #Co. K. or mot th 
Jury found for the Plaintiff, viz. that he was not taken by the Gaia 
Capias, and upon the Back of the Panel enter'd (dicunt pro Der ) Rom 
the Back of the Po/fea the Clerk of the Aſſiſes certified the panel th 8 
viz. that the Jury ſay that no Capias was awarded, which was otherwid 
than the Iſſue was, and found b # þ-o2 3 And the Roll of the Record 3 
according to the Peſtea, and ſo j gment for the Plaintiff. Error "vg 
brought and aſſign'd this Variance between the Iſſue and Verdict. b 
upon this Matter certified out of C. B. the Court of B. R. awarded the 
Record ſent out of C. B. to be amended according to the Indorſement yr 
the Tata which 1s =_ OR tor certifying the Poſtea, and ſo this 
is a Warrant over to him that makes the Entry on th ; 
HAM: g6 Bus. Was nevs Fe has 
In Action 9. In Aſſumpſit the Verdict was enter'd, Quod dent 8 
for Words, fone Aſſumptionis predit”, and this was * 5 be Beard 4 
— 42 upon Motion that the Note given by the Fury to the Clerk was well, vir 
dick“ bur that they found tor the Plaintiff, Er aſident Damna without more and 
part of the that what was added was the Miſentry of the Clerk; it was ordered 
Words found by Fenner and Clarke (only in Court) to be amended. Note this was 
1 alter In nullo eſt erratum pleaded ; But this Error was not aſſigned upon 
ele the Record, but Ore tenus &c. Cro. E. 677. 678. Trin. 41 Eliz. B. R. 


not enter d 
97 Madox v. Dawſon. 


ring u 
— — to be the Default of the Clerk of Aſſiſe, the Words were ordered to be inſerted, the 
Plaintiff payi Coſts to the Defendant in a Writ of Error brought by him; becauſe as the Verdict 
was firſt enter d, he had juſt Cauſe to ſue a Writ of Error. The Record was amended, and Judgment 
affirmed. 2 Jo. 212. Trin. 34 Car. 2. B. R. Nailer v. Clarke. 


10. The Defendant being an Attorney of C. B. appeardd in propria 
Perſona, and being at Ifue, the Record of the Niſi Prius was, quod 
tam pred (the Plaintiff) quam prefat Deſen appeared per Attornatis 
ſuos ; this being but a Mii- entry of the Clerk was amended. Cro, |. 
265. pl. 29. Mich. 8 Jac. 1. Hey ward v. Hayward. 

11. In Zjedt ment 10 A. B. C. and D. the Jury found A and B. 
Not Guilty, and C. Guilty as to one Meſſuage &c. and D. as to 60 Acres 

Land &c. but in entring the Judgment the Clerk miffook the Parcels, 
and enter d, that C. was Guilty as to the 6o Acres Ec. and D as to the 
Meſſuage &c. Upon a Writ of Error in B. R. this was adjudg'd a- 
mendable, becauſe it is only a Miſpriſion of the Clerk in Matter of 
Fact, when he had the Record before him, by which he might be di- 
reed, but if it had been Miſpriſion in Matter of Law it could not be 
amended. Palm: 253. Mich. 19 Jac. B.R. Maſon v. Molineux. 

12. In the Ven. Fac. one of the 2 was return d by the Name of 
Edmund, and it appears in the Poſtea that he was ſworn by the Name 0 


Edward. It was inſiſted that this cannot be intended to be the _ 


a - „ 


—— — . 
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—_ 


. but by Roll Ch. J. it may be amended by the Notes of the 
0 


N Aſſiſes by which he made the Poſtea, and ordered him to 


de examin'd. Sty. 110. Trin. 24 Car. Norton's Caſe. 


Z) Variance of Names and Things in the Writ 
and Exigent, amended. 


i, I} Xigent in Appeal was ſued as againſt a Principal, and the Count 
was as againſt Acceſſory, and it was amended. Br. Amen dment, 


pl. 101. cites 7 H. # 27. ; 
2. Delt againſt F. N. and the Capias and all other Proceſs, and the So, and for 


Exigent was R. N. and therefore the Defendant was diſmiſs'd per Judi- the ſame 


becauſe tho' the Capias may be amended, yet Exigent cannot be a- Reaſon 
— ed ; for then J. N. ſhall ſtand outlaw'd where he never was pro- _— 


claim'd in the County, but R. N. Quod Nota. Br. Amendment, pl. Original and 
4 cites 20 H. 6. 18. ot her Proceſs 
| was againſt 
T. Senjohn, without any (t) in the Middle, and the Exigent was T. Seintjohn with (t) and the Outlaw- 
was revers'd without Amendment; and it was ſaid, that there is a great Difference between the 
ounty of Hereford and the County of Hertford, Br. Amendment; pl. 8g. cites 2 R. 3.13. 


3. Variance between the Original and the Exigent ſhall not be amend- The Caſe 
ed, tho' it be Miſpriſion of the Clerk. The Reaſon ſeems to be, becauſe was thus ; 
then the Detendant is not this Perſon who was proclaim'd by the Exi- J. B. of C. 


gent: for where he was named with Alias Dictus in the Original, in the e 


xigent the Alias Dictus was put before the firſ# Name in the Original. alias diftus 


in the Cou 

of O Gent. and the Exigent was J B. of O. in the County of O. Gent. alias dictum J: Rs 2 
the Gunty of C. Gent. and the Outlaw ry was return'd, and by the Juſtices it is reverſable; for that 
which was before in the Original was behind in the Exigent, and there was no Mention of Amend- 
ment. It ſeems that it ſhall not be amended at the Exigent. Br. Variance, pl. 60. cites S8. C. 


4 Error aſſigned was, that the Original Writ was 20 l. and ſo was 
all the meſne Proceſs, but when the Defendant appeared at the Exigent, 
the Entry was, that obtulit ſe in placito dibiti 10]. when it ought to 
have been 20 1. upon View of the Record, ir appeared that »o Origi- 
nal was certified, and therefore it could not be amended. Goldsb. 133. 
pl. 32. Hill. 43 Eliz. Stangiſton's Caſe. 

5. P. was indicted for a Murder in Eſſex, and outlaw'd &c. and the t 210 
Outlawry being certified into B. R. it appeared to be erroneous, becauſe it Plume's 
was Exactus eft ad Comiatum, without ſaying (meum) whereupon the At- Caſe, S. C. 
torney General ſhew'd the Court, that the King had ſeiſed the Lands, reported in 
and therefore, to prevent Reverſal of the Ourlawry, pray'd a Certiora- ; — kara 
ry to the Coroners to certify, whether it was Exactus ad Comitatum 
&c. and if fo, then upon his Return to amend it, and it was awarded 
accordingly. Palm. 480. Trin. 3 Car. B. R. Plumm's Caſe. | 
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As to De- (A. a) Defaults and Miſtakes in Writs Original ang 


fects by Va- 2 
Judicial, amended. 


riance he- 
tween Writ 
and Count 
eder 1. CCIE E Facias upon 4 Fine levied by King E. 2. redden@ did g., 
Defects by Herred ſuis 105. per Ann' tenend' de nobis & Herer hs 
Omion ſee where it fhould be de E. 2. quondam Rege & Hered* ſuis, and wer 
(9-0) it was a Writ Judicial, theretore it was not abated, Br. Amendmen 
pl. 104. cites 39 E. 3. 3 

2. Hire Facias upon Office of Mortmain was challenged for the K. 
becauſe in the Claim there was falſe Latin &c. but it did not —_ 
what &c. et non allocatur; but it was amended in the Preſence of the 
Chancellor there; Quod Nota; And the Writ” was Claim where it 

| ſhould be Clamat. Br. Amendment, pl. 5g. cites 40 Aff. 26, 

3. Scire Tacias upon a Fine was Ouare Terra querentis deſcendere non 14. 
bet, where it ſhould be Executionem habere debet, and yet well, but wa 
not amended, becauſe it was a Writ Fwuaitial; tor per Fincheden, Wy 
Original which wants Form ſhall abate, and ſhall not be amended, be. 
caule it is made in the Chancery, and pleadable here; bur Writ Judici. 
al which is made here, ſhall not abate for want of Form if it has Mat. 
ter ſutticient. Br. Amendment, pl. 20. cites 41 E. 3. 14. 

Thel. Dig . Scire Facias upon a Fine to execute the Remainder, was Ouare prefe. 
223.11b. 16. fg F. NM. deſcendere non debet, which implies Execution; for it thould 
22 8 * be remanere non debet, and therefore was amended. Br. Amendment, 
accordingly. Pl. 23. Cites 44 E. 3. 18. | | | 

5. In Scire Facias out of a Record the Name of the Defendant was miſ- 
taken, and thereiore he was not warned, by which it was not amended; 
tor this is in Subſtance ; contrary if it had been in Form. Br. Amend- 
ment, pl. 99. cites 3 H. 4. 8. 

Br. Eſſoign, 6. In Præcipe quod reddat of Rent, the Eſſoign was de placito Annui Re- 
pl G cites ditus, where it ſhould be de placito Terræ ot Rent of Inheritance, and 
therefore was amended. Br. Amendment, pl. 29. cites 11 H. 4. 43. 
S.P. in Writ . In Forger of Deeds the Writ was Imaginavit tor Imaginatus fu, and 


3 was amended. by Award of the Court. Quod nora in falſe Latin. Br, 
* is no Amendment, pl. 81. cites 11 H. 6. 2. 

ſuch Latin | 
Word as (Imaginavit,) and ir was ſaid that this Amendment was by Force of the Statute. Thel. Dig 
lib. 16. cap. 6. pl. 11. cites 11 H. 6. 17.——— But fee Stat. 4 Geo. 2. Cap. 26. at (S) 


8. Formedon of a Gift made to Ro. and to his Feme, and to the Heirs 
the Body of Ro. &c, The Writ was, that after the Death of., Ko, {0 tte 


Demandant deſcendere &c. as Son and Heir &c. without ſuppoſing the Death 


of the Feme, and it was abated, and could not be amended by the Sti 
tute; for they cannot know. if the Feme be alive or not. Thel. Dig 
225. lib. 16. cap. 6. S. 29. cites Paſch. 11 H. 6. 34. _ oP 
It Formedon 9. In Formedon by two Barons and their Femes, the Writ was, i 
in Deſcender that after the Death of the Donee to the Barons and to their Femes, ut Filia- 
* aye Naa bus & Heredibus of the Donee deſcendere debet &c. The Writ wis 
1 amended by Judgment, and the Deſcent made 10 the Femes only Agr 4 
dere debet to ſot took it as an apparent Miſpriſion of the Clerk. But otherwiſe it ſhou 


the Barn be if the Writ bad been to the Barons and their Femes ut hæredibus de- 
ſcendere 
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U c. without ſaying Filiabus. Thel. Dig. 224. lib. 16. cap. 6. and Feme, 
We 5. 21. cites 
1 7. 19. 6 
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* 


Mich. 35 H. 6. 10. 13. and 2 H. J. 11. agreeing, and 9 H. 9 


Amendment, pl. 60. cites 2 H. . 11. Per Huſſey. 


11. A Man recover d in Writ of Annuity, and the Record came into the 
Reſceipt and Certicrari iſſued to certify Tenorem Recordi coram nobis in Can- 
cellaria &c. eohich was in Curia Domini E. nuper Regis Angliæ tertii coram 
E. Thorp, & ſociis ſuis Juſticiariis ugſtris, where the Writ ought to be 
Fufticiartis ius nuper Regis E. tertu, and not (Toſtris and the beſt 
Opinion was, that it ſhall be amended ; for it is Miſpriſion of the Clerk. 
Bur Danby contra, and that it hall not be amended ; for the Clerk had 
only the Copy of the Record to make the Certtorart for the Record itſelt 
remains in the Reſceipt; tor it is not like to an Obligation, for there 
the Clerk may have it before him; and therefore if he tails, and upon 
his Examination con feſſes that he had the Obligation before him, there 
the Miſpriſion ſhall be amended ; but where he had not but a Copy, then 
e contra; for then it is only the Information of the Party himſelf, which is 


dt his Peril. Quod nota. Br. Amendment, pl. 52. cites 37 H. 6. 27. 


12. Land was given by Fine to Baron and Feme, and to the Heirs of their 
Bodies, and Certiorari iſſued to remove the Record our of the Treaſury 
into the Chancery; and now it came into C. B. by Mittimus, and the 


| Plaintiff brought Scire Facias upon it as Heir to the Baron and Feme of 


thur Bodies, and in the Mittimus he made himſelf Heir to the Baron only, 
and in the Scire Fatias he had made himſelf Heir to the Baron and Feme ; and 
the Opinion was that the Scire Facias thall abate ; tor the Fine warrants 
the Mittimus, and the Mittimus warrants the Scire Facias, and theretore 
they ought to agree. And by Vaviſor, Rede, and F ineux, it ſhall be 
amended, becauie it is founded upon Record. Contra ot Scire Facias, which 
is founded upon Surmiſe. Note the Diverſity. Br. Amendment, pl. 63. 
cites 9 H. 9. 1. 8. 

13. A Scire Facias upon a Judgment in Aſiſe, where one of the Plaintif}s Br. Plead- 
was knighted after the Fudgment. The Writ was brought by A. B. Mil. ings, pl. 169. 
and B. C. Mil. and the Recovery was recited to be by A. B. Mil. and B. C. 2 2 C. 
ned Mil. whereas the Record of the Judgment was by A. B. Mil. ans 
B. C. without naming him Miles; and the Court held that the Writ was 
111, becauſe it ought to have been Cum A. B. Miles, and B. C. modo Miles, 
per nomen A. B. militis, aud B. C. recuperaverunt &c. but that it was but 
the Miſtake of the Clerk in miſteciting the Record, and therefore it 
ſhould be amended. 2 Ld. Raym. Rep. 1058. Arg. cites 11 Hen. 

7.25.2. 

14. It Writ Judicial varies from the Original, this ſhall be amended. 
Br. Amendment, pl. 48. cites 9 E. 4. 15. 

15. Choke J. faid that he ſaw Wris upon the Statute 5 R. 2. that the 
Difendant enter d Vi & Armis ubi ingreflus non datur per Legem, where 
Ii& Armis is not iu the Statute, and it was amended. But Catesby ſaid 
that the Original was made by the Information of the Party, and there- 
tore ſhall not be amended. Br. Amendment, pl. 72. cites 10 E. 4. 11. 

16. Where Writ of Warrantia Chartæ is Unde Pactum habet, where it 
thould be Lade Chartam habet, this thall not be amended ; for Form ſhall 
not be amended. Br. Amendment, pl. 18. cites 22 E. 4. 20. 
ws 7. H of Pracipe quad ſolvit, where it ſhould be Præcipe quod reddat. 

id. 

18. $o in Onare In pedit, quod permittat nomi nare, where it ſhould be 
Preſentare, this ſhall not be amended. Ibid. 

19. A Scire Facias was brought to have Execution of a Judgment re- Br. Amend - 
Covered by A. and B. Sulyarde for the Defendant pray'd that the W rit ment, pl.-7. 
may abate, becauſe the Fudgment was recover'd by A. only ; but the on e 
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Jenk. 218. 


64 5 8 Eſcheator of the County of S. who rook a Verdict; and bef 


amendable; 
for Erronice 


amended the Writ, becauſe it was but Vitium Clerici. 2 * 5h 
1058. Arg. cites 22 E. 4. 6. b. n. 


20. A Mandamus was awarded out of the Court of Wards to th 


or . 
grotung and ſcaling the Verdict, which was agreed to be done 0 ah 


ay and Place, a Superſedeas came to him, at the Conclulion of which 


emanavit. was Wrote Superdeas inſtead of Superſedeas. It was held by the Co 
that the Writ was not amendable. D. 170. pl. 2. Mich. 1 & 2 El 14 
Powis's Caſe. 
21. In a Writ of Error to reverſe a Judgment, the Error aſſigned y, 
that the Writ was in the Debet only, where it ought to have been in the H : 
£9 Delinet ; and it was moved that this being only Miſpriſion of th 
Clerk, it might be amended ; but held per Cur. that it was Mate- ; 
Subſtance, and therefore not amendable. 5 Rep. 36. Trin. zo El. Wil 
cot's woes 3 OR Queen, ; 
22. In Onare Impedit by the Queen, Exception was taken to the Wi 
becauſe the Words . Quod permittat ipſam præſentare ad * 
where it ſhould be ad Ectigſiam. The Court awarded that the Wii 
ſhould be openly amended in Court by a Clerk of the Chancery. 4 1, 
| 12. pl. 47. Paſch. 37 Eliz. C. B. Anon, | 
* 4 = 23. Error, for that the Writ, which was on the Statute of Glouce. 
1 ter, was Quod nullus faciat Vaſtum, Venditionem & Deſtrictionem &c. 
S. C. held inſtead of Deſtructionem; Reſolved, that this being Matter ot Subſtance 
per Cur. Deſtrictio being a Latin Word, alters the Senſe of the Statute, and 
_ _ Matter of Su bſtance in an Original Writ thall not be amended, x Rey, 
Word their 45. Paſch. 41 Eliz. B. R. Freeman's Caſe. 


being (Diſtrictionem.) 


S. C. cited out of 5 Rep. by Doderidge J. 2 Bulſt 51,—s$ C 


cited Hutt. 56. 


24. In Afiſe the Writ was Ad faciendum Recognitionem illum, inſtead of 
illam; and it was moved to be amended. The Curſitor made Oath that 
the Note which he now produced (which was right) was the original 
Note, whereby the Writ was made; but the Court would adviſe, Hob 
128, pl. 162. Oglethorpe'v. Mawde. 

25. In Formedon the Writ was Conſanguineus, where it ſhould be 
Conſanguineo. It was ſaid by all the Juſtices, that this may be amend- 
ed by the Statute. Het. 78. Hill. 3 Car. C. B. in Cafe of Jenkins . 
Dawſon. 

26. B. recovered in the Marſhalſea againſt D. and thereupon brought 
Debt in C. B. and D. pleaded Nul tiel Record. A Certiorari was awarded 
tor a Record between D. and B. and it came into Chancery, and by 
Mittimus into C. B. but the Mittimus miſtoc the Name of C. for D. 
It was rul'd per tot. Cur, that it ſhould be amended, and judgment at- 


firm'd. But by Doderidge, if the Certiorari had been ill it ſhould no: 
be amended. Lar. 217. Mich. 3 Car. Doily v. Broughton. 


S. C. cited 27. Quare Impedit to preſeat ad Eccletiam de W. It was moved that 
Lev. 2.—— the Writ might be amended, becauſe the Plaintiff's Title was to the 
| 2 * of Vicara e of the ſaid Church, and not to the Parſonage, and becauſe it 
pe aw * was a Writ Original, and in Point of Subſtance, the Court much doubt- 


ed if it ſhould be amended ; for it is clear that the Writ was miſtaken; 
for the Words Ad præſentandum ad Ecclefram, always intend Right 0 
Advou ſon of the Fd ag but when the Title is to the Vicarage only, 
there is a ſpecial Writ Ad præſentandum ad Vicariam, and cited F. >. 
B. 32. and 15 Eliz. D. 323. but becauſe the Attorney gave a Note to tht 
Curſitor to draw a Writ Ad præſentandum ad Vicariam Eccleſia de W. and 
becauſe it is a peremptory Action in a Qua. Imp. the firft /ix Months being 
paſt, the Party being a Purchaſor of the Advowſon, and the Miſpriſou 
happening by Default of the Clerk in not purſuing his Maſter's 2 
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— amendment and ſeofails. 
ng, it was ordered to be ameaded. Cro. C. 74 Trin. 3 Car. C. B. Tur- 
almer. x 
ap 4 1 ff in a Qua. Imp. againſt the Defendants, who had preſent- 
ed ro the Church ot having miſtook the Name of the Defen- 
ant, pray'd an Amendment, becauſe the 6 Months being laps'd, they 
could not bring a new Writ Without Loſs of this Preſentation ; but the 
Court denied to grant it, and ſaid that it appears clearly that this was 
the Default of the arty, and not of the Clerk. Freem. Rep. 69. pl. 83. 
Hill. 1672. C. B. the Lady Eiſex v. Key's College in Cambridge. 
29. After an Extent and Liberate the Writ was Habere facias Terras 
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& Tenementa, inſtead of Liberari facias, which was moved to be a- 


mended, and the Court order'd it accordingly. 2 Vent. 171. Paſch. 
2 W. & M. in C. B. Anon. 5 

zo. The Plaintiff obtained Judgment in an Eject ment for two Houſes, 6 Mod. 310. 
and brought a Scire Facias on that Judgment, ro ſhew Cauſe why he S- C held 


ſhould not have Execution of one Houſe; rhe Detendant pleaded Nul tiei — 


Record, and the Plaintiff perceiving the Fault, moved to amend it. Sed 263;. S C. 
r Curiam, this Scire Factas is a good Writ, there is no Fault in it to by the Name 


amend, and the Court will not alter it to fit it for the Plaintiff's Pur. 2 Saxon v. 


poſe in this 2 when it is probable there may be another Judg- * . 


ment in Ejettment for one Houle, and the Detendant having taken ingly, and 
Advantage of it, it hall not be amended to falſify his Plea, 3 Salk. the Court 
32. Mich. 3 Ann. B. R. Williams v. Hoskins. too a Di- 


off * * 22 verſity, 
where a Writ is bad and vitious upon the Face of it, and where it is good in the Frame of it, * not 


ftted to that particular Purpoſe, and ſaid that there would be ſome Colour to amend in this Caſe if the 
Defendant had appear'd and pleaded ſome other Plea, or had not taken Advantage of this Slip, ſo as 
the Proceedings would have been vitious without Amendment; and they agreed that where-ever an 
Original was amendable, there a Scire Facias would be ſo too——1 Salk, 52. pl. 16. S. C. accordingly. 
—— 2 Ld. Raym. Rep. 1c57. S. C. and ibid. 1060. the Reporter ſays Quzre of this Caſe, becauſe 
the Caſes cited by Mr. Williams [who argued for the Plaintiff in Error, as the Reporter did for the 


Defendant in Error] ſeem to be itrong to the Purpoſe, and the Court (as the Reporter ſays he thought) 
ral'd the Matter Hæſitanter. 


31. If a Formedon be made for 10 Acres where the Inftruions given S. P men- 


are fer 20, Holt Ch. J. ſaid he doubred that it could not be amended tion d. and 


i 8 ens ; 
tor the Statute is to cure only Miſtakes of Clerks, which would endan- ING 


ger the reverfing ot Judgments, and not to alter Matter of Fact by ex- doubred. 2. 
tending it Jarther than it was before. 6 Mod. 264. Mich. 3 Ann, Ld. Raym. 
B. R. obiter. Rep. 1059. 
in S. C. 
32. A Hi. Fac. out of the Petty- bag retorned in B. R. to repeal the 6 Mod. 229. 
When's Letters Patents granted to Wells was amended, and Spin „ 2 Mich, 3 


Man's Name, was amended, and made Spring, by the Inſtructions given _— 


to the Clerk ot the Petty-bag, and the Clerk of the Petty-bag, who Weld, S. C. 
made out the Writ, was ſent for to amend it, becauſe he who made it but 8 P. 
ought to amend it, and the Court examined him as to the Truth of the does not ap- 


Inſtructions. 2 Ld. Raym. Rep. 1060. Arg. cites Brewſter v. Wells. The lan 


3 a f Day of Hill. 
Term, 3 Ann. (abſente Holt Ch. J.) upon Motion a Scire Facias was amended; and where the Judg- 


ment was recired as a Judgment of the 3d Year of the Queen, that was amended and made the fir, 
apreeable to the Record; but in both theſe Caſes the Amendments: were made before Plea pleaded 
immediately upon the Return of the Scire Facias. 2 Ld. Raym. Rep. 1060. 


33. In a Scire fleri Inquiry in the Recital of the Judgment, Curia 2 Keb. 1-8. 
Domini Regis was miſtaken for Nuper Oliveri, and was amended, be- pl. 62. Hill 
cauſe it was a Judicial Writ, and the Miſtake in the Recital of the Re- 8 R. 
cord which the Clerk had betore him. 2 Ld. Raym. Rep. 1056. Arg; the S. C 
cites 2 Keb. 175. Williams v. Moore. | and per Car. 

0 | it was amend- 
able without the Help of the late Statute of 17 Car 2. cap. 8. it being a Judicial Writ. 
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34. In a Sci. Fac. on a Judgment the Plaintiff *s Name was ing. 
inſtead of the Defendant's ; it wis mov'd to amend it, as only a Mig. 
ot the Clerk, but denied, for there is no Fault in the Writ infelf 
it is poſſible chere may be ſuch a judgment. 1 Salk. 52, Hill. ry a 
B. R. Vavaſor v. Baile. an 

35. The Court was mov'd to amend an Elegit, that ſers forth 1 
Judgment was given upon the gth. of Fanuary, when in Fact i gk * 
den the 23d of Octoler, and ſigned the gth. of 288 The Court {un 
of Opinion that it was not amendable, becauſe it might occaſion an al. 
reration in a VerdiEt upon a Writ of Inquiry, for between the 244, (; 
October, and the gth. of January, he might have Lands that he had 
not the gth. of January; ſed adjornatur. 10 Mod. 67, 68. Mich, a 
Ann. B. R. Dummer v. | 

36. A Sci. Fac. againſt the Pledges in a Plaint in Replevig is in Nature 
of a Declaration, and conſequently amendable. 8 Mod. 313, Mich, ;; 
Geo. 1. Weldon v. Buckler. 

S. P. and 38. A Bill was filed again/# the Defendant as an Attorney of the Cour, 

Leave given and the Bill by Miſtake of the Plaintiff's Attorney aid conclude & ind. 

to 8 producit ſectam &c. inſtead of & inde petit Remedium &c. The Judges 

Prot, ordered it to be amended upon Payment of Coſts, and to be taxed Ni; 

Coſts, tho* Cauſa, and the Rule was atterwards made abſolute upon an Afﬀidair 

the Court of Service. The Inſtructions here given to the Plaintiff's Attorney were 

ſeemd to 7, file a Bill, which he hath nor done; but he has made it 4 Declaratin 
think the . Wart 

Amendment by this wrong Concluſion, and not a Bill according to his Inſtructiom 

unneceſlary. Barnes's Notes of C. B. 3. 4. Mich. 6 Geo. 2, Clarke v. Cotton an At, 


Barnes's torney. 
Notes of 


C. B. 17. Paſch. 12 Geo. 2. Maſon v. Littlehales, Attorney. 


38. A Hire Facias againſt a Bail, and all the Proceedings the 
were ordered to be amended by the Record in the Original Action, 
inſerting the Word ( Merchant) inſtead of (Mercer,) being the Defendant's 
Addition, after Iſſue joined upon Nul tiel Record. Barnes's Notes of C. B. 6, 
Hill. 7 Geo. 2. Swetland v. Beezley & Browne. 

39. On Motion to amend the original Writ and Declaration, by 
making the Plaintiff a Co-Adminiftrator inſtead of Executor, it was ſaid 
per Cur. the Doctrine of Amendment of original Writs (which is not by 
the Common Law, bur per Stat. 8 Hen. 6.) is ſettled in the Books; 5 
No Amendment of an Original can be made, unleſs for Neſcience or Mi- 
priſion of the Clerk. 2dly, There muſt be ſomething to amend by. In this 
Caſe both theſe Requiſites are wanting. The Court will take care that 
the Suitor ſhall not ſuffer by the Officer's Error; but had the Miſtake 
been the Attorney's, the Party muſt be put to his Remedy againſt him; 
the Court could not amend it. Here the Writ is agreeable to the li- 
ſtructions, ſo there is nothing to amend by, Barnes's Notes of C. B. 15. 
16. Mich. 12 Geo. 2. Lamb v. Gibſon. 


(B. a) Teſte and Returns of Writs amended. 


1. IN Treſpaſs Diftreſs iſſued 1 5 Trin. returnable 15 Mich. and the Ru 

was from 15 Trin. to 15 Hill. and at 15 Mich. the Plaintiff appt! ; 
and pleaded to the Iſſue, and found for the Plaintiff; and this Matte al- 
leged in Arreſt of Judgment, and were awarded to replead, and was dot 
amended. Br. Amendment, pl. x11. cites 46 E. 3. 19. 


2. Proceſs 


C 
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and Inſufficient Rerurrs, and this was but a Miſreturn. Cro. 
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an ATE | j 
2. Proceſs iſſued to the Coroners, and four returned the Ven, Facias, and 3 Br. Ne uro 


+8 C | ; de Brick, pl. 
only returned the Habeas Corpora. It ſeems co be ill, but it was ad 3 


mitted there, becauſe he appeared. Br. Repleader, pl. 13. cites 14 fl. 4 31— 
II Zr. Office & 
4 Off. pl. 11. 
8 — Error was aſſigned that the Venire Frcias was returned by frvo Coroners, whereas 
T1 me of the Writ awarded there were 2 other Coroners, and the Return ougkt to have 
7 be 4 Grone rs; but adjudged this was aided by the Statute, which aids Miſrerurns 

J 383 pl. 12. Mich. 13 Jac. in the 


at 8 
bren in the Name of t 


Exclequer Chamber, Lamb v. Wiſcman. 
3. WV itneſſes were return'd dead. The Defendant ſaid that they were alive, 


and pray d that the Sheriff be examined, and ſo he was, and /aid that he 
wor Lis Under-ſheriff did not return at, but ſuch a Clerk, by which he was 


ſuffer d to amend it, and return d them ſummon'd. Br. Examination, pl. 


34. cites 3) H. 6. 11. | 
4. Where Writ ot Exigent is returnable Menſe Mich. and the Roll is 15 


Mich. or e contra, there the Writ thall be amended, and made to accord 
wich the Roll. Br. Amendment, pl. 71. cites ) E. 4. 15. 

5. In T reſpaſs Diſtreſs with Nip Prius was raurnavle 15 Michaelis, 
and the Roll was Menſe Michaelis, and the Inqueit by this was taken in 
Pais, which Matter was alleged in Arrelt of Judgmeur ; and by the Opi- 
nion of the Juſtices the Writ ot Niſi Prius all be amended, and Rea- 
ſon good; tor zhe Roll is the Warrant of the Writ, theretore the Writ ſhall 
be amended according to the Roll or Record, and not the Roll; for 
the Roll ſpall not be order d by the Writ, but the Writ by the Rull. Br. 
Amendment, pl. 71. cites 7 E. 4. 15. 

6. It Di/tringas Juratores be return'd 15 Paſch. and the Roll is Tres gr. Record, 
Sptimanas Paſehæ, and the Jury at 15 Paſchæ, this is Error, and hall pl 77. cites 
not be amended ; tor this is pot MHiſpriſion of the Clerk, but Miſpriſion of 5 S 
the Fuſtices, who ought to have regarded the Roll, and not the Writ; . 1 SC 
tor this is the Record for the Original; and the Docket of the Prot ho- ; 
notary is not of Force but during the Term for which it thall ſerve, 
and after the Term ended the Roll is the Record, and not the Do.ket. Br. 
Amendment, pl. 87. cites 2 R. 3. 11. 

7. Where a Venire Facias is returned by the Coroner, when it ought to If on Sug- 
be returned by the Sheriff, the Trial is wrong, and not remedied by geſtian on 


any Statute of Jeotails. 5 Rep. 36. in Baynham's Caſe, ſaid per Wray _ 8 
to be adjudged in the Caſe of Goodwyn v. Franklya. awarded to 
; the Coro- 


ders, and then the Sheriff either returns the Panel or Tales, it is erroneous, becauſe not collected by 
the proper Officers, and therefore they are not the proper Ju lices Facti of that Cauſe, and ir appears on 
the Record that the Return is otherwiſe than the Court has directed. G. Hiſt. of C. B. 135, 


8. In Covenant a Writ of Inquiry was awarded, by the Roll returnable Mo. 7 12. pl. 


15 Paſch. and it was made returnable Menſe Pajch. and the Inguiſition 8 


baten before 15 Paſch. And upon judgment tor the Plaintiff in C. B. Er- ingly — 
ror was brought in B. R. and aiter good Deliberation awarded that the In Error of 
Writ be amended by the Roll, and judgment affirm'd. Cro. E. 161. in a Judgment 


pl. 33. ſays the Precedent was thewn as Paſch. 30 Eliz. in B. R. Jeff v. in Aſſumpſit, 


7772 it was al- 
Wilton, fign'd that 


the Writ of 
Inquiry of Damages was awarded by the Roll returnable Die Martis poſt Tres Trin, and the Writ was re- 
turnable Die Hercurii poſt Tres Trin. and the Writ was return'd ſerved, and the Inquiſition taken 26 June, 
wrich was Die Mavtis poſt Tres Trin. and fo varied from the Roll, and the Judgment erroneous, But it 
was anſwered, that it was the Default of the Clerk to make it returnable variant from the Roll, which 
is the Warrant thereof; ard all the Juſtices and Barons, on View of the Record of jeff v. Wilſon, 
awarded that it be amended by the Roll. Cro. E. 760. pl. 33. Paſch, 42 Eliz. in Cam. Scacc. Wolley 
* Moſely. Mo. 711. pl. 998. 8 C. and the Court held it the Default of the Clerk, and amendable 
57 the Stat. 8 H. 6.——— 8. C. cited Arg. 2 Ld. Raym. Rep. 1059. accordingly; but that otherwiſe it 

ad been if it had been executed upon Die Mercurii, the Day the Writ was returnable. 
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354 mendment [and ſcofaiis 9 
Cto E 183; 9. Error was aſſign'd, that in Treſpaſs the Venire Facias IP 
e 01 


pl 6.8. 4 Sunday 3 but it was beid that this was remedied atter Verdict by 9 
tat. 


ays it is 711. 8 3 5 

help'd By 18 Eliz. Mo. 684. pl. 944. Hill. 32 Eliz. in the Exchequer. 

Star. 32 fl. Short v. Hellyat. Tos Chamber 
8. and Judg: | : 11 | - hy | | | 

ment was athrmed.—— 8 C. cited by Tap ſſeld J. by the Name of Short v. Arundel 

Trial, Cro. J. 162. in pl. 16.- : S. C. cited My. 465. in pl. 657.—8. P. cited per page Wrer 
raven ary 40 Cro. E. 467 (bis) pl z4.——Cro. E. 203. pl. 35. it was ſaid that it is uſual ian 40 ruled 
judicial Proceſs bears Teſte upon Sunday, to amend ir. S. P. where a Venire Facias 

a Sunday, and held amendable, it wry Tag the Default of the Clerk; and miſawardin 
which is aid-d by Stat. 32 H 8. and 18 Eliz, and Judgment for the Plaintiff, Cro, ]. 64. pl _ 
2 Jac. B. R. Dolphin v. Clarke. PP. 3 Fach. 


10. If a Ven. Facias bears 22066 the Day that it is returnable, this 
2 by the Roll. Mo. 599. pl. 826. Trin. 3) Eliz. Adam . 
n. | | 
Cro. E 433- 11. Venire Facias was returned the firſt Day of the Term, and th 
pl. 42. Hun- gave Day before the Term, and Iflue was joined and tried chered © 1 
Veiſey 8 © Cur. The Roll is the Warrant for the Writ, and the Writ ile with. 
and it was Out Warrant of the Roll, and is not aided by Stat. 18 Eliz. For the 
held clearly Statute aids Diſcontinuance, Miſcontinuance, and Miſconveying ol Pig. 
to be erro- ceſs, Mo. 402. pl. 535. Paſch. 37 Eliz. Beſey v. Hungerford, 


neous. Sed 

adjornatur, But if it does not appear that any Writ was awarded, it is aided by the Statite; but ny 
an Ill Writ. Ibid. G. Hiſt, of C. B. 131. ſays that the Award of the Venire muſt be to , Day in 
the ſame Term, or the next Term; but however it muſt be in Term, otherwiſe it is erroneous. 1 
this is not ſuch a Diſcontinuance as is aided by the Verdict, ſince it is an Error in the Court in award. 
ing the Proceſs, which makes it utterly uncertain when or where the Parties ſhould appear to receire 
Judgment, and it is an Act of the Court which is erroneous, and not a Miſentry of the Clerk, which 
the Statutes do not intend to aid. 


12. In Debt the Venire Facias was awarded upon the Roll rear) 
Die Martis pot 15 Trin. and the Writ was in Facto return d Die Jo 
pot 15 Trin. and this was aſſigned for Error. Sed non al locatur, becauſe 
it was only miſawarding of Proceſs, and remedied by the Statute of fe- 
tails, and the Judgment was affirmed. Mo. 696. pl. 967. Mich. 38 & y 
Eliz. in Cam. Scacc. Falſowe v. Thornye. 
A Writ of 13. Where the Chriftian Name of the Sheriff was omitted in the R. 
Proclama- urn of an Original Writ the Court refuſed ro amend it, the Record lu 
tion on an a 
Exigent was ade up, and becauſe an Erroneous Outlawry would be reverſed therdy. 


return d Goldsb. 113. pl. 3. Mich. 39 & 40 Eliz. Broughton v. Flood. 


ſerved, but 
the Sheriff's Name was not put thereto. Adjor natur. Mo. 65. pl. 176. Trin. 6. Eliz. Anon. 
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A Blank for 14. AVenire Facias was awarded upon the Roll thus, viz. Ideo prect- 
the Return of fn eft Vicecomiti quod Venire Facias 12 quod ſint hic and lett 1 


þ | 
Ae Blank for the Day of the Return, ſo as there was no Day for the Re- 
eft in the turn upon the Roll, tho? the Day of Return was expreſſed in the Ve: 


Record of nire Facias. Popham and Fenner, held that the Venire Facias ougit d 
Ni Aris, have a Day certain upon the Roll, tor that is the Warrant for the Ve 


— m—_ nire Facias, and if it differs from it, it is Error and not amendable; 
in Arreſt of but Gawdy held it amendable. Et adjornatur. Bur afrerwards the 


1 a Judgment was affirm'd. Cro. E. 553. 554. pl. 5. Paſch. 39 Eliz. B. K 


ule was Zhere v. Dickenſon. 


t et | 2 
2 Cauſe, which, on hearing was diſcharged. For it is conſtant Practice to leave a Blank; th: 


Award of the Venire Facias is no Part of the Ifſue, and is amendable by the Venire Facias itlelf 
Barnes's Notes in C. B. 345, 346. Paich. 12 Geo. 2. Bryan v. Smith, 


S C. cited 15. The Venire Facias was returnable Die Sabbati poſt Ott ab. grin. and 


by Powis J. the Diftringas iſſued bearing Date the Day after Craft. Trin. and Jann 


20 


Amendment {and Jeofauls.] 


—_— — . 


ur” 


2 

8 355 
ereupon, and Verdict for the Plaintiff; And this was moved to be 2 Id B. 
ill. becauſe it Was without Warrant, being before the Return of the Fey. 10084 
Venire Facias. But becanſe by the Noll the Venire Facias was awarded re- 
tyrnable Craft. Trin. which is the Warrant to make the Venire, and was 
well awarded, and it was the Default of che Clerk who did contrary to 
the Roll, t was ruled to be amended. But Popham ſaid, that it the 
Trial had been upon the Venire it was erroneous and not amendable. 
Cro. E. 572. pl. 11. Trin. 39 Eliz. Rogers v. Bird. | 

16. The Hiſtringas Firat. bore Tefte the ſame Day with the Venire Facias, 
cho! in its Nature it iſſues after the Venire Facias returned, yet it was 
amended in this Point alſo; for it was only the Miſpriſion of the Clerk. 
Yelv. 64. Paſch. 3 Jac. B. R. Nevil v. Bates. | 
1). The Venire Facias was made returnable Duid. Hill. and bore Teſte 8. C. cited 
12 Feb. which is the laſt Day of Hillary Term. And yet per Curiam, by Powell J. 
ic ſhall be amended in the Date of the Teſte, viz. to iſſue out before the 2 3 
Return of it, and this in Favour of Trials; for it is only the Default of 1.9" 
the Clerk, Yelv. 64. Paſch. 3 Jac. B. R. Nevil v. Bates. 1069. S. C. 

Cit 

Holt Ch. J. to be a yup Miſtake of the Clerk, and the Teſte being after the Return was Il, bei to 
diſtrain Jurors not ummon'd. ; 
Verire Facias bare Teſſe 26 June, which was the laſt Day of Trim. Term, and fo the Return is before 
the Tefte, and the Diſtringas ill awarded; but reſolved that being only a Default in a judicial Process 
it houid be amended. Cro. J 442. pl. 15. Mich. 15 Jac. B. R. Harriſon v. Metcalf, 

Error aiſign'd was that the Venire Facias bore Date 12 Feb. and was returnable Die Sabbati poſt Of ab, 
Purtfcationis, which is before the Tefte. Sed non allocatur; for being a Judicial Writ, and the Fault 
of the Clerk, it ſhall be amended. Cro. C. 38. pl. 4. Trin. 2 Car. in the Exchequer-Chamber, Aylcs- 
worth v. Chad well. 


. 
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FF 


18. The 7e of a Venire Facias was 12 June returnable Tres Trin. 
which was the ſame Day that the Teſte was, and atrer Verdict it was 
moved to be amended and made according to the Roll, and it was a- 
= mended accordingly. 2 Brownl. 102. Mich. 9 Jac. C. B. Anon. 
9. In Acccum the Venire Facias was return'd by the Coroners thus, 
viz, Executio iſtius Brevis patet in quadam Schedula huic Brevi annexa, 
and the Panel and Names ot the Jurors between the E. of Cumberland 
Plaintiff and T. H. Detendant in a Plea of Debt inſtead of in a Plea of Ac- 
count, and yet after Verdict Day was given to the Coroners to amend 
3 Return. 2 Browal. 108. Mich. 9 Jac. Earl of Cumberland v. 

iron. 
20. F. was indicted aud traverſed it, and found againſt him; Excep- 
tion was taken becauſe upon the Back of the Writ of Diftringas it was 
returned Executio iſtius brevis c. but the Sheriff 's Name was not put to 
it ; but ruled good and awarded to be amended, it it was not good, 
Cro. J. 521. pl. 5 Paſch. 17 Jac. B. R. Firz-Hughe's Caſe. 

21. In Debt, the Parties being ar Iſſue the awarding of the Roll was 
of a Venire Facias, returnable Die Martis paſt Craftin. Purificationis, but it 
was made returnable Die Sabbati poſt Octab. Purific. Alter judgment this 
was athgn*d tor Error. Sed non allocatur; tor being a TOR Writ, 
and the Faulr of the Clerk, it ſhall be amended. Cro. C. 38. pl. 4. Trin. 
2 Car. in the Exchequer-Chamber, Ayleſworth v. Chadwell. | 
22. An Atiorney dire ed his Clerk to make a Ca. Sa. returnable in Tri- * Fa- 
nity Term, the laſt Return whereef was on the 25th of June, and the Clerk Tete on . 
ty Miftake wrote the 25th of Fuly. Glyn Ch. J. held that if it ought to Day owt or 
be amended it muſt be by the Common Law, and he thought there was Term, and 


no Colour tor the Amendment of it. 2 Sid. J. 12. Mich. 1657. Smithsby whetber it 


| was amend- 
v. Lenthill. able or not, 


was the 

Queſtion ; ard it was grarred that a Vit cf Enquiry is amendable. Godb. 78. for there is the Roll by 
» hich it may be amended; ſo a 7erire Facias &c. for there is an Award by which it may he amended, 
and in the preſent Caſe the Court would amend the Fieri Facias if it could; but there is xa Award 
4b 


* 


* 
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alen tle K, tor tac Pieti Facias by which the Amendment can be made. Comyns E 8 
Pet 1 Will, 3. 3. R. Juxon & Ux' v Naylor. / Ep. 60. pl 394 
Fhe / entre tore Tefle 24 Feb. which is out of Term veturnab e in the Term, ard was amended. Ye 
64. in Cale of Nevil v. Bates, lays that a Precedent was ſhewn to that Purpoſe. * Teiv, 


23. A Fieti Fatias was tefled 15 Feb. 26 Car. 2. by Miſpriß 
Clerk, it being Teffe F. North, whereas Sir F. Nortll we: os Gig 1. 
frice vefore Hillary Term 27 Car 2. It was amended by Order ot the 
Court. 2 Jo. 41. Mich. 27 Car. 2. C. B. Smith v. Harward. 
24. In Homine replegiando of one in whom the Defendant, claim'd 
Property, the Sheriff return'd that he bad replevied the Body, but does 101 
ſay, the Body in which the Defendant claim d Property; whereupon the 
Sheriff was order'd to amend his Return. 3 Mod. 120. Hill. 2 & 3 Jac 
2. B. R. Sir Tho. Grantham's Caſe. | 
25. In Action for Words, atter Declaration deliver'd the Deſendant. on 
ſearching tor Plaintiff's Inſtructions to the Curſitor, found they varied 
materially from the Original, and thereupon pleaded the Statute of Limi. 
tations. The Maſter of the Rolls upon Petition granted a new Origi- 
nal, which ſhould warrant the Declaration, and it was filed in Cour: 
but the Commiſſioners ot the Great Seal fer the ſame aſide, and order 
an Original to be taken out according to the firſt Inſtructions to the Curfiter ; 
and on Motion the Court of C. B. order'd the laſt Original to be filed. 
2 Vent. 130. Hill. 1 & 2 W. & M. in C. B. Chaſe v. Etheridge. 
26. The Teſte of an Original Writ is not amendable; Per Powel ]. 
2 Ld. Raym. Rep. 1066. and ſaid that it was ſo reſolved in the Houle 
of Lords, with the concurrent Opinion of all the Judges in the Caſe of 
my Ld. Jeffer ies, and that upon Conſideration of Gage's Caſe in 5 Rep. 
45. b. and adds in a Crotchet | that a Judgment given in Wales upon the 
Authority ot Gage's Caſe was reverſed ; and that upon that Occaſion 
the Record of that Caſe was ſearch'd for, and found not to warrant the 
Report. And Holt Ch. J. ſaid that the Record of that Caſe is in Co, 
Intr. Tit. Err. p. 9. 250. and the judgment of the Court is contrary to 
the Report, for the Writ was not amended, but the Fine was reverſed. 
And as I have heard Twiſden J. ſay, the Eſtate is enjoy'd under that 
Judgment ever ſince.] 
27. It was moved to amend the Writ of Habeas Corpora Furator after 
Trial returnable on Wedneſday next after 8 Days of the Purification, inſtead 
of Wedneſday in 15 Days of Eaſter; Court made a Rule to ſhew Cauſe, 
which was afterwards made abſolute upon hearing Counſel on both 
Sides. Barnes's Notes of C. B. J. Paſch. 1 Geo. 2. Waldo v. Hariſon. 
28. It was moved after Trial to amend the Zurata in the Record of 
Niſi Prius by making the Return in the Award of the Habeas Corpora of a 
Day certain, inſtead of a General Return; a Rule was made to ſhew 
Cauſe, bur afterwards diſcharged, the Court ſaying that it need not be 
amended, for it is remedied by the Statutes of Jeotails ; but on further 
Contideration the Judges gave their Opinion ſeriatim, and declared that 
the Jurata might be amended by the Habeas Corpora, and order d the 
fame accordingly. Rep. of Prat, in C. B. 101. Paſch. 7 Geo. 2. Walthoe 
v. Harriſon, 


(C. a) Mi 


* 


e 


— Amendment ſand Jeofails.] 2 


(C. a) Miſnoſmer, and other Defects in the Count, S<(B) 1 
amended. (T) ſupra 


I IN Dnare Impedit the King counted of Reſignation by the Hands of F. 

| Biſhop 0 1 Ordinary of that Place, and did not ſay then Ordinary of 
that 1 1. and it was amended per Judicium. Br. Amendment, pl. 109. 

ites 38 H. 6. 33. : 
ay In Rationabils parte Bonorum againſt three Executors, Catesby de- 
manded Judgment of the Count; tor the Cuſtom is there, that if the Baron 
dies without Iſſue the Feme ſhall have the Moiety of the Goods, and if he has 
Iſue then but the third Part, after the Debts and Funeral Expences paid ; 
and the Feme Plaintiff has demanded the Moiety, and has not alleged 
that the Baron died without Iſſue, and by Favour of the Juſtices it was 
amended. Br. Rationabili Parte, pl. 5. cites 7 E. 4 20. 21. 

3. In Aſumpſit againſt B. ſenior and B. junior, after Verdict it was al- 
leged in Arreſt that the Declaration upon the File ſuppoſes the Promiſe to be 
made by B. ſen. only; but the Roll and the Record ot Niti Prius, and all 
the Aſter- Proceedings were well laid to be by both, and that ſo was the 
Paper-Copy under the Counſellor's Hand. All che Court, præter Fen- 
ner, held it amendable; for as Brian ſaid 10 H. J. 25. Papers are now 
as Records ; ſo as when it appears that the Paper-Declaration 1s good 
that the Promiſe was by both, it is the Fault of the Clerk to enter it 
on the File to be done by one, and ſo adjudged to be amended. Cro. 
E. 258. pl. 37. Mich. 33 & 34 Eliz. B. R. Ramſey v. Bird Sen. & 
Bird Jun. 

4. Tenant in Tail demiſed to A. and his Aſſigns for the Lives of 3 Perſons. 
Afterwards A. made an Under-Leaſe to B. and his Aſhgns to the Uſe of 
C. tor 99 Years, if the ſaid 3 Lives ſhould ſo long live, Vircute cujus 
quidem Dimiſſionis idem C. poſſeſſionatus fuit &c. After a Verdict in 
Ejectment it was moved in Arreſt of Judgment, that the Plaintiff ſets 
forth virtute cujus Dimiſſionis he was poſſeſsd, whereas he came into 
the Potlethon by Limitation ot an Uſe, and therefore he ſhould have ſaid 
Er vigore Statuti &c. and theſe were held ro be Faulrs in Subſtance, 
and not in Form, and judgment for the Defendant. Cro. E. 40). pl. 19. 
Trin. 37 Eliz. B. R. Baker v. Seale. 

5. Motion in Arreſt of Judgment in Ejectment, becauſe the Declara- Yelv. 224. 
tion was That the fo Defendants intravit, dejecit &c. the Plaintiff, where 8. C. ad- 
't ſhould have been intraverunt, dejecerunt &c. All the Juſtices (abſente * 4 
Fleming) held it to be amendable, it being apparent Miſpri/ion of the —2 BU” 
Clerk, Cro. J. 306. pl. 1. Mich. 10 Jac. Odingſells v. Derbie & 35. Oding- 
Jackſon, ton v. Dar- 
i by, S. C. ad- 
judged by 3 Juſtices, abſente Fleming Ch. J. Brownl. 149. S. C adjudged accordingly.—— Jenk. 


325. pl. 42. 8. C. adjudged and affirmed in Error. S. C. cited 2 Ld. Raym. Rep. 1068. by Powell 
J. who aid that it does not appear certainly what the Miſtake was, and the ſingular Number for the 
plural might be very materia). | 

In Covenant againſt 2, the Plaintiff declared Quod teneat Conventionem, inſtead of teneant. The Court 
ordered it tobe amended ; and ir was ſaid, that of Tare Davs it had been done in Caſe of a Word miſtaken 
in an Original, as in Ejectment diviſit for demiſit. 2 Vent. 173. Paſch. 2 W. & M. in C. B. Cook 


v. Rumney, 


6. Aſſumpſit by J. T. Executor, in Con/ideration that N. the Teſtator S. C. Gilb. 
2 deliver to the Defendant upon Requeſt 401. he promiſed to repay it at ng of C. B. 
/uch a Day, and the Declaration was Quod idem M. (inſtead of F. the Debs by A. 
Plaintiff ) dicit in Fatto, quod ipſe idem NM. delivered to him the 40. &C. as Admini- 


Reſolved that the Declaration was ill, and inſenſible, Quod idem N. dicit ſtratrix of 
4 Y 1 


3 58 Amendment | and Jeofails.] 


G. upon a in Facto, becauſe he is a dead Perſon, and it being the Matt 


8 ö er an 
Charter: ſtance of the Declaration, and no precedent Matter to induce 8 
: 1095 nere Cannot be amended, and cherefore adjudged againſt the Plaintitf, Quad 
ſeveral Co- nihil capiat per Billam. Cro. J. 587. pl. 9. Mich. 18 Jac. B. R. Tho- 
venants be- mas v. Willoughby. 
tween him 
and the Defendanr, The Declaration was right till ſhe came to the Aſſignment of the 
it was Idem in Facto dicit, inſtead of Eadem A. Upon Demurrer it was objected, that here Was n 
Breach aſſigned by this Miſtake of the Name of G. the Inteſtate, for the Name of A. the Adminiſtravix, 
But the Court held clearly, that as all the Declaration beſides was right, and concluded right, od 
eadem A. profert in Curia literas Adminiſt” it was merely a Fault of the Clerk, and amendable by the 
Statute of H. 6, 2 Lev. 117. Mich. 26 Car. 2. B. R. Rea v. Barnes. S. C. cited Comyns's Re 
569. pl. 244. Paſch. 10 Geo. 2. C. B. in the Caſe of Harvey v. Stokes, and S. P. admitted; but it 2 
there held per Cur. that tho a Miſnoſmer of the Plaintiff or Defendant be amendable, yer the Miſtake of 
the Name of a 3d Perſon is not aided or amendable. 


Breach, and then 


7. In Treſpaſs the Plaintiff ſer forth that the Locus in quo Ec. was Copy. 
hola, whereof J. F. was ſeiſed in Fee by Copy, and that the Land deſcended 
to his Daughters, who leaſed to the Plaintiff. 'The Iſſue was Joined upon a 
Collateral Matter, and Verdict tor the Plaintiff; and tho' it was adjudg'd 
that the Plaintift had not made out à good Title to F. S. becauſe be did nt 
ſhew a Grant of the Copyhoid to him, yet this being but Matter in Form 
was help'd by the Statute of Jeotails. Cro. C. 190. pl. 19. Paſch. 6 Car. 
B. R. Sheppard's Caſe. 

8. The Plaintiſf declared of a Demiſe to the Defendant for 13 Tears, ten- 
dring 40 l. Quarterly, not e Annuatim. Upon Non eſt Factum 
pleaded the Plaintiſt had a Verdict; but after the Plea the Plaintiff 
amended the Declaration by putting in the Word (Annuatim.) Upon a 
Motion for the Deſendant to have it examined, it was held by Keyling 
Ch. J. and Wyndham J. that it was no more than what was implied be- 
fore. And by Twiſden J the Detendant ſhould have demanded Oyer of 
the Decd ; bur having pleaded Non eſt Factum, he is nor prejudiced by 
this Amendment. Raym. 160. Hill. 18 & 19 Car. 2. B. R. Rymes . 
Baker. 

9. The Declaration was, Willielmus Patiſon queritur de Will. Milton 
&c. pro eo videlt' quod cum Willielmus Patiſon (inftead of Milton ) in- 
debitatus fuit Willielmo Patiſon. Atter a Verdict tor the Plaintiff it was 
moved to amend it, tor it was a plain Miſtake of the Clerk, to make the 
Plaintiff indebred to himſelf; and the Court ordered it ſhould be 


amended accordingly. 4 Mod. 161. Hill 4 & 5 W. & M. in B. R. Pa- 
tiſon v. Milton. | 


10. After Verdict in u the Plaintiff moved to amend his De- 
3 claration, wherein he had counted of a Demiſe 10 April 1697, inſtead ot 
ment. — 1696; For 1697 was not come at the Time of the Trial; but it was 


Carth. 401. denied, becauſe if it thould be granted it alter'd the Iſſue, and made 


1 3 another Title. But the Court agreed, that in a Fudgment by * Confeſſion on 
the Court 


denicd to 4 Warrant of Attorney it might be amended in Ejectment, becauſe with- 
amend it Out ſuch Amendment the Agreement and Intent of the Parties could not 
Comb. 394. be fulfill'd. 1 Salk. 48. pl. 6. Paſch. 9 W. 3. B. R. Puleſton v. War- 
S. C. but no purton. 

dgment; ; 

* ays the Plaintiff did not proceed upon this Verdict; for that the Counſel in the Cauſe aſſured the 
Reporter that they were ſatisficd it was a fatal Error, and not amendable. -12 Mod. 125. 5. C. 
ſays the Court Boas have amended it if they could, but the Inconveniences of doing it would be very 
reat, and Judgment was ſtaid ; but that after it was agreed by Conſent to amend, and the Judgment to 
be for Security as to the Coſts &c. and the Defendant to take a new Declaration, and Detendant to de- 
liver Poſſeſſion if Verdict be againſt him, and not bring a new Writ of Error. 

* Carth. 4o1. in the Caſe above, ſays a Rule of Court was produced in a Caſe of Parr v. Cawley, 
where after Error brought on a Judgment by Confeſſion in Ejectment, ſuch Amendment was made — 
che Declaration; but that being a Judgment by Conſent of Parties, was held to be no Authority in 
principal Caſe. 


11, Aſſump- 


/ 


Amendment {and Jeofails.] 359. 


— — 


umpſit &c. againſt F. G. Knight. The Defendant pleaded in * ; Salk 23 5. 
— — he is a Knight 200 Baronet. The Plaintiff replied hes he is a Pl. 1. S 4 
Knight (* only] &c. and moved to amend his Declaration upon Paymentof "oy ly. 
Colts ih being in Paper, and that the Action being by Bill the Addition was Raym. Rep. 
not material, it not being within the Statute of Additions ; but it was de- $59. Lapiere 
nied, becauſe rhere was nothing to amend by, and the Detendant had taken v- Germain, 
Advantage of the Fault. 1 Salk. 50. pl. 12. Paſch. 2 Ann, B. K. Lepara &; © accord: 

main, : 
4 mg = a common Clauſum tregit the Plaintiff declared againſt the 
Defendant as Adminiſtrator, and he pleaded that Adminiſtration was never 
committed to him. The Plaintiff's Attorney moved in the Treaſury, that 
the Plaintiff might amend his Declaration upon Payment of Coſts, by 
declaring againit the Defendant as Executor, which, upon hearing De- 
ſendant's Attorney, was ordered. Barnes's Notes of C. B. 617, Hill. 7 


Geo. 2. Brown v. Shipman. 


(D. a) Miſnoſmer, and other Defects in Pleadings, Sce(B) py 
amended. TT 


i. A SSISE by F. S. and N. M. The Defendant pleaded that F. NM. 
died after the laſt Continuance, where it ſhould be W. N. and the 
beit Opinion was that it ſhall not be amended ; tor the Statute was made 
in Favour of Clerks and Officers, ſo that Miſpriſion of the Clerk ſhall 
be amended ; bur contra of Plea of the Party; tor this 1s made by him- 
{elf and his Counſel, and is no Default of the Clerk. Br. Amendment, 
pl. 74. cites 18 E. 4. 13. and 20 E. 4. 6. 
2. Sulyard ſaid that a * Treſpaſs was ſued [ Traverſe was tender d] in 
Chancery by 3, and after they ſhew'd Feoff ment made to 4, to have the Land All the 
in Farm; and by all the ſultices, this is Miſpriſion ; for the Feoffment Editions of 
was by Deed; but ir did not appear if the Clerk ſaw the Deed or nor. Brooke are 


Br. Amendment, pl. 74. cites 18 E. 4. 13. and 20 E. 4. 6. TT 


was ſued;) but all the Year-books are (Traverſe fuit 3 


3. Miſnoſmer of the Chriſtian Name of one of the Defendants in the 
Attorney-General's Replication in an Information, was moved after Ver- 
dict tor the Detendants to be amended before Judgment enter'd, to pre- 
vent Error in the Judgment. But the Court thought it could not be, 
becauſe they conceived there was no Iſſue joined. Sty. 167. Mich. 1649. 
Birmingham-Town's Caſe. Ls 

4 In Aflault and * there had been 2 ſeveral Pleas of Son Aſſault, = * 
and Iſue was join d in the laſt, but left out of the firſt, the Court held it neee 
amendable by the Statute of Jeotails, becauſe ir appears to be the like Refolu- 
Clerk's Miſtake, and befides, as the Iflue is join'd in the latter Plea, tion was in 
that may alſo have Reference to the firit. Rep. of Pratt. in C. B. 106, an Action on 
Tain. ) & $ Geo. 2. Eaſon & Ux. v. Wilkins & Ux. 143 


4 where Iſſue 
was join'd as to one Bond, and not as to the other. Lyne v. Green. 


5. It was mov'd to amend a Plea in Abatement, by putting in Culpa- 
lilis inſtead of Capitalis, for that it appears to be only a Miſpriſion of | 
the Clerk. But by Eyre Ch. J. Pleas in Abatement have generally | 


been denied to be amended, becauſe they are dilatory, and go _ 
0 
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the Right of the Action, and it will be dangerous to make a Preceden. 
and theretore the Amendment was denied. Rep. of Prat. in er 
29. Paſch. 12 Geo. 1. Dockary v. Lawrence. 5. 


| — 


See (X) ſu- 


wa (E. a) Miſnomer, and other Defects in the Plea, 


3 Im- 
parlance, and Niſi Prius Rolls, amended. 5 


1. Reſpaſs againſt M. and &. and the Proteſt was continu 
15 and H. and G. omitted, and Rk: the Roll ve ae 
Day of the Proceſs was good, therefore the Roll was amended ; Ouod 
Nota. And yet per Chelr. Judicial Writs which vary are often FAY 
ed, but ſeldom the Roll. Br. Amendment, pl. 22. cites 44 E. 3. 18 
Br. Relation, 2. Præcipe quod reddat againft R. Z. who pleaded in Bar the Deed of one 
pl 41. cites N. F. with Warranty, which Deed the ſame R. in Curia profert, and after 
1 H. 6. 27. Niſi Prius paſſed, it was pleaded in Arreſt of Judgment, that this ſame 
R. who made Profert of the Deed, ſhall be intended tht aft R. vir. he 
whoſe Warranty was pleaded. And per Cur, becauſe Bar ſhall be taken 
by reaſonable Intendment, ſo that it ſhall be taken this R. who was Je 
nant, theretore per Cur. it was amended, and enter'd per Chartam quam 
R. T. the Tenant profert; Quod Nota, Bar amended. Br. Amend. 
ment, pl. 83. cites 11 H. 6. 22. 
3. In Writ of Meſne the Plaintiff” preſerib'd in the Acquittal againſt the 
Defendant and his Anceſtors whoſe Heir he is, and it was enter'd accord. 
ingly in one Roll, and in another Roll (cujus Heres ipſe ęſt was wanting, 
and it was amended. Br. Amendment, ol 108. cites 39 H. 6. 31. 
4. In a Writ of Partition againſt 2, one pleaded to Iſſue, and on the 
Record of Niſi Prius his Name, by the Negligence of the Clerk, was 
left out, but the principal Record was perfect. This was held to be a- 
mendable. Paſch. 9 Eliz. D. 260. Wotton v. Cook & Temple. 
5. In Trover &c. the Plaintiff declar'd, that he was poſleſs'd de uno 
Spadone, una Equa pretii 53 Shillings and 4 Pence, ſo that there was no 
Price added to the Gelding. The Court was divided, 2 held it Matter 
of Form, and 2 held ir Matter of Subſtance, but upon viewing the Roll 
it appeared to be de uno Spadone & de una Equa pretii 53 Shillings and 4 
Pence, ſo that the Price extends ro both, and ſo the Record of Niſi 
Prius was amended by the Roll. Cro. J 129. pl. 2. Mich. 4 Jac. B. R. 
Wood v. Smith. k ; 
Yelv. 218. 6. A Challenge being made to the Sheriff after Iſſue, and confeſs'd, the 
Hill. 9 Jac. Ven. Fac. was awarded tv the Coroner, but the Roll of Mi Prius Was, 
S. C but that the Ven. Fac. was awarded to the Sheriff, and the Diſtringas was 
vob s _ awarded to the Sheriff, and Trial thereupon had, which cannot be, be- 
. e. . cauſe the Ven. Fac. was awarded to the Coroners, and theretore it was 
pL7 S. C. mov'd in Arreſt of Judgment ; but held, that becauſe the Roll of Nil 
but S.P. Prius was a Miſpriſion, and ought to be warranted by the Record, 
docs not ap- (tho' in Truth it is a Record made after the Nih Prius and the Trial) 
ST vor. it ſhould be amended, and judgment for the Plaintiff. Cro. J. 353, 
pl. 13 354 pl. 8. Mich. 12 Jac. B. R. Muſgrave v. Wharton. 
arton v. 


Muſgrave, S. C. but S. P. does not appear. Jenk. 291. pl. 32. S. C. but S. P. does not 
appear. 


Hob 134. 7. The Plaintiff exhibited a Bill againſt the Defendant one of = 
— 178. Clerks of B. R. and aſter a Verdict it was moved in Arreſt of Judg- 


ment, 


rr 898 
1 — 1 n . 
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p VIA a 


6 


for that the Bill was not filed ; the Court ſeemed inclined that vu. 
22 not help'd by the Statute. Brownl. 8 1. Weeks v. Wright. My Cy. 


5 there was 
„ Reſolution whether this was within the Equity of the Star. 18 Eliz. of want of an Original Writ, / 
"which the Bill is in this Caſe, being againſt an Attorney; for it was prov'd by Oath that there was 
Bill, and that the Defendant had accepted and fubſcrib'd it, and it was enter'd in Hzc Verba on 
he Roll.-——S. P. but tho' the Bill was not fil'd, yet it appeared to the Court that the Tenor of the 
| Bill was enter'd of Record in hæc Verba; the Court thought this rem:died by the Statute of ſeo- 
fails as being in Nature of Want cf an Original after Verdict; but becauſe it had been rul'd otherwiſe in 
Rood's Cale, the Court would adviſe. But there is a Nota that it had been ſince adjudg'd in C. B. 
and alſo in the Exchequer Chamber upon Error out of B R. upon want of a Gill there, to be cur'd 
by Verdict, yet the Words of the Statute are (Want of an ry ns Writ.) Hob. 130 pl. 169, —— 
The Want of a Bill being the Original was taken to be within the ntent and Meaning of the Statute 
18 Eliz. and remedied by the Equity thereof. Hob. 264. pl. 344. adjudg'd in Cam. Scacc. Trin. 17 
Fac, Willis v. Woodhouſc. -S. C. cited by the Name of Wells v. Woodhouſe, by Hobart Ch. 
as reſolved . e and ſaid that it had been often ſo adjudg d in C. B. in the Caſe of an Attor- 
ger Plaintiff or Defendant. Hob. 281, 282. 
After a Verdict it was mov'd in Arreſt of Judgment, that there was no Bill upon the File. But per tor. 
Car. this is help'd by the Star. 18 Eliz. for the Bill on the File is in Nature of an Original, and the 
Want of this is help'd by the Statute, and Judgment for the Plaintiff, Jo. 304. pl. 13. Mich. 8 Car. 
B. R. Griggs v. Parker. Cro, C. 282. pl. 24. Parker v. Grigſon, S. C. adjudg'd for the Plaintiff, 


g. If the Plea Roll be right, the Roll of Nis Prius may be amended ; 
for the Plea Roll ſhall controul theNifi Prins Roll; and it is uſual to amend 
che Niſi Prius Roll, and to give the true Judgment; agreed without 
Queſtion. 2 Roll. Rep. 211. Mich. 18 Jac. B. R. in Caſe of Hunt v. 
Arhill. 
9. Trover and Converſion alleged to be in London, and the Trial was in 
Middleſex, but it ſeems the Declaration upon the File was of a Conver/ion 
in Middleſex, and the Imparlance Roll was right, and ſo was the Iſſue 
Rell, but the Nifs Prius Roll was wrong ; whereupon the Plaintiff prayed 
chat the Niſi Prius Roll might be amended. Per Hale Ch. B. if the Bill 
be right upon the File, and the Imparlance Roll right, the Iſue Roll 
cor the Miſi Prius may be amended by them, for they are but Tranſcripts 
the other; but it the Difference be ſuch as to alter the Iſſue, there they 
cannot be amended ; for then it is another Thing that is tried than ought 
whe tried. Freem. Rep. 325. pl. 404 Trin. 26 Car. 2. Vernon v. 

eeds. 
10. The Memorandum was General of Eaſter Term laſt paſt, which re- In Debt for 
terr'd to the iſt Day of the Term, and fo the Action appeared to be Ag 
brought before the Cauſe of Action accru d. It was mov'd to amend it, without LE: 
and make it Die Mercurii proxime poſt Menſem Paſchæ (which was al- cence, Ex- 
ter the Cauſe ot Action accru'd)-upon Affidavit that all the Proceſs iſſued ception was 
after the iſt. of May. But the Court denied ro amend it, tho' a/ was —__—_ 
en Paper, becauſe it came atrer the Defendant had pleaded in Abatement, was brought 
and a Reſpondeas Ouſt er awarded thereupon, and a Demurrer by the De- Hill. 5 W. 
lendant tor this Cauſe, ſo that it is now too late. Ld. Raym. Rep. 324. & M. and 
Hill. 9 W. z. Burgeſs v. Periam. the Entry 


, was Mich. 
S$ which was 2 Years after the Queen's Death, and the Memorandum was that they proſecute for 
the King and the late Queen; but Holt Ch: J. anſwer'd, that it was no Part of the Declaration, and 
might be amended. Ld Raym. Rep. 683. Trin. 13 W. 3, the Preſident and College of Phyſicians v. 


Salmon,———1 Salk. 451. pl. 2. S. C. but S. P. does not appear. 5 Mod. 327. S. C. but S. P. 
does not appear. | 


. The Imparlance Roll cannot be amended by the Plea Roll or The Plea 
Niſi Prius Roll; tor the Imparlance Roll is the original Declaration, _ 
and the Plea Roll is no more than a Recital of the Imparlance Roll, by the Im- 
and therefore it begins with an Alias prout patet, and it is no more than parlance 
the Count of the 2d. Term, to which the Defendant pleaded Ore tenus; 22 
ow the Niſi Prius Roll is but a Tranſcript of the Plea Roll to carr: N 
the Iſſue into the Country. G. Hiſt. of C. B. 116. . tal, bye 5 1 
: 15 | | - | dy the Niſi 
Prius Roll which is but a Tranſcript from the Plea Roll, if the Plaintiff or Defendant be well _ 
44 
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Carth. 506. 12. The Diftringas and Furata were returnable a Die Sane 2 
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in the Beginning of the Record, but afterwards be miſtaken, and the Name is idem ] 
ſhall be amended, becauſe that is but a Miſtake in Syllable by the apparent Vitium Scrion us, this 
is the Intent of the Statute to amend. G. Hitt. of C. B. 119. Ptoris, Which 


S. C accord- in tres Septimanas ni Fohannes Holt miles &c. 2) Die Funij * 
ingly; for denerit; the 27th. Day of June was the Morrow after 15 * 
amendable,; the NV Prius was after the Day in Bank) but the Plea Roll was x; h 
then the the Award there being Tres Mich. The Court held thi 


Ch. J had put agreed that where the Diftringas or urata are right, the Niſi Prius Ro 


no 2 may Poi 
ty to try the Oint i 
oe Iſſue. 1 Salk. 48. Mich. 11 W. 3. B. R. Child v. Harrer. in 
12 Mod. 27 | 
S. C. bur — Holt Ch. I. tho* the Day of the Return of the Poſtea ſhould be miſtaken yet if the 
Cauſe was tried on the right Day, it would be good; but here the Day of Niſi Prius being an i 
fible Day, and the Authority of the Judge confined to it, a Trial on another Day will be withour 
uthority, and therefore not amendable. If rhe Diſtringas _ had been right, the Niſi Pr; 
Roll might have been amended, as was in Sir R. Barnard's Caſe, wherefore here the Trial was 12 
aſide. — Ld. Raym. Rep. 511. 512. S. C & S. P. by Holt Ch. Al accordingly, and in much the 
ſame Words. And Holt ſaid he remember'd one Pooley's Caſe a long time ago, where in Troy 
and Converſion the Day of Niſi Prius was Die Lunz in Menſem Paſchæ, being Sunday, and * 
that reaſon after a Trial had, and Verdict was ſet aſide. Ty 


13. It was moved to amend the Entry of Bail in the Filacer's Bogk by 
making it agreeable to the Inſtructions, viz. Inſult' inſtead of AF „ and 
orderd' d to amended, Niſi. Rep. of Pract. in C. B. 74. Mich. 6 
Geo. 2. Fagget v. Van Thiennen. 

14. And the Recognizance taken between the ſame Parties being iy 
Caſe, it was moved to amend it and make it ix Aſault agreeable to the 
Writ ; and the Court order'd the ſame accordingly. Rep. of Prack. in 
C. B. 15. Mich. 6 Geo. 2. Fagget v. Van Thiennen. 


eng (F. a) Miſnoſmer and other Defects in Venire Fac. 


35:36. 37- Hab. Corpora and Diſtringas Rolls, amended. 

I, 2, 3 | . 

4, 5, 6, 1, 8, | 

PI Re (&) 1. IN Writ of Entry a Juror was return'd by Name of J. Had, and in 
ſupra, the Habeas Corpora he was named F. Horde, and upon him the 


Br. Retorn Sheriff return'd Nihil, and when the Default was perceived, they a- 
de 2 Pl warded a new Hab' Corpora by the right Name, and the Sheriff was 
79. cites d. not amerced ; for now no Default is in him, quod nota, and therefore, 
as it ſeems, the Roll ſhall be amended. Br. Amendment, pl. 37. cites 19 
H. 6. 39. 
2. Proceſs continued againſt the Jury till the Diſtreſs, and Iſſues re- 
turn'd upon V. N. 10 s. and the Writ of Diſtreſs and all the reſt of the 
Proceſs was R. NN. and by this Name he was demanded, and the Under- 
Sheriff who made the Panel was examined, who ſaid that R. N. was 
warned, and is the ſame Perſon that he intended, and that his Clerk 
had miſtaken the Iſſues, by which ex Licentia Curie the Under-Sheriff 
amended the Name and return d the Iſſues upon R. N. Quod nota. Br. 
Amendment, pl. 39. cites 22 H. 6. 35. 
Where the 3. In Venire Facias in Debt a Furor was named W. B. and the Habeas 
Sheriff re- Corpora was F. B. and the Sheriff diſtrain d W. B. and the Opinion = 
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"hat the Proc againſt the Jury was diſcontinued and could not be a- turn'd 4. B, 


| | in the Venive 
mended, contrary of Miſcontinuance, note the Difference. Br. Amend- 2 


ment, pl. 92. cites 27 H. 6. 5. in the Di- 
bove, if the very ] as ſummon'd, and it is only th . 
eamination as above, if the very Juror was ſummon'd, and it is only the Negligence 
rote” _ that his Intent was to return him, this ſhall be amended. Br. Abdomen, pl. 51, 
_— H. 6. 12.——Þr. Retorn de Briefs, pl. 58. cites 8. C. 
* | {ins was J. B. in the Panel, and R, B in the Habeas Corpora, and upon the Examination of the 
Sheriff it was amended according to the Venire Facias, becauſe it was one and the ſame Perſon, and they 
have Authority to amend the Miſpriſion of the Sheriff as well as of other Miniſter, Br. Amend» 


ment, pl. 47+ Cites 9 E. 4. 14. per Danby. 


In Debt they were at Iſſue, 34 were return d upon Venire Facias, Br. Diſcon- 
and upon the Habeas Corpora and in all the other Proceſs one was omitted, "ance - 
by which all after the Venire Facias was held void, and could not be 4 cites 8. C. 
amended, and therefore a new Habeas Corpora was awarded upon the 

ſame Venire Facias, and the Tales was taken alſo void; and notwith- 

ſtanding the Array of the Principal was affirm'd it was alfo void, and 

ſhall not make Parcel of the Record. And the Plaintiff pray'd new Tales 

and was denied; for it is no otherwiſe now but as if the Venire Facias 

had been now return'd, and all, done alter it, is void. Nota. Br. Amend- 

ment, pl. 10. cites 34 H. 6. 20. 

5. In Information ; at the Diſtreſs return'd three of the Fury who were Br. Retorn 
firſt return d were left out, and the Jury remain'd for Default, unleſs thoſe de Brief, pl. 
three might be demanded and ſworn. And the Court by Advice of C. B. 58. cites & C. 
examined the Sheriff, upon which it appear'd that it was his Negligence 

and that they were ſummon'd, and that his Intent was to have them return'd, 

by which the three Furors were examined it they were ſummon'd, who 

ſaid, Yes, and this by the Bailiff of the Hundred of C. in Pain of 40 s. 

And it was amended, for it is Miſpriſion of the Sheriff's Clerk, and ſo 

within the Stature. Br. Amendment, pl. 51. cites 37 H. 6. 12. 

6. Where the Sheriff returns Octo Tales upon Writ of Decem Tales, there Br. Retorn 
upon ſuch Examination and Negligence found it ſhall be amended, and de Briefs, pl. 
the Sheriff ſhall be demanded and ſhall have the Writ again, and ſhall 38. cites S. C. 
amend ir, and ſhall bring it into Court again. Br. Amendment, pl. 51. 
cites 37 H. 6. 12. 

J. It the Furata is Wrong and the Habeas Corpora right the Judges 
cannot proceed to Trial, but they may make the Sheriff amend it, 
and then &c. Per Velverton and Hutton. Litt. Rep. 253. in Caſe of 
Blackamore v. Clotworthy. 

8. The Plaintiff in Replevin had a Venire Facias in Mich. Term re- 
turnable in Hill. and afterwards in Hill, took an Alias returnable in Paſch. 
and ſo awarded it in the Roll of Mich. to the Intent the Trial ſhould nor 
come on at the Aſſiſes in Kent; but the Court upon the Prayer of the 
Avowant Defendant, amended the Roll, it being awarded in the ſame 
Term, and order'd the Alias returnable the ſame Hill. Term. Goldsb.- 
31. pl. 3. Mich. 29 Eliz. Boſſe v. Hawley. 

9. It the Venire Facias has an #// Teſte, or an ill Return, or is wanting, 
this is aided by the Statute after Verdict. Held per Cur. Cro. E. 257. 
in pl. 33. Mich. 33 & 34 Eliz. B. R. 

10. The Panel of the Jury was annex d to the Venire Facias but no Re- It was moved 
turn was endorſed thereon, or any Sheriff named, but the Poftea mention d in Arreſt of 
the Return to be by the Sheriff per Mandatum Juſtic* this is not reme- cognates 


died by any Statute. 5 Rep. 45. Mich. 35 & 36 Eliz. B. R. Row- Name of the 
land's Caſe, Sheriff was 
igri not endorſed 
28 Diſt ; Per tot. Cur. it was held not amendable, and not aided by any Statute, Cro. J. 
158. Mich. 5 Jac. B. R. Holdeſworth v. Sir Stephen Proctor. wy 
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Amendment (and Jeofails.] ns 


to 


PP. * 


— 3—— v4 
{ut where the Diſtringas was blank, and no Return or Name of the Sheriff thereto, but the 7. 
cias was well return'd and had the Name of the Sheriff thereto, the Court held it amends ire Pa, 


a. 


C ble 
held that it ciffter'd from Rowland's Caſe; for there the Sheriff 's Name was wanting upon £5,2nd 
F:cias, which guides the reſt of the Proceſs. Cro. J. 443. pl. 18. Mich, 15 Jac. 5 R. Chas 
Wright. ———S. P. Cro. J. 528. in pl. 5. per Cur. tv, 


11. Upon awarding a Venire Facias upon the Roll, the D 
Return was omitted on the Roll. This was aſſign'd tor Err a f t 


allocarur after Verdict. Mo. 510. pl. 993. Mich. 38 & 25 liz. Beere 
v. Shere. ba 


Upon the 12. Error afſign'd was that there were but 23 of the Furors 

3 kg turn'd upon the Fancl, and that the Trial was by - of — nv By 4 
were but 23 Men ; but becauſe this Default was in the Return of the Jurors Nan 
Jurors re- upon the Hab. Corp and not upon the Ven. Fac. in which Wric wes 
ran Fu Names it was order'd to be amended. Cro, Eliz. 386. pl. 17, Mic 


pc by 10 of 39 & 40 Eliz. Pawlett v. Chriſtmas, ch, 


the principal Panel, and 2 of the Tales; Upon Conference with all the Judges of both Serjeants-] 

the greater Part of them conceived this to be only a Miſreturn of the Sheritt, and ſo aided by the yay 
rute 18 Eliz. 14. and adjudg'd accordingly. Cro. C. 223. pl. 11 Trin. 7 Car. 1, B. K. Sankill v — 
10. 245. pl. 4 S. C. and there is no Difference in Tales; for it is the Default of the Ser — 


a Verdict by 12 ; by 3 Juſtices, Crooke e contra; and Judgment accordingly. TUE, and 


G, Hift. of 13. In Ejectment it was moved in Arreſt of Judgment that the Ven 
C. B. 132. Fa. was Ad factend” jurat' in Placito Tranſgreſſionis, whereas it il Iq 
mentions S. P. a 6 ; 3 5 10u 
and ſcemsto be in Placito Tranſgreſfronis & Hjectionis Firmæ; the Court held this noe 
intend 8. C. amendable, for non Conſtat, bur that there may be an Action ot Treſpaß 
depending, and that this Ven. Fac. is awarded thereupon ; And tho ir 
was ſaid that Ejectment is only a Plea ot Treſpaſs in its Nature vet the 
Actions are ſeveral, and therefore the Ven. Fac. ought to be accordingly, 
Cro. E. 622. pl. 14. Mich. 40 & 41 Eliz. B. R. Clerk v. Clerk. 
S. C. cited 14. In Debt the Venire Facias was awarded bearing 7efte after th 
. Judgment, (it being dated a Year after;) but held that it being after 
Rep 1060. Verdict, and the Trial is upon the Diſtringas with the Niſi Prius, os 
and faid it if no Venire at all had been, the Statute would have help'd it, and it 
was the Ne- ſhall not be intended that this was the Venire in this Suit; nor would 


ſcience of i ire 1 : : , 
any" op the Court take it to be the Venire in this Suit, tho? certified to be {a 


make the but rather that there was no Venire at all, [and then] the Trial and 
Teſte of an- Judgment thereupon are good. But they held that the Teſte of a Ve. 
other Day nire Facias can never be amended, but the Return thereof may, becauſe 


_ * the Roll warrants it, and this being variant from the Roll may be 
838 amended ; but the Rolls make no mention of the Teſte, as 2 Ma. D. 121. 


was; for he ſo the Judgment was affirmed. Cro. E. 820. pl. 15. Paſch. 43 Eliz. B. R. 
ought Carew v. Mercer. 
now tnat 


the Writ ſhould be reſted when the Court awards it; but ſays that the later Books have gone Contrary 
to this Caſe of Crooke, where the Writ was an ill Writ, As if teſted out of Term. 


Venire Fa- 15. After Verdict Exception was taken that the Appearance and [ſit 
9 were in Hillary-Term 1 Jac. and the Venire Facias to try the Iſſue ws 
the Appear- dated Jan. 23. which was before the Appearance and the Iſſue; but the 
ance of the Roll was right. The Court held it was amendable; for the Ven. Facis 
Defendant in ſhall be amended by the Roll, which is the Warrant for ir, and hall be 
Court, and made ſubſequent to the Iſſue. Cro. J. 64. pl. 3. Paſch. 2 Jac. B. R. 
to be naught. Dolphin v. Clark. 
Cited Noy 
58. as the Caſe of Moulton v. Hall. Mo. 465. pl. 657. cites S. C. adjudged that it is Error not i 
medied by the Statute. 

It was ed for Error in Ejectment that the Iſſue was joined Trin. 2 Car. and the Jen. Fa. tears 
Date 4 Die Maii, which was before the [ſue joined, and upon a Certiorari upon Diminution * ie 
was certified that the Veniire and Diſtringas were of the Date of 4 May, which was after Eafter- * 


. r 


e 


* VS N 0 
hu y 


allocatur ; for it is but Miſ-ſu ing of the Proceſs at the moſt, and the Court ſhall intend there 
ker her Venire Facias, according to the Roll of awarding the Venire Facias, and the miſtating of 
ew * ſe no Stop of the Judgment, wherefore the Trial is good, and Judgment was affirmed. Cro. 
it can cute, Mich. 3 Car. in Cam Scacc. Moor v. Hodges. The Caſe of Hodges v. Moor is in 


2 yoo; and the by the Time it ſeems to be 8. C. yet S. P. does not appear in any of them. 
c * 


— Amendment ſand ſeofails.] 


——— 


Diſtringas was awarded a long Time after the Trial, yet the Roll 
| Tam NT ic ks amended. Cired by Tanfield ]. Ero. J. 162. in 


iz be Ven. Facias was De Vicineto de Hartford, where it ſhould have The Jurata 
Rags Caſtro de Hartford. It was held by all the Judges and Barons d= apud 
to be ill; for Caſtrum Hartford is a di/#int? Name of a Place, as Manerium Dee YE 
de D. and ſo, as it was faid, are all the Precedents where Things are g4,;. pra- 
alleged ro be done apud Caſtrum Ebor. apud Caſtrum Norwic. there the di#a, and 


Venues are de Cafiro. Cro. J. 239. Paſch. 8 Jac, Cuningham v. Hare. the Habeas 


a was 
udGuildball &c. And Yelverton and Hutton held the Trial void; for the Judge that mall fe at the 
( Me had no Warrant to take this Trial, and fo Coram non Judice, and they held it not amendable 
now after Trial. Litt. Rep. 253. Paſch. 5 Car. C. B. Blackamore v. Clotworthy. 


18. In Treſpaſs upon the General Iſſue pleaded, one only of the Furors . J. 316. 
of the principal Panel appear'd at the Aſſiſes, and upon the Prayer of the C 19. 
laintiff a Files was awarded, and the Sheriff returned a Panel thus, viz. Woodley, 
Nomina decem Talium, and under it he returned the Names of 11 Furors. S. C. & S. P. 
It was reſolved that this was only a Miſpriſion of the Sheriff, and ſhould held accord- 
be amended by putting out the Word (decem, ) and then the Title would OY 

be good and formal. 10 Rep. 102. Mich. 10 Jac. Denbawd's Cale. 


Statute 35 


H. 8. cap. 6. 
which gives the Tales, mentions the adding it to thoſe, (viz. in the plural Number,) yet by the Ec oy 


of that Statute it ſhall be granted for one. The Statute is for the Advancement of Juſtice, 
288. pl. 24. 8. C. 


19. In Treſpaſs of taking Goods in W. the Defendant ju/tified by the Brownl. 233. 
Cuftom of the Manor of Z. and the Venire Facias was awarded De Vicineto rr Jac. 
de V. & Manerio de Z. but the Sheriff returned his Pannel De Vicineto Barker, S. C. 
de W. only. This was denied to be amended, though it was moved that and held not 
the Award by the Roll was De Vicineto de W. and the Manor both, and ameudable, 
that the Venire Facias might be amended by the Roll; for the Venue 
ſhould not be from W. at all, the Taking being confeſs'd on both Sides, 
and ſo required no Trial; but the op in Diſpute was the Cuſtom on- 
ly, and tho' the Roll had been right de Manerio only, ſo that the Ve- 
nire Facias might be amended by it, yet when it appears that the Trial 
was not had by ſuch a Jury as the Roll and the Law required, the Ve- 
nire Facias ſhall not be amended. Hob. 7. pl. 9). Banks v. Parker. 

20. Venire Facias was made in this Form, (viz.) Liberos & Legales Hutt. 53. 
homines de B. and it ſhould have been de Vicineto de B. and it was 8. C. but 
notwithitanding held good, and amendable by the Roll; for it ſhall be ek 1 — 
intended that the Jurors are inhabiting in the Town of B. altho' the Win. 
Sheriff returns the Jurors of other Places, and none of them are named 58. Bul- 
ot B. and the Ven. Facias was returned by A. B. Ar. withour naming loigne v. 


him Vic, and it was amended by the Court, Browal, 43. Bullen v. * t 
Jervis, | do 


S. P. does 
not appear. 


21. The Court refuſed to amend a Venire Facias which was Album 

Breve, tho the Sheriff *s Name was to the Panel; but if the Sheriff u 
the Venire Facias bad returned that the Execution of that Writ did appear 
5 A 2.20 
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joined Paſ. h. 


remedied by the 18 Eliz, cap. 14. 5 Rep. 37. a. Paſch, 31 Eliz. B. R. Gardiner's Caſe, 


— — 


360 Amendment [and IJcofails.) 
in a certain Panel aunex d &c. and had not put his Name 2 +3, . 
Ven. Factas, but to the Panel, it ſhould — been — 6 tap 2 "ll of 
R 43. 5 FS Jo 1 tO "AL 
n D.br the 22. Bill was filed Die Mercurii prox prſt Octab Pur 
Dee was 12th of Feb. hoe x the Venire Facias bore Date 10 Feb. Tale Nc e 
1 Car, and before the Filing the Bill, and fo before any Iſſue could be joined x TE. 
the Venire Was alligned tor Error; but all the.Juſtices and Barons held that thi 3 
Facias cer- as it there had been no Venire Facias; tor it cannot be intended V, 5 
1 = o be Facias in this Action, which was not then commenced, and is _ 2 
8 to the Roll, which mentions it to be awarded after Jilue joined; 1 
«as tefted tho in the Action (which being joined the ſame Term, and by the 2 
Paſch. 29 Roll) the Award was of a Venire Facias returnable alſo Di- Nestle 
Ger. And poit Octab. Purificat. (which was the Day that the Bill was filed and bs 
alßgned for pleaded) yet it was held good enough, and the Judgment affirmed, (Cr, 
J. 458. pl. 4. Hill. 15 Jac. in Cam, Scacc. Martham v. Bulwer. : 


Error, it 
was adjudg'd | , 
that it was help'd by the Stat. 18 Eliz. 14. as if there had been no ſuch Writ, becauſe it was impoſſihl 
that this ſhould be the Writ in that Action. Allen 20. Trin 1 B. R. Brown v. Evering— 


Cro. C. 90. pl. 13. More v. Hodges, in the Exchequer-Chamber, Mich. 3 Car. S. P. 


In the Ve- 23. Where the Venire Facias is good, and well return'd, a Fault in the 
nire Faq ias Di/tringas hall be amended by it, by the Sheriff. Agreed per tor. C 
one of rhe a : 7 Per tot. Cur, 
Jury is 2 Roll Rep. 111. Trin. 17 Jac, B. R. Anon, And Browne faid that 
called Car- ſo it had been adjudged betore in Wright's Cafe. 
enter, and 

Fn the Diſtringas Carpenter, and it was ſtay'd for this Fault, Sty 574. Trin. 1653. in Kitchinman', 
Caſe. 

In Debt it was moved in Arreſt of Judgment, that the Diſtringas was with a Blank, and the Word 
( Debiti) omitted, ſo it was Diſtringas in another Cauſe ; but held Nee Cur. that this was as no Diſtringas 
at all, and fo aided by the Verdict, and amendable; but an ill Diſtringas is not. 2 Salk. 454 pl. 1, 
Paſch. 4 Ann. B. R. Bullock v. Parſons 2 Ld. Raym. Rep. 1143. 8. C. and the whole Court held 
the Diſtringas amendable, and gave Judgment for the Plaintiff. 


24. In Ejectment againſt 7wo Defendants, they both pleaded Met Guilty, 
The Award upon the Roll was againſt buth. The Hab. Corp. was apainſ 
both, but the Ven. Fa. againſt one of them only. The Plaintiff had a Ver- 
dict againſt both. The Court held it amendable, and to be made agree- 
able with the Plea-Roll, which was Inter parces prædictas, and the 
Omiſſion here is only Vitium Clerici. 3 Bulſt. 311, Mich. 1 Car. B. R. 

Cranfield v. Turner & Collins. 
Jo. 302. pl. 25. In the Ven. Facias there were but 23 Furors returned, and in the 
6. Fines v. Hab. Corp. there were 24, (viz.) the 23 returned on the Ven. Fa, and one 
—_— — » LI. who was ſworn with 11 of the others, and the Iſſue was tried by 
— Eid them. The Court deliver'd their Opinions ſeriatim, that this was a ma- 
ot C. B. 131. niteſt Error, and not aided by any of the Statutes, nor can it be aided 
S. C. by Examination of the Sheriff, and ſo reverſed the Judgment in C. B. 
Bur where (xo. C. 278. pl. 18. Mich. 8 Car. B. R. Fines v. Norton. 


23 only 
Were re- » . 2 
turn'd, whereof 12 appear d and gave their Verdict, it was reſolved upon great Deliberation, that it was 


S. C. cited 26. Upon a Motion in Arreſt of Judgment it was inſiſted, that the Day 
i 5 on which the Aſjiſes were to be held, and the Place where, were left out of ihe 
and fays it Diſtringas, and ſo a Miſ-trial. Sed per Curiam, if there had been no 
is uſual in Diſtringas the Trial had been good, becauſe the Warrant to try the Cauſe 
ſuch Caſes is the Furata, and that being right the Diſtringas ſpall be amended by it 


to amend 3 Mod. 78. Paſch. 1 Jac. 2. B. R. Jackſon v. Warren. 


Writs by 
the Roll. Gilb. Hiſt of C. B. 133. S. P. and ſeems to intend 8. C 


% N 


27. It 


Amendment and Jeofails.] 367 
It there be ſuch a Fault in the Venire as makes it a perfect Nullit 

Tie 1 us no Relation to the Cauſe, yet it there be a good e 
has being one of the Jury Proceſies, the Omiſſion ot the former is 
" -4. jor the Omitfion ot any Judicial Wric is aided by the Statute, 
yaw” a Venire, that is a Nullity, and has no Relation to the Cauſe, is 
- if there had not been any, and ſo of a Diſtringas where there is a 
proper Venire. G Hilt. ot C. B. 134. 

zo. London Was in the Margin, but in the Body of the Declaration the 
Venue was laid at Tame in Oxfordſ#ire, and tried there, and obtained a 
Verdict; Detendant mov'd in Arreſt ot Judgment, for that the Venire 
Facias being awarded to the Sherifls in the plural Number muſt ſigni- 

the Sheritfs of London, and the Court muſt take judicial Notice that 
there is but one Sheriff of Oxſfordſhire. Per Cur. had there been no 
proper Venue in the Body of the Declaration the Margin mult have been 
reſorted to, but in this Caſe the Margin muſt be rejected; the Word (She- 
riffs) tor (Sheriff) is amendable, and here the Ven. Fac. is return'd by the 
Sheriff of Oxtordſhire, Barnes's Notes in C. B. 343. Trin. 11 &12 
Geo. 2. Sheers v. Bartlett. 

31. It is conſtant Practice to leave a Blank in the Record of the Ni; 
Prius for thu Return of the Ven. Fac. and the Award of the Ven. Fac. 
is no Part of the Iſſue, and is amendable by the Ven. Fac. itſelt. 
Barnes's Notes in C. B. 345, 346. Paſch. 12 Geo. 2. Bryan v. Smith. 


K 


— — 


(C. a) Miſnoſmer, and other Defaults in Records of As vari- 


ance ſee 


Nift Prius, Poſteas, and other Records, amended. (Y) 


1. INS Treſpaſs they were at Iſſue upon Villeinage regardant to a Manor gr. Amend- 
in a foreign County, and Pais awarded of the foreign County by ment, pl. 

[ſent of Parties, and becauſe the Words (Ex àſſenſu Partium) were not 21 ; S. P. 

enter d in the Record, it was amended in another Term; Quod Nota. , 5 


Br. Record, pl. 11. cites 44 E. 3. 6. 8. View pl. 


15. cites S. C. 
2. All the Term in which Fudgment is given, or Roll made, the Record bY Error, 


's in Breaſt of the Tele, and they may change it if it be enter'd contrary pl. 68. cites 
10 Truth, or if Tales be awarded and mark'd upon the Scrowle, and 7 H. 6. 28. 
not enter'd in the Roll, or falſe Latin &c. they may amend it the 11 
lame Term, contra in another Term; for then the Roll is the Record. ment, pl. 32 
Note the Diverſity. Br. Record, pl. 20. cites 7 H. 6. 30. cites 7 H.6. 
3. Where Damages in the Record are 100 l. and the Nis Prius and the 29. S. C 
Verdict is 10 l. yet the Plaintiff ſhall recover; for this does not change 
the Iſſue. Br. Amendment, pl. 113. cites 10 H. J. 25. 
4. Where FEſſoign is caſt after Iſſue Unde Fudicium, where it ſhould be 
Unde Furata, or e contra, this ſhall be amended ; for that which is of 
Kecord ſhall be amended. Br. Amendment, pl. 113. cites 10 H. J. 25. 
5. Where the Record is enter 'd . than the Papers are, there by 
Examination of the Clerk, and View of the Papers, it may be amend- 
ea, Br. Amendment, pl. 1 13. cites 10 H. J. 25. 

6. In Aſſumplit it was found for the Plaintiff, but in the Poſtea the Cro. E 255. 
Verdict was not certified that the Fury found that the Plaintiff ſuftaird pl. 3. Phil. 
Damage by reaſon of the Non-performance of the Promiſe in the Payment N 
ot the Money, tor which the Plaintiff had Judgment, but the Court bats r 
order d the Poſtea to be amended, and affirm'd the gment. Mo. does not ap- 


689. pl. 952. Paſch. 36 Eliz. Sackiord v. Phillips. . 
S. C but S. P. does not appear. 85 


7. Error 


N 
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7. Error to reverſe a Judgment, for that the Writ ot Eno. © 
directed to the Shetitls of [onda Quod Inguirar, whe ir dn Was 
uod inguirant., It was order'd by the Court to be amended > be 
was but the Default ot the Clerk. Cro. Eliz. 6 57. Trin. 41 Elie 1 
R. Lewſon v. Rudleſton. FA q Iz, B. 
k 8. The Plaintitt declared for a Treſpaſs done 12 Fan. 'li 
Record of Ni} Prins was * Teeſ cd 12 Fan. 25 El * V = th 
tound the Detendant Guilty, prout. At the Day in Bank the p I iQ 
pray'd Amendment of the Record of Niſi Prius, but the Court . 
not amendable. Mo. 681. pl. 935. Anon. in 
Roll Rep. 9. In Ejectment the Diſtringas was between Richard Fowkes d 
574. pl. 30. John Child, but the Panel annexed between Richard Fowkes and Wi 
5 CG and iam Child; the Truth was, there were two Records of Nili pri 
oderidge bY 7211. f Tlus, the 
laid thatie one between Richard Fowkes and William Child, and the other be 
could not be tween Richard Fow kes and John Child, and the Sherif/ by Miſtake a 
amended, yexed the Panel between R. Fowkes and William Child, to the Dittrin 
Cation gas between R. F. and John Child; but reſolv'd that it was aided "a 
was, if the le Statute of Jeolails, and was as if there had been no Writ ar ill 
Trial was Cro. J. 396. pl. 1. Paſch. 14 Jac. Fowks v. Child. 
not good | 
= any Amendment, and aſter at another Day it was rul'd not to be any Writ in Judgment of 
Law, and aided by the Statute of Jeofails ——3 Bulſt. 179. S. C. and rul'd accordingly by 5 J. but 
Haughton J. difter'd in Opinion, that the Trial was not good. 4 


10. The Declaration omitted to allege the very Day on which the Rd. 
bery was done, tor he thew'd, that it was committed in October, when 
in Truth it was in September. It was mov'd, that the Record which 
was taken out for Trial, but not given in [to the Clerk of Aſſiſe] mig ht be a. 
mended; becauſe rhe Notice given to the Hundred, as the Record iS, would 
appear to be bejore the Robbery ; and the Court order'd it to be amended. 
Brownl. 156. Trin. 15 Jac. Camblyn v. Tendring (Hundred) 

11. When a Record is remov'd into the Exchequer-Chamber, if there is 
a Fault in the Tranſcript by the Negligence of the Clerk, the Courle is to 
ſend tor the Clerk ot the Court, and amend it in the Exchequer- Cham- 
ber; bur it the principal Record which remains in Court be falſe, then 
to amend it, and thereupon to allege Diminution, and upon Certificate 
thereot, the Tranſcript ſhall be alto amended, it it appears to be only 
the Negligence of the Clerk. Cro. J. 429. pl. 4. in a Nota there; 
Trin. 15 Jac. 1. B. R. | 

12. Treſpaſs. In the Poſtea there was xo Aſſociation to the Fuſtice 
Aſſiſe expreſs'd, as was objected there ought to be; bur Roll Ch. |. 
ſaid, that this is the Fault of the Clerk ot the Aſſiſe, and therefore or- 
der'd him to attend and ſhew Cauſe why the Poſtea ſhould not be 4. 
mended. Sty. 191. Hill, 1649. Poynes v. Francis. 

In B. R. De- 15. Writ of Error to reverſe a 5 upon a Mutuatus, for that 
claration was the Memorandum was Die Veneris &c. which was before the Debt becat 
2 I. due. It was moved for Leave to amend the Memorandum, and to make 
1 it another Day, that it might agree with che judgment; but per Cur. i 


dum was of Was denied. 4 Mod. 367. Mich. 6 W. & M. in B. R. Ruſh v. Tory. 


Trin. Term EE 
and the Aſſignment was not till November follow ing; and it was objected, that the Plaintiff of his own 
ſhewing had no Cauſe of Action at the Time of the Action 3 the Plaintiff prayed to amend, 
and it was objected that there was nothing to amend by; but the Court gave them Leave to file a nen 
Bill as of Mich. Term, which is inſtead of the original Writ, and ro amend the Memorandum by that 


Bill. G. Hiſt. of C. B. 93. 


16. Indebitatus Aſump/it was brought againſt the Executor upon th 
Aſſump/it of the 76 The Plea- Roll was, that the Teſlator non Af 
ſump/4t ; but the Poftea was, that the Defendant non Aſſumpiit ages 


—— 
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. — 

and Verdict for the Plaintiff, and moved that the Poſtea might be 

amended, and it was granted; for per Cur. the Jury have found the De- 

ſendant guilty, 48 the Plaintiff has declared, which is upon a Promiſe 

of the Teſtator, the Plea-Roll being right; but it che Defendant had 

pleaded uod ipſe non Aſſumpfit, a Repleader ought to have been 
d. Raym. Rep. 133, 134. Mich. 8 W. 3. Walker v. 


granted. 


ke. . . | 
mo Error of Judgment in an Interior Court, the Plaintiff had a Ver- 


ind 3 J. Damages, 1 8. Coſts, and 51. 105. de incremento, and Fudg= 
_ 1 he recover the aforeſaid Sums attingen ad 1 ], &c. : 'The Fate 
ſaid they would not ſuffer them to amend any Error in Knowledge or Skill 
by their Minure-Book, but only Errors in Fatt in the Record by the 
Minure-Book, if it appears upon Examination to have been originally 
right in che Book, and not made for this Purpoſe. 6 Mod. 165. Paſch. 
Ann. B R. Gawdy v. Pickerſdale. 

16. Debt for Money lent at a 47 4 call'd, All-Fours. The Defen- 
dant pleaded N- debet. The Plaintiff in the Record 3 Prius omit- 
te the Words, Et pred quer* Scilicet | Similiter.) After Verdict for the 
plaintiff Judgment was arreſted, and now the Plaintiff moved that the 
Record ol Niſi Prius ſhould be amended by the original Record, and 
the Court granted it, for the Omiſſion was only the Miſpriſion of the 
Clerk. Comyns's Rep. 376. pl. 187. Mich. 10 Geo. 1. C. B. Walker v. 
Leſter. 

17, On a Motion to amend the Record of an Iſſue of Nul tiel Record by 
the Writ of Scire Factas, all the Court, atter much Debate, were of Opi- 
nion that, it might be done, and order'd the Amendment accordingly. 
Rep. ot Pract. in C. B. 16. Mich. 6 Geo. 2. Hamſon v. Chamberlain. 

18. The Writ of Habeas Corpora Furator being wrong in the Day of 
Ni; Prius, had been order'd to be amended ; And it was moved to amend 
the Furata in the Record of Nis Prius. The Court, atter Conſideration, 


— — 


were ot Opinion that as the Writ was amendable by the Stat. * 5 Geo.“ See (R) 
cap 13. and was amended, and the Day of Niſi Prius thereby rightly ſupra. 


appointed, the Jurata, which is not an Award of the Court, but only 
to annex the Proceedings, and which is wrong by Miſpriſion ot the 
Clerk, ought to be amended and made agreeable to the Writ ; and or- 
der d accordingly. Barnes's Notes of C. B. 8. Trin. 1 & 8 Geo. 2. 
Waldo v. Hariſon. 

19. Amendment of a Record riking out the Entry of a View was 
denied, and the Court ſaid e could not de N unleſs 
by ſome Entry to amend it by. Rep. of Pract. in C. B. 13 1. Trin. 10 
eo. 2. Cartwright v. Gardiner. 0 


H. a) Miſnoſmer and other Defects in Verdi, 
amended. 


„ > Ejectment, the Caſe was J. V. Biſhop of G. being ſeiſed of &c. 
Ja the ſame to the Pletal] „ reciting 125 We K. 1 the Dean 
= un, but that was of a Leaſe made by R. W. The Jury did a& 
£0 7 vat the Dean and Chapter did confirm any Leaſe made by F. V. but 
5 fund expreſsly that J. M. made a Leaſe ot &. to the Plaintiff, who 
* that the Confirmation of the Dean and Chapter of a Leaſe 

R. W. might be amended, and made J. W. and that the Note 


5 B given 


8 
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iven to the Clerk ot the Aſſiſes was, that they intended to find the Cor 
| dads expreſsly, and of a Leaſe made by J. W. But the Court belg 
clearly that after Verdict return'd to the Court, it cannot be amended 
by any ſuch Suggeſtion ; tor then all Verdicts may be pray'd to be a 
mended ; And Judgment for the Plaintiff, Cro. E. 111. pl. 8. Mich, 
30 & 31 Eliz. B. R. Mornington v. Trye. , 


„ . Aer 4 nat in Aftault and Battery, it was aſſign'd tor Error 
That after the Words, Per Sacramentum pro orum & legalium ( Hominum) 
was lett out. Per Coke Ch. J. this is well amendable, it being in a 
Judicial Proceſs. 3 Bulit. 208. 'Trin. 14 Jac. Pipe v. Alger. | 
If the Jury 3. In Debt for Rent, the Plaintilf declared on a Leaſe of Copy hold Lands 
* 1 &c. rendering 38 1. per Ann. and upon a Leaſe of Freehold Lands render. 
ir is emer'd inf 20 8. per Ann. Rent by equal Portions at Michaelmas and Lady-day 
uncertainty and for 191 tor halt a Year ot the Copyhold and 10 8. of the Ffec. 
on the Re- hold the Action was brought. Upon Nil debet pleaded, the Jury found 


cord, if the for the Plaintiff, quoad the 10 s. for the Freehold 5 and for the Defendas 
* 18 Meſs the 19 J. for the Copyhold. The Poftea was a ber that it 3 
Cauſe, re- found for the Plaintiff, quoad 10 5. Parcel of the ſard 19 J. 10 5. and quoad 
members cer the 19 l. Reſidue of the ſaid 19 l. 10 3. that the Defendant non debet, It 
rain Fw Was moved, that the Verdict was uncertain which of the Rents Was 
=o „Vit unpaid ; but the Judge, before whom the Iſſue was tried, remembring that 
ſhall be af. the Fury had found for the Copyhold Rent for the Defendant, and fer the 
certain'd by Freehold Rent for the Plaintiff, by the Rule ot Court the Return of the 
the Memory poſtea was amended accordingly. Cro. C. 338. pl. 25. Mich. 9 Car, 


of the Ive B. R. Elliot v. Skipp. 


and the Ver- 
dict be | ; | 
made certain as the Jury found it. G. Hift. of C. B. 140. 


4. Caſe &c. for Words, in which the Plaintiff laid a Colloquium be. 
tween the Letendant and one T. S. concerning the Plainritt. The jury 
found the Defendant guilty of ſpeaking the Words, Modo & Forma, as the 
Plaintiff had declared, bur | as it ſeem'd by the Entry] did not find that 
J. S. ſpoke the Words precedent, and, without Reterence to thele Words, 
what the Jury had found was inſenſible; atrerwards it appear'd to the 
Court that thoſe precedent Words were found by the Jury, and that it 
was the Miſpriſion of the Clerk of the Aſſiſe in not entering them; and 
it was order'd that the Words be inferred upon Payment ot Coſts to the 


to the Defendant. 2 Jones 211. Trin. 34 Car. 2. B. R. Naller v. 
Clerke. a 


Ld. Raym. F. Adjudg'd that a General or Special Verdis may be amended by the 


Rep. 133. Mete of the Clerk of Aſriſe in Civil but not in Criminal Actions; a Spe- 
1 2 cial Verdict may be allo amended by the Notes of the Counſel in the 


8. P. by Holt Cauſe, after Error brought. 1 Salk. 47. pl. 4 Hill. 8 & 9 W. 3. B. R. 
Ch. J. that the King v. Kear. 
a Special ; 
Verdict cannot be amended by the Notes in Felony, as it might in Civil Caſes.- The Special 
Verdict may be amended according ro the Minute or Nos becauſe the Minute is the Inſtructions 
taken at the Atliſes for the entring it up; but xcthing can be added to the Minute, ths never fo ſtrong) 
proved by the Evidence, becauſe that would be to ſubject rhe Jury to an Attaint for a Fact tht wat 
never found by them ; which is contrary to Juſtice to do. G. Hiſt. of C. B. 139, 140. * 
A Special Verdict may be amended by Notes taken by the Clerk at the 'Trial, or on Proof of the 1 
tainty of what was then given in Evidence, and ruled accordingly on Payment of Coſts. 8 Mod. 4). 
Trin. Geo. 1. 1722. Mayhoe v. Archer. | 1 's 
It was moved for a Rule upon the Aſſociate to give them a Copy of the Minutes of a Special Fer * 
the Court ſaid, the Judge that tried the Cauſe is to ſettle the Special Verdict, and therefore the p 


per way of proceeding would be to take out a Summons to order the Aſſociate to attend before 8 ,, 
and if he docs not attend upon it, then the F N will be neceflary to be _— the Court. 
v. 


rejected the Motion. 1 Barnard. Rep. in B. 


191. Trin. 2 Geo. 2. 


5. In 


. 
p—_— —_—_ 
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ay_— 


6. In Trover azainſt 15 Defendants, and counts that the Goods came to 
ie Hands of all, but when he comes to the Converſion he omits the Name of 
one of the nt. All the 15 Plead by Name, and Evidence given againit all; 
and judgment tor che Plaintiſft. The Court held this Omiſſion only Vi- 
tium Clerici It was objected that the gory could not find the 1th 
Man Guilty, but only as che Plaintiff had charged him, and that was 
with Trover only 3 But per Cur. it cannot be intended that the Jury 
would find find him Feile ot Nothing ; For finding Goods wichout 
converting them is no Crime; And Amendment was order'd on Pay- 
ment ot Colts. Ld. Raym. Rep. 116. Mich. 8 W. 3. Smith v. Fuller 
c al; 

15 In formation was in the Exchequer for ſelling Lace and Silk &c. The 
Jury found the Defendant Guilty as to the Lace, but ſaid nothing as to the 
. Upon Error brought this Omiſſion was atlign'd, whereupon a Mo- 
tion was made in the Exchequer for Leave to amend, but it was denied 
as not being amendable, and ſo judgment reverſed in the Exchequer- 
Chamber. Ld. Raym. Rep. 324. Hill. 9g W. 3. Miller v. Tretts. 

8. At Niſi Prius before the Lord Ch. J. a Verdict was taken by 
Miſtake of the Aſſociate tor the Deſendant Jones inſtead of finding him 8 
Not guilty. As to the other Deſendant, a Verdict was found tor the 3 . 
Plainciit, and Damages 200 1, Plaintiit moved that the Return of the but * 
Poltea as to Jones, might be amended, which was order'd on hearing miſprinted, 
Counſel on both Sides. The Return of the Poſtea is the Act of the Ch, and that it 
J. and muſt be made as it ought to be; It was urged by Defendants _— * 
Countel, that the Verdict, as to the other Defendant, was contrary to „ N 
Eridence; but be that ſo or not, the Verdict being right in Part cannot omitted. 
e ſet aſide. Barnes's Notes of C. B. 9. Paſch. 8 Geo. 2. Williams v. 


ſones and another. 


J. a) Miſtakes in or relating to Judgments, amended 
at Common Law, or Now. 


DRænmunire in B. R. the Fudgment was enter'd in the laſt Term, and 

and the Jultices did not remember it, and it was enter'd in the 
Roll of the Filtzer where it ought to be in the Roll of the Prothonotary. 
And it was ſaid that they cannot amend their own Default in Judgment 
in another Term; bur if it had been in Proceſs they might have amend- 
ed it. Br. Amendment, pl. 46. cites 9 E. 4. 3. 

2. Record of Writ of Dower was certity'd out of C. B. into B. R. by 
it ot Error, becauſe it ſaid that the Baron was not ſeiſed Die ſponſalium 
& unfuam ande Peſtea; and by Examination ot the Clerk of C. B. it 
gear d that the Record there was Nec ungulam inde Poſtea, and there fore 
it 12 W in B. R. by che Statute. Br. Amendment, pl. 79. cites 
22 E. 4. 46. 

2. Error on a Judgment, becaule it was 2uod recuperet verſus E. F. Cro E. g1. 
ant did wor ſay prædict. E S. All the Juſtices agreed that this was Pl 14. & C. 
amendable. Golds. $9. Paſch. 30 EL The Lord Seymour v. Sir John lays the Er- 
Clinton. any wer 


L; ; the Iſſue was 
Yoired that J C. hoc petit quod inquĩratur per Patriam, & E S. ſimiliter, but ſaid not (prædictus;) but 


1 


money being named in the Record, and ſo cannot be intended another Perſon, and the Word (præ- 
, deing F orm and not Subſtance, it is aided, and was amended, and Judgment aſſirmed. 


4 No 
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: I | 158. 4. No Statute gives Amendment ix Defeaſance of Judements 


or Ver. 


A Fe ditts, but only in Affi rmance of them; per Cur. Le. 134. pl h 
ofC.B 195 30 Eliz. C. B. a 54 Pl. 194 Hill, 
8. P. ä 
G. Hiſt. of $5. A Repleader was awarded, and the Award enter'd thus, viz, Ft 


CB. 145. qua Placitum illud in modo & forma placitat. eſt ſufficiens in 
cites S8. C. fc minus) ſufficiens &c. The 8 A e the pate 
replead. Per Cur. This cannot be amended by the Paper- Books aft 
Judgment for the Plaintiff upon repleading, becauſe the Fault is in the 
Er itſelt, which is the Act of the Court. Glanvile faid it js no 
rror in the Judgment, but the Error is in the Judgment ¶ Inducement 
to the judgment, and may be well amended, and of the ſame Opinion 
was Popham. Ow. 19. Hill. 36 Eliz. B. R. Walter's Cafe. 
6. It the Judgment be enter'd that the Defendant fit in Miſcricordia 
where it ſhould be Quod. Ouerens, it is not amendable. Mo, 366. pl 501, 
| Mich. 36 & 37 Eliz. in Welcombe's Caſe. 9 
Cro. E. 497. J. Error upon a Judgment, which was that the now Defendant recyucr 
pl. 17. Hare- 20 J. afſeſs'd to him per Fur. and alſo 10 l. afſeſsd to him hic per Fur 
Biſhov, 8 ©. Where it ſhould have been per Cur. The Court would not allow it to be 
mentions it amended, being Parcel of the Judgment of the Court, which neyer was 
to be per amended. Goldsb. 151. pl. 78. Hill. 43 EL Harcourt's Cafe, 


Jurar. in- 
ſtead of per Curiam, and held not amendable, and Judgment reverſed. 


Inſtead 
ſhould 


Cro. E. 434. 8. In Error on a Judgment the Error aſſigned was, that the Origin: 
pl 44-8 _ Writ was 201. and all the meſne Proceſs was ſo likewiſe, but when the 
manifeſt Er. Detendant appeared at the Exigent, the Entry was Quod detendens ch. 
ror.— tulit ſe in placito Debiti of 101. where it ought to be 201. but it was not 
Sty. 477. amended, becauſe it appear d on View of the Record that 10 Original 

evereux cpas certified, Goldsb. 133. pl. 32. Hill. 43 Eliz. Staughton v. New- 


8. Os combe. 


Bulſt. 107. 9. It was aſſigned for Error of a Judgment in Debt, that the Entry of 

S. C. accord- the Bail was ſub Pæna Exccutionis in Adjudicatione Execationis, ſo that it 

ingly. was enter'd tor the Execution only, and not for the Judgment, whereas 
it ought to have been ſub Puna Condemnationis. Per Cur. The Bail being 
once taken, ſtands as well tor the Judgment as the Execution, and or- 
dered it to be amended, and made /ub puna Executionis Fudicii as well as 
for the Execution. Cro. J. 272. pl. 5. Hill. 8 Jac. B. R. Hampton v. 
Courtney. 

10. In Debt upon an Obligation the Defendant, after Iſſue of Dureſſe, at 
the Niſi Prius, Relicta Verificatione d:cit quod ipſe non poteft dicere Ac- 
tionem nec quin ipſe fuit ſui Furis, & {criptum prædictum fuit voluntarium. 
Judgment was enter*d thereupon, and the Error aſſigned Was, that it was 
enter d Quod non poteſt (d:cere) Actionem, inſtead ot ( dedicere.) Per Cur. 
This made all the Sentence vitious and inſenſible, and was not amenda- 
ble, and of that Opinion were the whole Court. Cro. J. 343. pl. 10. 
Paſch. 12 J ac. 1. Anon. | Py 

Hob. 327. 11. Ina Olare Impedit to preſent to a Vicarage the Plaintiff had a Vel. 
Paſch. 18 dict, and a Writ was awarded to the Biſhop ; but upon Error brought, 1! 


Jac. S. C. was aſſign'd that the Fudgment was enter'd, (viz.) 4 predict” (the 
8 Plaintitt) recuperet &c. præſentationem ſuam ad Rccleſiam pred. when it 


tho' it was ought to be Ad Vicariam Hccleſiæ. But the Court reſol ved, and awarded 
objected that that it be amended, becauſe the Verdict is general, and they found for the 
the Judg- Plaintiff, and the judgment ought to agree with the Verdict; and it was 


wy. pur only the Miſpriſion ot the Clerk; for the Record precedent in every 


by this Part, and in the Iſſue and Verdict, it is V icariam Eceleſiæ; and by 
Court, but II. 6. cap. 15. it is amendable, tho* it be in the Judgment, it 2. 
by the Juſ- the 


_—_—— 
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—Miſprilion of the Clerk. Hutt. 41. Mich. 18 lac. Sherley v. Un- ow of AL. 
l | Lie. 
Gerbil 8 C. cited 
Cro. J 633 Hill. 19 Jac. B. R. in Caſe of Maſon v. Fox, & al”. 

0. J. 633: 5 


S. C. cited Palm. 199. Trin. 19 
(Ale of Chapleyn v Alleyn. S. C. cited Litt. Rep. 50, That it was Ad Eccleſiam Viceriz, 
ac. m N 


4: and in the principal Caſe there of a Diſturbance to preſent to a Vicarage, the Original 
and amerdec ; {entarct ad Eccleſiam, and adjudged that it couid vor be amended, it laſtructions to 
was Quare non 3 Ad Eccle ſiam; for that ſhall always be intended of the Parſonage, and ought to be 
1 1 Trin. 3 Car. C. B. in the Caſe of Quare Impedit. 

0 


In Debt upon the 2 E. 6. for Tiches, the Plaintiff was nonſuited, Sid. qo. pl. 
i 1 the [udgment theſe Words, viz. Ouod eat inde fine Die, were 8. Arg. cites 


omitted, and yet it was amended. Raym. 39. Arg. cites Mich. 4 Car. 1 


N In Replevia 
B. R. Everard v. Boſvile. the Defen- 


n 6 dant avow'd, 
and the Plaintiff pleaded an ill Plea in Bar, and in the Judgment theſe Words, Ideo Conſideratum eft quod 


a 5 if nil capiat per Breve ſuum, ſed ſit in Miſericordia pro falſo Clamore ſuo, Et pradift. the 
f e. - _ — ſine Die, 5 2 wc yer the . 5 3 7 ning theſe 
8 ap therzupon Judgment was aftirm'd abfolutely. 2 Saurd. 289. Hi!l 22 & 23 Car. 2. Poole 
As & al*. DG. Hiſt. ot C. B 144. cites S. C. ſays this Omiſſon ſhall be amended, becauſe 
% ; * Judgment returned on the Record ſent in Anſwer to the Writ of Error; and then the Writ 
Frror ictelf 15 not anſwer'd, unlefs the Judgment be ſent with the Roll; for the Writ of Error is 
Tudic! inde reddit' fir, unleſs the Judgment be tranſcrib'd upon the Roll in Error. Che Plaintiff in 
e muſt be non ſuit, and therefore it is for the Advantage of the Phaintiff in Error, as well as for the 
Def-ndant, in whoſe Behalf the Judgment paſs'd below, that this 12 ſhould be tranſcri»'d upon 
the Kecord ; becauſe if there be no Judgment, the Plaintiff in Error cannot be hurt by ſuch Non- 


Entry, nor has he whereof to complain, and therefore for both their Advantages the Judgment ought 
do be enter'd on Record. G. Hiſt. of C. B. 144. 


13. Error of a Judgment. The Record certified the Defendant in Miſe- 
rid, which was alligned for Error, becauſe the Deiendant being an 
Injant, and appearing ©y Guardian, ought not to be amerced. It was 
amended in C. B. and made Nihil in Miſericordia quia Infans, and was fo 
certified into B. R. that it might there be amended, which the Curt 
agreed to, becauſe they World not intend that the Judgment was nſen- 

d at firſt, bur miſrecited. Co. C. 410. pl. 5. Irin. 11 Car. Smith v. 
Sauch. 

14. Debt upon Obligacion of L100 I. That if H. H. or R. H. the Defen- 

dant, paid 514. 65. 84. 10 F. NM. ſuch a Day, it ſbouid be vid. The De- 
tendant pleaded doit ad Diem, and feund agatnft kim, and Judgment, 
(uod quer* recuperet Debitum & Damna Ec. againſt K. & præ dict. H. in 
Miſericordia, whereas it h have been & prædict. R. in Miſericordia, H. 
being no Party to the Record. Per tot. Cur, This Entry is but the Mif- 
prion of the Clerk, and thall be amended, and the judgment affirmed. 
uro. C. 594. pl. 8. Mich. 16 Car. B. R. Pelham v. Hemmings. 

15. Juagment was enter'd Que quer & plegii ſur frat in Miſericordia. Keb. 125. 
It was moved that it might be amended by ſtriking out plegii ſu, be- pl. 40. S. C. 
caule they ought not to be amerced. The Court took time to conſider The Court 
of it. Kay m. 42. Mich. 13 Car. 2. B. R. Delabar v. Yardley. cat uy 


that this is 


Part of the 
Judgment, and not Surpluſage, and that the Pledges be amerced ; but adjornatur. And Ibid. 155. pl. 
97. &. C. adjornatur, to ſearch Precedents. 


16. In Debt on Bond, after a Verdict tor the Plaintiſſ, the Judgment 
was enter d Quod recuperet the Sum, pro miſts & cuſtag. inſtead ot Pro 
Hel ite prad. But this was ordered to be amended, as the Default of the 
Clerk, tho in another Term, the Court having Power over their own 
Eutries and Judgments. Vent. 132. Trin. 23 Car. 2. B. R. Anon. 

17. Judgment was given for 2 Plaintig's, but the Entry was .Ovod 
';cuperet in the ſingular Number, and this was aihgn'd tor Error; ſed 
don allocatur; ſor this is only the Miſpriſion ot the Clerk, and ſhall 
de amended. 2 Jo. 199. Paſch. 34 Car. 2. B. R. Devoren v. Walcott. 


5 C 18. Judgment 


r <a a 
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Carth 95. 18. Judgment was enter'd with a Miſericordia inftead of ; rr... © 
S. . but ſeq per Curiam, this is now remedied by the Miao 08 CaPiatur, 
8. P. does „ e y ute 16 & 1» K. 
not appear. Cap. 8. which enacts, that Judgment ſhall not be ſtay'd after 4 a2; 

Ibid, for want ot Miſericordia or Capiatur. 4 Mod. 6, 2 W. & Af Ty 


167. 8. C Chettle v. Lees. 
& S. P. and | 
ſays, that 2 Rules were produced one between Linch and Lucy, when Pemberton was Ch; 
the Judgment was amended in this Point, viz by the Entry of a Miſericordia inftead dt. . 
and the other Rule was between Cokt and Grimes, where Miſericordia was truck ou 
tur 3 by the Direction of the Court, but in the principal Caſe the Court would m 
amend. 
If there be a 1iake or Error in the Judgment, in any ſuch Aſatter in which : 
ee as if a Capiatur be enter'd for a 9 or 1 this was Error in rai — 2 
cauſe before 16 & 17 Car. 2. it made Fine to the King, and a Difference in the Excchi apy; 
there was no Inſtru&t'on in the Record itſelf in the Judgment Book whereby to amend it, & nal, ad 
ſtat, whether it was the Error of the Clerk in entring, or of the Court in giving Judgment G _ 
of C. B. 142. 92 


Cumb. 397. 19. A Sci Fa. againſt Bail was ſeveral, but Fudgment was given for the 


S. C. bur * 5 N . -(23 (1, 5 
Kas Plaintiff to have Execution de predif?* Separalibus ſummis of 20co1. and 


not appear. 2000 . againſt the Defendants jointly ; this is Error, and all the Juſtices 
agreed that it is not amendable; but if the Motion for Amendment had 
been made the ſame Term in which the Judgment was given it might 
have been amended, Ld. Raym. Rep. 182. Paſch. 9 W. z. Villars y 
Parry and Moor. ; 
T.d. Raym. 20. In Debt upon a Mutuatus, the Judgment was enter'd as Hillary 


Oo 


yo 195: Term, 1700, whereas the Borrowing appeared to be 2d. April 1701, 
8 P. does Upon Writ of Error brought, a Motion was made to amend the Judg- 


not appear. ment by the Paper-Book ſigned by the Maſter, which was 2 fanuary 
2 1.9. 1700, the Court allowed it to be done, for it was but a Slip ot the 


* Rep. Clerk, who ſhould have peruſed the Paper-Book jigned by the Matter, 
8 8.5 ac- Which is authentick enough to amend by, 1 Salk. go, pl. 13. Mich, 2 


cordingly, Ann. B. R. Parſons v. Gill. 


and this and 

another Amendment pray d, viz. to inſert the Words (Per J S. attornatum ſuum) were granted on 
the Defendant in Error's paying Coſts, and conſenting that the Judgment ſhould he affirm'd without 
Coſts, becauſe there was a good Error at the Time of the Error brought, Comyn's's Rep. 11; 
S. C. but S. P. does not appear. 


2 Salk. 606. 21. The Court was moved to amend a Judgment enter d Hill. 3 & 
* but not J. 2. againſt Fohn Earl of Angleſea, and that James might be enter'd 
Gilb. Equ. inſtead of John, and the Releaſe of Error was produced which was 
Rex, 16. made by James; ſed negatur, per Cur. becauſe as the Matter now ſtands 
S. C. 
S. P 


but not there is no Judgment againſt James, and to make /uch an Amendment 
; may pofubly affet# a Purchaſer upon valuable Confideration, and may mak: 
210.8 C the Executor guilty of a Devaſtavit by paying interior Debrs, tho” no 
but not S. P. Judgment was ſtanding out againſt the Teſtator which would be un- 
reaſonable. MS. Rep. Trin. 12 Ann. C. B. Anon. 
22, It was mov'd after Error brought & in nullo eſt Erratum pleaded, 
to amend the Judgment Roll by friking out that the Plaintiff (ought 7 
recover) and inſerting that rheP/aintiff (do recover) which was order d on 
Payment of Coſts, provided Defendant do not farther proſecute his 
Writ of Error. Barnes's Notes of C. B. 118. Paſch. 10 Geo. 2. Folter 
v. Blackwell. 


(K. a) 
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An t ſand Jeofails.] 375 


— H— „ 


* 


(K. a) Deſects in Writs of Error, amended. In what dee Ste. 


CO. 1, cap, 


Cales. 13. at (R) 


ſupra. 


7 @. recovered, and Brit of Error was ſued, by which the 
* » Record was certified in the Name of E. Z. and becauſe it ap- 
ned that the firſt Wrir and Count was good, and zhis Certificate was 
ly Myſpri/ion of the Clerk, the Record was amended by Advice of 
all the gr of B. R. for it was ſaid, that now all the Record was 
betore chem, and nothing in the Bank of Record. Br. Amendment, pl 
53. cites 21 H 7.31. N 4 
- Writ of Error was ſued fo remove a Record out of C. B into B. R. 
aten an Albot and F. N. the Warrant of Attorney varied in the R oll 
iy the Name of the Allet, and was amended after Judgment, and if 
they had not amended it, they ſaid that thoſe of B. R. would amend 
ir. Br. Amendment, pl. 85. cites Paſch. 23 H. 8. f 
2, It was mov*d to quath a Writ ot Error on an Exception taken to it 
«it was enter'd in the Record, but becauſe it was only a Mſ-entry, : 
es Record itſelf being right, the Record was order'd to be amended by 
the Writ. Sty. 218. 219 Trin. 1650. Dawkes v. Payton. 

A Wrir ot Error recited a Judgment given in Curia Regis when it 12 Mod. 36g. 
Mould be Regis & Regi . It was mov'd to amend it, tor that the Note A 3 2 
to the Curſitor was right, and this was a Miſpriſion only in Matter of SC 3 
Form, and not in Skill; {ed noi allocatur, tor there is no Fault in the ingly, and 
Writ itſelt, only it does not agree with the Record, and the Amend- Holt Ch. J. 
ment will make a new Writ. The 8 H. 6. gives the Court Power to a- — OE 
mend in Mattets precedent to the judgment, and to ſupport Judgments, 1 2 
and to 21 01d Writs ot Error, whereas this may make good the Writ of amending 
Error, and fo to reverſe a Judgment ; beſides, this Writ is a Commiſ- Writs of 
fon to the Court, and they cannot amend their own Commithon, 1 rt 
Salk. 49. pl. 9. Paſch. 12 W. 3. B. R. Thompſon v. Crocker. rth. 529. 


Tonkyn v. 


N Crocker, 
$ C. and it was inſiſted that it was an Alteration, and not an Amendment, which was mov'd for, the 


Rerord now return'd being a wrong one, and if the Writ be alter'd tothe Record, then it would be a 
niht Record, and conſequently here will be a Record or no Record according to the Alteration, or 
ro Alrcration of the Writ, and thereupon the Court denied to alter it. Ld. Raym. Rep. 564. 


Temkin v. Crocker, S. C. and Holt Ch. J. ſaid, that no Precedent can be ſhewn where a Writ of 
Error has been amended; and the Amendment was denied. 


5. An Aion was by the Name of Giggeer, and a Writ of Error was 
egit as in an Action between Giggure and the Defendant. The Court 
held this to be a fatal Variance, and that the Record was not remov'd 
by this Writ of Error, but at laſt the Record was amended. 1 Sal k. 
264 Paſch. 1 Ann. B. R. Giggeer's Caſe. 

6. In Error upon a Judgment in C. B. the Court was moved to quaſh 
the Writ tor a Variance berween it and the Record returned; the Writ 
de cribed a Lequela inter Lowther and 4 Defendants wherein Fudgment had 
41 £104 agatnſt 3, whereas the judgment in the Record return'd was 
Gil) gainſt 2; the Writ was qu d, and Parker Ch. J. ſaid, that the 
Ch.]. ot C. B. ſhould, upon the Writ, have returned Nul tiel Re- 
core, MS. Rep. 3 Geo. 1. B. R. Dawſon v. Lowther. 
= Error was brought to reverſe a Judgment in C B. in Eje&menr. 
| ic Writ of Error was teſted 23 Oct. 12 Geo. 1. returnable Otabis Mar- 
1 Hach. Term, 12 Geo. 1. and by the Record certified the Fadgment 
*ppcared not to be given till Hill. Term following 12 Geo. 1. and thereup- 
ds held clearly, that the Record was not well remov'd by this 
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Amendment [and Jeofails.) 


Writ. The Court were clear of Opinion that this Writ is not © 
able by the Stat. 5 Geo, 1. cap. 13. tor it would be to amend * 
contrary to the Truth of the Cafe, the Judgment in Fa& Aer Wa 
given till Hill. 12 Geo. 1. and ſo the Variance nor ſuch as was! in 

ed to be amended by that Act; and the Motion tor Amendment desi 
2 Ld. Raym. Rep. 1531. Trin. 2 Geo. 2. Canning v. Wright.“ 1 

8. A W rit ot Error was brought bp G. to reverſe a Judgment! 

B. in an Action brought againſt him dy M. and the Wiit deſcriß 8 
Record to be of Loquela in C. B. by Writ by M. and G. and the 5 
remov'd was between M. and G. and 1o a Variance &c. Bur the ms 
of B. R. ruled it to be amended and made agreeable to the Record — 
this by the Stat. 5 Geo. 1. cap. 13. And they held they could do i þ 

this Act without Prayer ot either Party, the Variance appearing to the! 
upon the Record; and gave 20 Cæſis as not being directed by the In 
tute, 2 Ld. Raym. Rep. 1587. Paſch. 4 Geo. 2. B. R. Gardiner y 
Merrot. a 


See Tit (L. a) Defects in Fines and Common Recoveries, 
8 and Writs thereupon, amended. 


I. Fine was to the Fleirs Males, and the Scire Facias is made to fle 
Heirs general, this thall be amended. Br. Amendment, pl, 114, 
Cites 10 H. J. 25. | : 
2. A Common Recovery was ſuſſer'd to the Intent to bar an Entail, and 
the Warrant of Attorney was, that Alicia Pinde ponit Loco ſuo A. l. 
&c. whereas her Name was E/;zabeth, and ſo it was afhgned for Error 
that no Warrant ot Attorney was enter'd for Eliz. The Quære was, 
it this were amendable, and the Book ſays that it was amended after- 

'wards. Mich. 1 & 2 P. & M. D. 105. Pind v. Norton. 
Noy z 3. In Formedon the Writ was Præcipe quod reddat 20 Acres Hal. 
S. C ruled dington, not ſaying (in Heddingron.) The Curſitor upon Oath con- 
accordingly, feſs d that the Paper deliver d to make out the Writ by, had the Word (in, 
2 za and therefore it was amended by Order of the Court, it being only the 
Weis Default of the Clerk, Cro. E. 644. pl. 49. Mich. 40 & 41 Eliz. B. R. 

Powell v. Brazen-Noſe College. ; 
Noy 1. 4. In a Formedon ot the Manor of Isfe/d, the Tenant pleaded in Bar 4 
Thompſon Common Recovery againſt the Donee in Tail. The Plaintiff replied 
4 13 Nul tiel Record. A Record r where the Name was Id, 
ſcems to be inſtead of Isfield. It was reſolved, that if it appeared to be the Mil- 
S. C. adjudg'd take of the Clerk, or corrupted after, it ſhould be amended. 5 Rep. 46. 
againſt the a, Trin. 41 El. C. B. Cook's Caſe, alias, Challoner v. Cook. 


mandant. N 
— 8. C. cited by Williams J. Bulſt 7. It was mov'd to amend a Fine, in which Sir John Forth 
was Conuſee, and Sir Manwaring Conuſor, which was levied of the Manor of Ichfield, where the 
Deed which declared the Uſes was of the Manor of /ghtfield, which was the true Name, and it was 


amended. 1 Ld. Raym, Rep. 209. Paſch. 9 W. 3. C. B. Anon. 


5. In the 3d Proclamation upon the Foot of a Fine levied in Trin. Tem 5 
Fac. the ſaid Proclamation is ſaid to be made 6 Fac. and upon the Foot 
of the Fine the 4th Proclamation 1s wholly left out; but becauſe upon 
View of the Proclamations indorſed upon Record remaining with the Cum 
grapher, and the Book in which the Proclamations were firit enter d, ic 
appear'd that the ſaid Proclamations were rightly and duly made, it W® 
adjudg'd that they be amended. 13 Rep. 54. Trin. 7 Jac. C. B. Pettus 
v. Godlalve. © 


* 


1 


— Amendment [and Jeofails.] 


3 .overy agreed to be lutier'd by A. B. and R. C. the Writ of 
1 hol — 7 is ce Name of F. C. inſtead ot R. C. but ordered 
3 amended. 


Rep. of Pract. in C. B. 127. cites Trin. 2 Car. 1. Clap- 
ham v. Bacon. 


5 to ſuffer a Recovery by W. R. and Heſter his Wife. 

| A ha certified that the Warrant was given <4 W. N. 4 

The J his Wite, and the Mittitur and Tranſcript made, and the Re- 

Margar ater” accordingly, but ordered to be amended. Rep. of Pract. 
8 127. cites Mich. 4 Car. 1. Anon. 

in £ A Recovery enter'd by A. B. and C. his Wite, but the Name of the 


Hie totally omitted, ordered by the Court to be amended. Rep. of Pract. 


1 K B. 127. cites Mich. 8 Car. 1. Thurban v. Pantry. 


A Fine was levied Mich. 11 Eliz. and the Proclamations indorſed 


by the Chirographer were right; but in the Note ot the Fine delivered to 
fe Cuſtos Brevium, the 24 Proclamation was enter d to be made the 20 
May by the Miſpriſion ot the Clerk, Where it ſhould have been the 2 3 
May. The Court held that it ihould be amended ; for the Engroſſment 
upon the Fine by the Chirographer is the Foundation, which being right, is 
a ſufficient Warrant to amend the other, tho* the Court held ir a good 
Fine without any Amendment. Hutt. 122. Paſch. 9 Car, Strilley's 
45 A Fine and Proclamations, as tound in the Office of the Cuſtos 
Brevium, were exe under the Great Seal, It was objected, that 
by aClauſe in 23 £1:2. cap. 3. they could not be amended after ſuch Ex- 
emplification 3 but it was antwer'd that that Statute extends only to Fines 
before levied, Which G culd de exemplified before the I of Fune 1582. and 
chat the latter Clauſe in the ſaid Statute extends only to Fines exempli- 
fed according to the ſaid Statute. Hurt. 122. Paſch. 9 Car. in Strilly's 
e. 

N. 1. A Recovery was ſuffer'd, but the Writ of Seiſin was made return- 
able the ſame Return as the Writ of Entry. The Return was order'd to 
he amended. Rep. of Pract. in C. B. 127. Paſch. 26 Car. 1. Doncaſter v. 
Campton. 


12. Tne Mit of Entry was made returnable Tres Mich. 33 Car. 2. which Ibid. ſays 
was bore the Date of the Deed, to make a Tenant to the Præcipe; and the like 


ordered to be amended ty making the W rit returnable Craſtin Anmarum. 


Rep. of Prat. in C. B. 127. Mich. 4 W. & M. Bunce & al v. Green- 
way & al'. 


Amendments 
were order'd 
to be made. 
Mich. 5 W. 
& M. Wat- 


try v. Jodrell, and Mich. 5 W. & M. Warkhouſe v. Watts. 


13. It was moved to amend a Recovery ſuffer d by Jane Knight, the 


Lnnds being ſaid in the Recovery to lie in Parochia Sandtæ Marie Salva- 
g in Southwark, whereas there is no ſuch Pariſh ; for the proper Name 
is Sancti Salvatoris. And the Court gave him Leave to raſe the Word 
(\ariz.) And per Treby Ch. J. the vulgar Name is St. Mary Over-ree, 
that is, Over the River; but Sancti Salvatoris is the Name uſed in Plead- 
ings. 1 Ld. Raym. 134. Mich. 8 W. 43. Anon. 


14 Upon the Certificates of the Cuſtos Brevium, Mr. Prothonotary . 


Tempeſt, and the Clerk of the Warrants of this Courr, ſaid, that the 
Writ of Entry and Writ of Seiſin between the Parties had been duly iſ- 
lued ; and alſo that the Recovery in this Cauſe was taken at the Bar of 
this Court of the Term of St. M ichael, in the 8th Near of K. Charles the 
uit, all the Parties in the ſaid Recovery named, then and there appearing in 
heir own Perſons. It was ordered that the ſaid Recovery ſhould be en- 


ter d of Record of that ſame Term of St. Michael, upon the 134th Roll, 


e Rolls of the Pleas of Land inroll'd in that Term. Rep. of 
act. in C. B. 127. Trin. 12 W. 3. Ives & al' v. Young. 
5 15. A 


378 Amendment {and Jeofalls J. 


See (B ahl. 15. A Writ of Covenant was tete 6 Months a/ter the Dedimus 
Court of Graud Selliops in Wales had amended it, and this Ma 

ing reterr'd to the Judges, Holt Ch. J. & al' certified, that the Wri 
Covenant being an Original, was not amendable either by the Conn : 
Law or by any Statute, and that there is no Ditierence as to this Pur 
pole verween Amicable and Adverfary Actions 1 Salk. 32. The PF. 
ol Pembroke v. Lord Jjefleries. : " 

16. On Notion to ainend a Writ of Entry by putting out Cee 
and inſerting (in Parcch de \heering, ) it e e the ae Fay ae 
Ules thereot was right; and upon producing ſeveral Precedents torAmend. 
ment, (among which were thoſe cited above in pl. 6, 7, 8.) a Rule was 
granted (upon great Deliberation) to amend. Rep. of Pract. in C. B 5 
Hill. 2 Geo. 1. 1715. Bedford v. Cullen. FIG 

17. A Motion to amend a Recovery in Hill. 1103. wherein 7. 
Engleſtcn and Weſft-Tyucham was put in the Writ of Entry, iaſtead of 1. 
gleflon Tyneham. The Feed to lead the Uſes was right; E. |. who was 
one of the Vouchees was dead, the other Parties alive and conſentino . 
and ir appearing that it was the Intent of all the Parties that it ſhou1d 
be right, and Common Recoveries being Common Aſſurances, Amend. 
ments ovght more eaſily to be made than in other Caſes ; therefore tho 
Court ordered it to be amended accordingly. Rep. ot Pratt. in C. B. 
17. Trin. 5 Geo. 1. Laming v. Beſtland. 


but the 


[ter be. 


_ 39. 18. A Motion to amend a Recovery by putting in theſe Word, I 
Mich 1264. Paroch* Santt& Marig in I ailingjord, and in Parub” de Wargrove, and a 
lowing, Rule to thew Cauſe granted; this was atterwards oppoſed ſtrongly,; 


there being Juſtices againſt rhe Amendment; but Tracey ſeem'd tor it, tho' the Par- 
_ * tics were all Head, and Purchaſors in the Cafe. It was denied chiefly 
Ju ges = © becauſe, it the Amendment was made, the King would loſe his Fine fer 
Ourt de— ) a” . 3 : . F 
clared una- the Parcels to be inſerted. Rep. of Pract. in C. B. 25, 26. Trin. 10 Geo, 


nimouſly 1. 1724. Dean & al' v. Coward. 

now, that 

tho* the Parties were dead, yet as it appear'd by the Deed that it wwas with their Corſont, the Vills omitted 
by the Clerk ſhou'd rot prejudice a Family; and therefore it being the I-tent of the Parties at that 
Time, the Court order'd the Amendment to be made, and ſo made the firft Rule abſolute. —Comyns's 
Rep. 386. Trin. 12 Geo. 1. $ C accordingly. 

Motion to amend a Recovery by puiting in, Refloria de Lea & Decima eidem SpeEan', it appear'd to 
be right in the Decd to lead the Uſes, ard moved at the Vouchee's Requeſt. - Tie Ch. J. faid the King 
will loſe his Fine; fo the Amer.dment was denied, Rep. of Pract. in C. B 26. Trin. 10 Geo. 1. Cran- 
mer v. Cranmer. 


19. A Motion was made laſt Term to amend a Fine by inferting the 
Word (Weorth,) and this preſent Term on thewing Cauſe, the Rule was 
mude abſolute for the Amendment, tho' it was objected that the Heirs 
ar Law would he prejudiced it the Fine was amended ; the Court ſaid 
they could not take Notice, whether it would he a Prejudice to the 
Heirs at Law or Not; but it was the Duty of the Court to make the 
Fine apreeable to the Deed and Intention of the Parties. Rep. ol Pract, in 
C. B. 52. Paſch. 2 Geo. 2. 1729. Walter v. Okeden. | 
20. A Motion to amend a Recovery by inſerting ſeveral Pariſhes which 
were left out in the Infiruttions to the Curfrtor, it appear'd that the Dee"! 
to lead the Uſes of the Recovery was dated rhe 7h of October, the 
Writ of Entry teſted the 11th ot Decemb. and returnable 1n _ 
Mick. The Court order'd the Recovery to be amended. Rep. ot Pract, 
in C. B. 85. Jenkinſon v. Staples. 4 4 
Barnes s 21. It was moved to amend a Fine by ſtriking ont the Words, 1. ” 
= 1 rica in partibus Tranſmarints, this Fine was of Lands and yo 
S. C. and per he I/land of Antigoa, or otherwiſe Antigua, in Paroch Santt# W 2 
Cur. the fon, in the County of Middleſex, and was paſt in the Year 1714. oh 0 
Repugnancy xion had been made to the Matter of the Rolls, and an Order m3 7 


5 | : Ld. 
— has his Honour for the Amendment, which Order was ſet alide by > Aon 


Amendment land Jcofatls. 9 


379 


Alter great Debate in this Cauſe (a Writ of Error being 


Chancellor. Bs Judges were unanimoulil y of Opinion that this Court had 


the only Coe 


Want of = 
Skill, and 
which would 


depending) rae oe of Fines, and order'd the ſame to be amended. vitiate the 


Rep. of Pract in C. B. 121.T rin. 8&9 Geo. 2. Foſter v. Pollington & al'. Fine muſt 
ep. a 


be rejected, 


the Fine made effectual, viz. in common Form; bur if it be then inſufficient, Advantage may be 
4 


ulen thereof. 


22. A Rule fo compleat a Recovery of Eaſter Term the gth of Queen 
Ann. the Pracipe af Bar was fign'd by Serjeat Richardſon, the Plea Roll 

171 and the Exemplification ingroſſed but not ſealed, and neither the 
Ra c1rried in, nor the Writs filed ; upon reading the Deeds and Affidavit 
of Notice to the reſpective Parties, the Recovery was order'd to be com- 

leated, and the Rolls and Wrirs to be filed. Rep. of Pract. in C. B. 
126 Hill. 9 Geo. 2. Sheppard v. Harris, Dewey, & al'. 


—_— —ͤ— 


I” —— 
a 


(M. a) Omiſſions and Deſects in Entry of Warrants 
of Attorney, amended. 


1. X Man had put Warrant of Attorney in the Remembrance and negleſt- 
A «d to enter it, and it was amended. Br. Amendment, pl. 69. cites 
E 3. 1. 

: 2. Harront of Attorney in Formedon was put, quod tenens po. lo. ſuo a- 

ainlt the Demandant in Plea re Factas, where it was Formedon, 

and it was amended ; quod nota. Br. Amendment, pl. 36. cites 19 H. 

6. 15. 

\ Forcible Entry found for the Plaintiſſ. Markham ſaid the Judg- 

ment ought not to go, tor the Detendant appear'd by Attorney who had 

# Warrant in Court, But per Newton, it may be that ſome Juſtice of 

this Court has the Warrant in his Hands, or that he was made Attorney 

by Writ, and therefore no Cauſe by which the Plaintiff recovered ; 

quod nota, Br. Repleader, pl. 17. cites 19 H. 6. 6. 

4 It Clerk of the Efloigns enters Warrant of Attorney in the Remem- 
vraice and does net enter it upon the Record, this thall be amended, and 
thisin another Term. Br. Amendment, pl. 14. cites 35 H. 6. 24. 

5. Warrant of Attorney varied from the Name of the Gor 


poration Party, Br. N. C. 23 


and Writ ot Error was brought to thoſe of C. B. and they amended it H. 8. pl. 26 
immediately, And it was ſaid that the Court of B. R. would have ies 8. C 


* the like there; quod nota. Br Amendment, pl. 47. cites 24 
6. A Bill was exhibired in the Name of Rigs, per Fohannem Keeling 
atornatum ſuum, and the Warrant of Attorney was, that Rigs poſuit 
loco fuo Gulielmum Keeling. This was athgn'd for Error ; but the Ju- 
ſtices cauſed ir to be amended, and athrm'd the Judgment. Mo. 711. pl. 
999. Hill. 38 Eliz. Heley v. Rigs. 
7. In Het H. Faecutor of C. H. againſt R. as Son and Heir of R. 
Alter Judgment by Detault a Writ of Error was brought, and the Error 
. was tor the Want ot a ſufficient Warrant of Attorney for the 
ant, which was thus, viz. C. H. Miles ponit loco ſuo J. S. Atturua- 
8 e verſus J. K the Plaintiſ not naming bim Executor as be ſpould 
"Gila ; 2 it 3 . to = r 2 * being 20 * m_ 
% detween the Parties. Cro. |. pl. 9. Mich. . Hill 
(dir Chriſtopher) v. Redner. i ee 


7. Error 


380 Amendment and Jeofails.] 9 


— — — 


8. Error &c. on a judgment in a Formedon in Deſcender The p. 
ror aſſign'd was for Default of a Warrant of Attorney, becauſe i un 1 
this manner, H. B. port loco ſuo .... Darſly Atturnatum ſuum t WAS ih 
tis Name of Baptiſm; and held to be Error not aided by any Sn 
dor amendable. Cro. J. 332. Mich. 11 Jac. Bartholome v. Belg te 
i. * 9. A Warrant of Attorney was given to 8. to confeſs 4 PP Wee eld. 
men. Suit ot the Plaintiff. S. ſent it to W. his Entring Clerk, why „„ the 
Sat xray | F enter d 1 
tions it as accordingly Quad recuperet Debirum & Damna ſua, but leſt , Blank 20, 
a Judgment ſert what Sum thould be for the Damages. IV. died, and this 5 
en Attorney was loft, but S. made Affidavit of the Fatt ; and upon a Mos g 
* 350 . {or Leave to inſert a Sum certain tor the Damages and: Colt Pres 
and thar the a 7 $, the Court 
Motion was held it to be amendable, if there had been any Thing to amend ir þ 
ro inſerta It might have been amended in the ſame Term, but in this Cafg the K 
Sum certal® try was 19 Tears ago. 5 Mod. 147. Hill. 7 W. 3. B. R. Wentworth i 


prey; ogy the Earl ot Stratiord. 


ges, however ſmall, to perfect the Judgment. But after ſeveral Arguments at the B 
held it could not be granted, becauſe it would be to give a new E But Rooks, 1281 
it might be amended, becauſe it was for a juſt Debt. Adjornatur. J. thought 


Id. Raym. 9. The 0. on the Top of the Plea- Roll was, that the Plaintiff 


va . 5 ponit loco ſav, J. S. Attorn' ſuum; and the Memorandum was, that the 
. u pu . « 5 6 
S P does Plaintiſf venir & protulit. &c. but did not ſay per Attornatum ſuum, ar in 


not appear. Propria Perſona ſua. Error being brought in the Exchequer-Chamber 
5 2 Ld. it was moved to amend the Declaration by the Top of the Plea-Roll; 


Raym. Rep. and Holt Ch. J. held it might be done; for a Warrant of Attorne upon 


85 ty the Plea-Roll is as much a Record as it enter'd on any other Roll, and 


Powis and it cannot be intended but that the Plaintiff declared by Attorney, his 
Gould J. a- Name being to the Judgment Paper, viz. J. S. pro Quer. 1 Salk, 58 
noe with B. R. Trin. 2 Ann. Parſons v. Gill. 


olt; but | 
Powell ]. diſagreed as to the taking the Entry of the Warrant of Attorney on the Plea Roll for the 
Foundation only, and non, the Judgment Paper fign'd by the Maſter, and which was right, and 
which the Roll was to be made up by, out of the Caſe, becauſe tho that proved the Parties had Artor. 
nies in Court, yet, notwithſtanding that, the Plaintiff had Election to ſue either in Perſon or by At. 
torney, and that Entry did not prove he ſued by Attorney, and ſo there was no Anthority to amend by, 
Comyns's Rep. 117. pl. 82. 8. C. but S. P. does not appear. 


11. A Warrant of Attorney fil'd was mov'd to be amended, and to 
make it Debt inſtead of Caſe ; and upon hearing Counſel on both Sides, 
and citing many Caſes, the Court orderd it to be amended, and i 
the adverſe Party does not proceed in Error, Coſts to be paid him, Rep 
of Pract. in C. B. Paſch. 1 Geo. 2. the Dutch Eaſt India Company v 
Henriques & al: 


—— 


(N. a) Omiſſions and Deſects in entring Pledges, 


amended. 


Br. Brief, I. IN Aſſiſe the Writ was Et interim Fac. 12. &c. videre Tenements 1» 

3 9 & Sum? eos quod ſint coram 2 Fufticiar” &c. Et poye per] adiv 

: et {alvo Pleg* prædictum W. vel Ballivum ſuum &c fi &c. quod f n 
audiend ill Recogn' and becauſe it ought to be nod tune (it ili, a6 
this Word (tunc) was wanting, the Aſſiſe was adjourned, and che 
were clear in Opinion to abate the Writ ; and the Plaincilt was ©: 
ſuired. Brooke ſays, Quære it ic ſhall not be amended ; for It 5 
there, that it has been uſed to amend ſuch Writs, and ſo it Was doe 
before Sir R. Newton, Br. Afliſe, pl. 4. cites 27 H. 6. 2. Dow 


e Amendment ſand Jeofails) 


« 4 


1n'd, & nullos Manucaptores Furatorum return'd 

2. Decem 17 * the Plaintiſſ recover d, and 4 Defendant brought 
and the 7 127 Hf 1 it was debated it it thould be amended ; tor it was 
Wric ot E. rt. amend Miſpriſion as well after Judgment as before, upon 
ſaid the 751 che Sheritt &c. Choke Juſtice ſaid, this is not Miſ- 
Eau . Nonkesſancg, therefore it thall not be amended ; and the 


rition, but 5 ichout being found by the Parti 

+= t Manucaptors without being foun y the Parties 
ys fog be Nanucaptors, therefore this is the Detault of the Par- 
or 


le Genney, at the firitDay before that they were ſworn, it might 
ny An per oiled, 50s not atter Judgment. Br. Amendment, pl. 47. 


77 1 wore found for N. T. where his Name was 7. T. this can- 


nor be amended. Br. Amendment, pl. 47. cites 9 E. 4. 14. per 
_—_ that where the Sheriff returns Manucaptors upon Diſtringas 
Jnatores and no Pledges of the Manucaptors, and yet the Jury appeared, 
"rd were ſworn, and found for the Plaintiff; and Ex ception was taken 
in Arreſt of ] udgment, and the Sheriff was thereot examin'd, who faid, 
that his Intent was that it ſhould be well return d, and theretore by Ad- 
vice of all the Juſtices ot both Benches, except Brian, it was amended, 
und the Plaintiltf recover'd. Br. Amendment, pl. 61. cites 3 H. 3. 14. 
5. It was moved in Arreſt of Judgment, that upon the Return of the 
[re Facias there wanted theſe Words, Quiliber Jurator per Plegios, fo 
that the \V rit was as it it had never been return d; but held per Cur. 
that 115 7:25 not as a Blank Return, or where the Name of the Sheriff 
is omi cteu, Dur it is a 1nſgicient Return, which is aided by the Statute of 
Jeotails, tor the Omittion ot the Pledges is but Matter ot Form. Cro. J. 
534. Haſch. 17 Jac. More v. Blackwell. FN | 
6. Atter Verdict and judgment tor the Plaintiff in Aſſumpſit Error Hutt. 92. 
being brought and alhgned chat there were no Pleages enter'd upon the ;. - Is 
lupalence Roll, it was mov'd that it might be amended, becaule n the "4 24 it con- 
Nys 1 rus Roll the Pledges were mentioned, and it being only Matter of cerns the 
fem, was aided alter Verdict, by 18 Eliz. cap. 13.[14] but the Court de. King; for if 
nicd the Amendment, for although the 1ſueRoll hall be amended by the Im- ny be 5 
parlance Rull, becauſe it is precedent, yet the [mparlance Roll fhall not merce the 
le aniended by rhe Iſſue Roll, it being ſubſequent, and this is Matter of Plaintiff, 
Jab lace. Cro. C. 91. pl. 15. Mich. 3 Car. Wolfe v. Hole. the Judg- 


; j ment iso, that 
the Plaintiff and his Pledges be amerc'd, and that is not aided by the 18 Eliz. quod quære. Litt. 


Rep. 72, Woolf's Caſe, S. C. and by Crooke the Stat. of Eliz. will not help ſubſtantial Errors, 


7. In Error of a Judgment in C. B. for that there were no Pledges, Sid. 84. pl. 
uns injiſted in B. R. that it was amendable, or at leaſt aided by the G T9. 1s 
15 liz. cap. 13 [14] becauſe in C. B. the Pledges are always indorſed Whcrler , 
upon the Original, and when there is no Original there are no Pledges. Wilkinſon, 
The Court advis'd ro pray a Certiorari upon alleging Diminution ; and S. P. and ir 


upon Return that there was no Original, the Court debated it largely; — 1 reed, 
and Windham, J. thought it was aided by the Statute of 18 Eliz. but Pledges had 


Folter and Twilden e contra; bur upon Examination, and no Diminu- been found 
ton alleged that there was an Original, an Amendment was awarded. it ſhould be 
Raym. 51. Mich. 13 Car. 2 B R. Hodges v. Hodges. gerd. = 
= Cafe it hal} be intended that Pledges were found upon the Original, (tho* ir cannor now be 
nown) becauſe in C 3. they are not wont to enter the Pledges upon the Roll, but only upon the 
Original, and o no ( riginaſ is aided by the Statute, rho*an il Original is not. Error was aſſigu- 
ed, for that 0 Pledoes de profequendo were return'd on the Bick of the Writ, but the Sheriff was 
permitted to amend it, 3 Lev. 361 Paſch, 5 W. & M. in C. B. Nicholas v. Chapman. 
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See(B)pl 16. (O. a) Omiſſions in Writs and other after Pr. 


. 
A amended. 


oceedin 955 


8 F. for it 1. F Precipe quod reddat R. Son of W. of Clyen, Kn 


was taken 3 ig ht was vouch 
8 the Tenant himſelf, and the Tenant and the Vouchee Were one 2 
e 


Mifprifion ſame Perſon, and in the Proceſs Clyven and Knight were lef 


| | t ont, and 
of the Clerk. was awarded to be amended; un 
5 5 per Cur. Br. Amendment, pl. 19. cite, 
. 40 - 3. 36. 
tinuance de 
Proceſs, pl. 46. cites 40 E. 3. 36. 


2. In Writ of Appeal this Word (Habeas) was omitted. 
Cauſe it was aborted, tor the 9 es amend _ _ ee 
223. lib. 16. cap. 6. S. 2. cites Mich. 13 E. 3. Amendment 63. fine AL 
ſenſu Partium. x g 

3. Summons ad Warrantizandum was awarded againſt 2 in the pr, 
miſſes of the Writ, and in the Percloſe was but one, and it was amended, 
Br. Amendment, pl. you cites 3 H. 4. 11. | 

In Detinue the Paro/ was without Delay by Protection. and 
A was ſued, which made Mention 7 ** Paro. Was * ae 
Day by Protection, bearing Date the 1ſt. Day of Fanuary, where the Pro. 
tection bore Date the iſt. Day of June, and the Roll was well by which 
the Plaintiff would have amended it; and the Opinion of the whole 
Court was, that it ſhall not be amended, becauſe it is as ſtrong as the 
Original. Brooke ſays, Quod Mirum ! for the Original, which is found: 
ed upon Record or Specialty, thall be amended. Br, Amendment, pl. z, 
cites 3 H. 6. 45. 

5. Præcipe quod reddat, that is to ſay, Writ of Entry againſt 4, and 
in the Clauſe (& niſi fecerit ) were 3, and the 4th. was omitted, and it was 
challeng'd, [but] becauſe it was a petit Default, and the Demandant 
[had] pray'd Leave to amend ir before that it was challeng*d, theretore it 
was amended ; Quod Nota; for the Court ſaid, that of Cuſtom ſuch 
Defaults have been amended betore Challenge ot the Party. Br. Amend- 
ment, pl. 35. cites 8 H. 6.37. 

6. Formedon upon a Gift made to R. and F. as Feme, and that after the 
Death of R. to the Demandant as Heir &c. deſcendere debet, and did not 
ſay after the Death of J. and therefore the Writ was abated without 
Amendment, becauſe it does not appear to the Court if J. was dead or 
alive. Br. Amendment, pl. 84. cites 11 H. 6. 28. 

7. It is reported by Martin, that an Original was amended, where 
it was 20 Die Funii, and (Die) was left out. Thel. Dig. 224. lib. 16. 
cap. 6. S. 11. Cites 11 H. 6. 2. 17. ; 

In Mainte- 8. In Writ of Champerty directed to the Sheriff, it did not appear 
oy 1 which Part the Maintenance was made, by which the Plaintiff purchaſed 
e lia d, anew Writ; for the other could not be amended. Thel. Dig. 224. Ub. 
beld be omit- 16. cap. 6. S. 13. cites Mich. 22 H. 6. 8. 


zed in the | 3 ; 
Writ, it is not amendable ; per Priſot. Thel. Dig. 224. lib. 16. cap. C. S. 20. cites Hill. 34 H. 6. 27. 


The Omiſ- 9. But it was ſaid that ſuch Writ Henricus Rex Anglia & Franc' 
ms of Dei without ſaying Dei gra may be amended. Thel. Dig. 224 lib. 16. cap. 
the Stile of 6. S. 13. cites Mich. 22 H. 6. 8. 


the King, is 1 : 
amendable; but the Omiſſion of any Thing that alters the Form of the Wit, is not amendable. 8 Rep 
260. Mich. 8 Jac. in Blackamore's Caſe. 10. Pre- 


2 


* 
_ 
Ws 
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Amendmen 


——ecipe quod reddat was Precipe R. B. & 7.C. quod reddat &c. Thel 5 
17 another Præcipe in the ſame VV rit [it was] Et Præcipe 7. . quod 224. lh 16 
Apd * and in the Summons in the ſame Wric was Et Summoneas præ- ci. 7 8.15 
3 & F. and the Demandant pray'd that ic be amended. But per EPR 
on ir cannot be amended ; for it does not appear to the Court which F. is 
1 and ſo was the Opinion of the Court; for there were two J. 's. 
Br. Amendment, pl. 6. cites 27 8 i i 
11. The Writ of Error was Rex Johanni Priſot capitali Juſtic? r. Br Amend- 
ſalutem. Quia in Recordo & Proceſſu &c. which was Coram vobis inter rang) pl. 94 
A. &c. where it ſhould be Coram vobis & ſociis veſtris, and was not 6 11.8 P. 


amended. Thel. Dig. 224. lib. 16. cap. 6. S, 17. Cites Trin. 28 H. ſand it is at 


* 11. b. 12.8. 
14 . ; a l. 24.1— 
Br, Error, pl. 13. cites 8. C. Br. Faux Latin &c. pl. 89. cites S. C. Fitzh. ror, pl. 30, 


cites 5. 


12. In Debt the Writ was by Jo. Gargrave, Eſquire, and the Obligation 
was Jo. Gargrave only, and it Was not ainended but abated, inaſmuch as 
this Miſprition was of the Part ot the Plaintiff, Thel. Dig. 224. lib. 

16. cap. 6. S. 18. cites Mich. 30 H, 6. 6. Amendment 379, Quære. 

12. It was agreed, that where divers Things in the Writ of Conſpiracy 
are omitted in the Count, it ſhall be amended ; quod nora ; tor it 18 
Miſprinon of the Clerk. Br. Amendment, pl. 8. cites 33 H. 6. 2. 

14. Where Things in the Writ are onuttcd in the Count, this Omiſſion 
ſ}:!! be N per Cur, but not the other Matter. Br. Conſpiracy, 

. 2. cites 33 H. 6. PRE 

18. It Clerk of the Eſſoign enters Challenge of the Conuſance of Plea in his 
Remembrance, and aiter does not enter it in the Roll, this thall be amend- 
ed; per Killing ; by which he took Iſſue that the Land is out ot the 
Franchiſe &c. and theretore it ſeems that it may be amended. Br. 
Amendment, pl. 14. cites 35 H. 6. 24. 

16. Formedon was, viz. And which after the Death of F. the Son of the 4 Tie was 
Douce, deſcendere deber to the Demandant. Billinge demanded Judgment rehear/ed to 
of the Writ; for he makes J. Heir to the Donee. Littleton ſaid my bee t one 
Titling is S and Heir, which the Clerk ſaw ; and theretore it is the * 
Detaulr ot the Clerk, and pray'd that it might be amended. Priſot ſaid 44 ſeiked, 
it is no Matter tor your Titling, which you keep; but the Clerk of the and the Land 
Chancery uſed to make Titling, and therefore he ſhall be brought and exa- 4/<e»ded to 
mined, and if his Titling be as you ſay, ir ſhall be amended, and other- % 7 _ 
wife not, Quod nota, for Non negatur; bur Littleton aſſented. Br. aud from R. 
Amendment, pl. 56. cites 38 H. 6. 4. to H. as Sen, 


| | and did not 
ay Heir, and from H. to E. as Son and Heir, And per Cur. it ſhall not be amended where this Word 


(Heir) is omitted at H. For Matter in Fatt cannot be amended ; for then peradventure the Court ſhalt 
make a Fallity ; for peradventure H. is not Heir. Br. Amendment, pl. 113. cites 10 H. 7. 25, 


. In Debt the Plaintiff counted upon an Obligation. The Defendant Firth. 
mpar''d till another Term, and then he demanded Fudgment of the Count; Amendment, 
4 he ſaid that there is no Place laid where the Obligation is made, but a * 49. cites 
ace was left in the Roll for it, and it was not ſuffer'd to be amended. Br. 133 
Amendment, pl. 68. cites 4 E. 4. 14. 462. (473) 


; | Cires S. C.— 
Br. Count, pl. 61. 64. cites S. C.-——8$ Rep. 161. a, cites S. C. 


3 Facias upon a Fine, which was to him and bis Heirs Male, 
es fiat was Ad Proſecutionem FJ. Z. Conſanguinei & Hered. 
fax, if W aſcul and ir was doubred it it may be amended. Per Fair- 
K Wris Judicial varies from the Original, it ſhall be amended ; ſo 
td ot Debt varies from the Obligation; tor this is the Detault of the 


. FK 1 » — 3 — - 
lerk who ves the Record and the Specialty, if this Matter be found 
upon 
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upon the Examination of the Clerk. But per Pygot, a Th | 
* Sce pl. 21. onght to come by“ Information of the Party, as the Vill M Hits ON 
like, thall nor be amended; & adjornatur, Br. Amendinene” Or the 


. cites 9 E. 4. 15. 7 lg 
S. P. Br. 19. Writ was J. S. Clerk, in Debt upon an Obligation . 
Nu. eint Count it was Abbot of P. and F. S. Clerk was omitted, and e 


becauſe it was in one and the ſame Term. Br. Amendment, pl 
cites 4 E. 4. 25. | » PL 11, 
20. In Precipe quod reddat, if the Sheriff delivers the i j, 
without Indorſement, it may be amended before Proceſs awarded un... 
Per Genney. Bur per Moyle, This is Ex Gratia Curie. Bur 80 * 
ſaid not after Grand Cape awarded, and Judgment given, for this Ty 
* Writ ill returned; but per Choke, that which is once miltak ved 
always miſtaken; quod Danby conceſſit; and yet per Littleton, 1. 
may amend ſeveral 'Things betore Judgment, which cannor be Be 
alter; for then the Party thall loſe the Advantage, Br. Amendmen; r 
47. cites 9 E. 4. 14. 1 

21. Bill was ſent into Chancery upon an Obligation againſt J. N. an 
the Intent of the Plaintiff was to have it in London, and this War 
(London) nor zo other County was put in the Teſte nor Margin of the Bil) 
as it ought to be in every Bill of Indictment. And they were at Ille 
in Chancery, and Venire Facias awarded in B. R. who tried it a 
paſſed for the Plaintiff. And Exception was taken in Arreſt ot Jadgmen 
and it was amended per Cur. after Verdict, quod nota, and in anther Corr, 
and yer this ought to have been of the Information of the Party, and the; 
it is not properly Miſpriſion ot the Clerk. Br. Amendment, pl. 88. cites 
2 K..'3..12. 55 

22. Where a Thing uſual is omitted, as the Defence or Averment Ft bu 
paratus eft &c. and the like, this cannot be amended. Br, Amendment 
pl. 113. cites 1 H. J. 23. 

Br. Retorn 23. It was held that, if the Sheriff returns upon a Capias apainf }, 

de aka " and N. quod virtute brevis mihi diretti Cepi Corpus J. and N. and does 

9 ents S. O. not ſay, Infranominat', this is Miſpriſion, and ſhall be amended, bur by 
the Reporter it is good without Amendment. Br. Amendment, pl. 64 
cites 12 H. J. 19. 

24. Debt upon a Recovery of Damages in Aſſiſe, the Teſte of the Writ 
upon Aſſiſe was not expreſs d. And per Cur. this may be amended. Br, 
Amendment, pl. 114. cites 13 H. J. 21. 

25. In a 2uare Iiupelit againſt the Biſhop of Lincoln, the Writ was 
ſuam ſpectat Donationem, the Word (ad) being omitted; it was held by 
the whole Court to be amendable. Golds. 78. pl. 12. Hill. zo Eli. 
Brookesby v. Biſhop of Lincoln. | 

Noy. 57. 26. Venire Facias was, Et habeas ibi Nomina, but left out ( Furatorim,) 
S. C. the Ob- This is only the Miſpriſion of the Clerk, and was awarded to be amend- 
jection was ed, and Judgment affirm'd. Cro. E. 467. (bis) Paſch, 38 Eliz. B. R 
not allow'd. 

Ow. 59. Willoughby v. Gray. 


S, C. but | | 
S. P. does not appear. Mo. 465. pl. 655. S. C. but S. P does not appear as a Point in that Caſe but 


Cites it there as a Point in the Caſe of Bifley v. Hungerford, and that it was good after Verdict ad 
amendable, becauſe ir cannot be intended of other Names than the Names of the 13 whcte 
the Venire Facias wanted the Words (Er habeas ibi nomina Juratorum) but the Words Venire Fac 
duodecim &c. were inſerted, all the Juſtices ſeem'd that it was good, and that the firſt Words are ſup 
plicd in the laſt, and are aided by the Statute of Jeofails after Verdict. 2 Brownl. 167. Paſch. 10 Je. 


C. B. Barde v. Stubbing. 


E. 4. 24. 


Court 


21. An Original Writ was return'd by the Sheriff and his Chriftias 
Name omitted; the Court would not allow it to be amended, Gola 
113. pl. 3. 39 & 40 Eliz. Broughton v. Flood 


28, lf 


— cc _ 
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— — _ iſi Prius in an Action of Debt upon an Obligation 
28 3 ph ſuch a Sum at ſuch a Feaſt next atrer the — of 
ion, the Day ot the Date was omitted in the Record of the NMiſi 
che Obligat i doth not appear which ſhall be the next Feaſt, at which 
ought to be paid atter the Date; and by all the Juſtices, it 
che Money ; 7 Iſue, and for that the Juſtices of Niſi Prius have no 
was 10 perſon od upon it, and it ſhall not be amended, otherwiſe if ir 
Yom T good Iſtue, tho another Thing had been miſtaken. 2 Browul. 
xg; - Anon. 
475 * Ut chat enter'd the Cauſe had omitted the Charge, which 
29.7 and it was omitted in the Roll and NMiſi Prius. Aſter Verdict 
3 055 was taken and amended by the Court. Brownl. 26. the Earl 
5 , v. Hilton. | 
A play Hh for Error that there was Variance between the Bill 2 Bulft.”339:; 
fle and the Declaration; the Declaration was, that F. S. after the _ 
Death of Tenant pour auter wie primo intravit, and ſo was occupant, and in 1;jne S. C. 
the Bill filed, the Words ( primo intravit ) Were omitted ; bur becauſe the ruled ac- 
p aper-Buck, by which the bill was ingroſs'd, had thoſe Words in it, there- — 1 why 
ſore ruled it RY be amended. Cro. J. 393. pl. 4. Hill. 12 Jac. B. R. Cn pn 4 
\ >rlaine v. EWer. 7. 8. F. 
a 5 Debt in a Court of Piepowders, the Words (Secundum Conſue- N 
tudinem Civitatis illius) were in the Imparlance Roll but omitted in the 
llue Roll; the Court held this to be only Vitium Clerici, and there- 
bite amendable. Cro. C. 45. 46. pl. 5. Mich. 2 Car. C. B. Hodges v. 
Moyles. ; | 8 1 
32. In a Formedon in the Deſcender, the Plaintiff Was admitted be- Het. 52. 
lore one of the Juſtices of C. B. to proſecute in Omnibus Actionibus, Young's 
which was cnter'd in the Plea Roll thus, Conceſſum eſt per Curiam, that _ S C. 
the Plaintiff by F. S. hes Guardian ſhould proſecute &c. and the Philizer's "von 8550 
Rull was, that F. J. by F. S. his Guardian ad hoc admiſſus per Cur. oltu- that it ould 
ht ſe quarto die &. But there was no Entry in the Philizer's Roll as uſual, be amended. 
© conceſſim eft per Cur. quod petens ee per F. . his Guardian; 2 > * 
\\ hercupon Error was brought. It was the Opinion of the Court, that put & 5 
notivichttanding Error was brought, yet it might be amended, becauſe does not ap- 
it «ppears the þuſtices admitted the Guardian Ad proſequendum, and the pear. 
Philizer's Roll is Obtulit fe, ſo the Admiſſion appearing to be before the — * * 8C. 
Ohrulir ſe, it was the Omi ſſion ot the Clerk rather than the Act of the it ra Fray 
Court, wheretore it was amended. Cro. C. 86. pl. 1. Mich. 3 Car. C. B. enter'd on 
Young v. Young. | the Phili- 


; zer's Roll 
becauſe this Admittance by his Guardian is the Act of the Court and not like the Entry of the War- 


rant of Attorney &c. Palm, 518. S. C. but S. P. does not appear. Litt. Rep. 60. S. C. & S. P. 
agreed that it be amended. 


33. An Elegit iſſued after Judgment, and recited the Fudgment Quod 
Eat Executionem of the Goods, and of the Moiety f the Land ; and the 
Wu was, 770, precipimus quod Bona & Catalla, of the Defendant que ha- 
but die udicii preditti redditi deliberari facias, omitting theſe Words, 
(kt Medietatem terrarum & tenementorum) tenendum the ſaid Goods and 
ihe Mocty of the ſaid Lands, quouſque debitum leverur ; the Sheriff ex- 
3 the Moiety ot the Lands and the Goods, and deliver'd the 
ety of the Lands, and return'd the Inquiſition. It was moved that 
this was only the Miſpriſion of the Clerk; but reſolved it could not be 
arer.dec, bur the Plaintiff might have a new Elegit, becauſe the Inqui- 
Dem Was taken without Warrant. Cro. C. 162. pl. 4 Mich. 5 Gar 
B. K. Walker v. Riches. | | 
54 A Sire Facias againſt the Bail was Duare Executionem, but { ha-; Keb. 190 
e vet) was left out; it was pray'd that this being a Judicial Writ pl. 36 Ma- 

| F F | might nel v. Co 


1 
* 


3 
Ci 
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Joe, Trin. might be amended if it were right upon the File; oy oi, wg . Search 
c 
0. 


55 LS was order'd. Freem. Rep. 138. Trin. 1673. Menate v. Colt 
S C and the Court held that if the Writ be ſo it is not amendable, but the Pla 


continue, 


tiff mat ai. 


35. Writ of Enquiry was awarded, and in entring it 
Words per + Bene 65D) duodecim proborum & legati 4 3 Roll, the 
out ; per Cur. this 18 amendable, tor 1t is only a Miſentry of the & left 
3 Mod. 112. Trin. 2 Jac. 2. B. R. Anon. erk. 

36. Covenant that he had not made done or ſuffer'd any AQ or Th; 
to incumber &c. the Breach aſſign' d was, that the Detendant Ad Seife 
nem Ceſtriz rent” &c. Anno 4t0 Jac. 2. utlagat' tuit ; upon Dem "hy 
the Declaration being held naught for Uncertainty in what Term i 
Outlary was, it was moved to amend it; but per Holt Ch. J. difally "1 
For to amend upon Demurrer when this may be the Caule of the le. 
murrer, would be to enſnare the Detendant without Cauſe, 1 Salk 
pl. 11. Patch. 13 W. 3. B. R. Cox v. Wilbraham. IS 


(P. a) Diſcontinuance or Miſcontinuance of Proceſs, 
amended, 


For coherse 1. I N Fjeftione Cuſtodiæ, Proceſs continued till Exigent was awarded, ly 
Judgment is witch the Defendant alleged Diſcontinuance of Proceſs, becauſe the | 


_—— Proceſs in this Action 1s Summons, Attachment, and Diſtreſs, and not Pro- 


End of the ceſs ot Outlawry ; and per Finch and Wichem, it thall be amended 
Plea or Pro- where the Procels iſſues firſt out of Courſe. Br. Amendment, pl. 16. cites 


ceſs, there if 7 
it be erro- 4 2 3. 15. : 

neous it cannot be amended. Ibid. Contra where the Proceſs ftill depends, as here, there they hal 
commence <vhere the Proceſs iſſued firſt out of Courſe, and ſhall commence there again; Quod nom 


Ibid, 


2. In Præcipe quod reddat againſt 4, one made Default, and the other } 

appeared and demanded the View, which was granted, and Day given over; 

at which Day he who made Default appear'd, and the Demandant releaſed 

the Default, and he demanded the View, and it was granted, and the 

others were eſſoign'd, and Day given over till now, and now the Tenant | 

pray*d that the Proceſs be diſcontinued ; and hence it ſeems that again} 

him, who firſt made Default, no Proceſs was made, nor Day given; and the 

Opinion ot the whole Court was that it thall be amended, becauſe thr 

Proceſs depends yet, and is not determined; quod mirum, that Diſcoo- 

tinuance fall amended, but Miſconrinuance is often amended, Br. 
Amendment, pl. 17. cites 4o E. 3. 20. 

Br. Diſcon- 3. In Venire Facias in Debt a Furor was named W. B. and the Habeas 

tinuance, pl. Corpora was F. B. and the Sheriff diftrain'd W. B. and the Opinion wa, 

$0 that the Proceſs againſt the Jury was diſcontinued, and could not be 

; amended ; contrary of Miſcontinuance. Note the Difference. Hr. Amend- 

ment, pl 92. cites 2) H. 6. 5. oa 

Yelv. 156. 4 A Writ was brought by Baron and Feme, and the Parties appeare”, 

The Court and had Day till another Term; but no Appearance was had df the Lene, 


upon citing nor any Day given her by the Roll; and yer inaſmuch as it appeared to be 
7 oy eh the Default ot the Clerk, it was amended. Yelv. 1 56. in Caſe of Paſton 


intended v. Luſher, cites 26 H. 6. Amendment 33. 


that there f | | alſo ap- 
was ſome Remembrance in ſome By-Roll, by which the Court was inſtructed that the Fem? 


peared, tho" it was not enter d in the principal Roll. n rd 
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A. againſt 2, they were at Iiſue and tound for the S. P. So in 
5: Ire We by was 1 in Arreſt ot Judgment that the Proceſs was Treſpaſs 
har d in the Roll by Day given to one only. And by all the Juſtices it — grin l 
be 2 tor it was the Miſprition of the Or i 
1ha 


Clerk; tor it e 
be intended that the Court will give Da 


5 to the one and not to the ceſs is con- 
other. Br. Amendment, pl. 76, cites 22 E. 4. 3. 


Iy, it may be amended; for it is Miſpriſſo Clerici. 
Yo 
§. C. 


; : gainſt 5 on- 
Br. Diſcontinuance of Proceſs, PL. 38. cites 


6. Contrary where no Day is given 10 either of them. Br. Amendment, Br. Diſcon- 
pl. 76. cites 22 E. 4. 3. 


after the Ori [inal was Br. Diſcon- 


8. cites 


Time, which © 
be amended. 


. Day was given by the Court to the Parties to another 
A to ha and 1 was adjudged that it ſhall 
Fairfax, it Plea be miſcontinued, and 1 2 
this Proceſs, this is Error, and ſhall nor | 3 but it Judgment be 
given upon other Matter, it ſhall be amended, VIZ. the Miſcontinuance, and 
thall nor be Error. Br. Amendment, pl. 60. cites 2 H. 5. rn. 

9. Note per Vaviſor J. it Proceſs be Hſcontinued in Afiſe, it may /e 
continued well enough by Conſent of the Parties, and ma y be amended. 
Br. Diſcontinuance de Proceſs, pl. 24. Cites 21 H. J. 40. 

10. It a Continuance is to be g1ven to 2, and it is Ciden to one only, that is 
a Miſpriſion of the Clerk, and ſhall be amended, and Cites 22 E, 4. 3. 
Cro. E. 619. pl. 6. Mich. 40 & 41 Eliz. B. R. 


Party at all, but 10 4 
s Where W. 
brought Action on the Stat 


d Cry, which ſuppoſed that A. 
his Servant was robb'd, and the Defendant imparl'd, Et idem Dies datus 
elt prædicto A. inſtead or eidem W. and held got amendable ; per tor. 
Cur. præter Guwdy, and ſo Judgment reverſed. Cro. E 

. 6. Mich, 41 & 42 Eliz, B. R 


- 618. 619. 
Waltord v. the Hundred of 
eners. | 


12. It a Man voluntarily diſcontinues Proceſs, 
a Ven, Fa. and tries the Action, this voluntar 


| y Diſcontinuance js nor 
aded by the Statute per Popham. 
335. | 


Mo. 403. Paſch. 37 Eliz. in pl. 
13. Three Executor recover A 


in C. B. in Debt by Default. The De. 
ſendane brought Error, and aſſig 


» VIZ. That the Suit 
Which they had by the Roll upon 


ay Was given to 
IS is a Diſcontinuance 


„ and 
be given to the Roll, and 


and afterwards purchaſes 


| detinet, and 
the Rejidue, Pleaded that the Plaimiff*s Teftator 
and demi ed, and 


Iffue thereupon. The /r/ 
rin. Term in London, and the 24 Iſſue at Norfolk Af 


Unuance mage by Curia adviſere dult, Le the 

iringas in London to the Day of the Return a 
nor any Entry of the Judgment reſpited Duane 
E 


3 


* 
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The ad Iffue was tried as it ought to be in this Caſe. The w... 
Continuance was aſſign'd for Error; but all the Juſtices mu ant of thi, 
that it is aided by the Statute of ſeofails as well after V erdict 
and as well where there are 2 Verdicts as where there is but wy 
J. $28. 115 8. Paſch. 16 Jac. Smith v. Bower. ne. Cro. 

14. Motion to amend a Record after it was removed by Mer 

mts the Ext hequer-Chamber, becauſe therein was a D wh Fe Bo 1 of Err 
Parties from Eafter Term to Michaelmas Term, 7. nit) verng re Fo * 
Roll Ch. J. This is not a Miſcontinuance, but a Diſcontin ane 7 
cannot be amended. Sty. 339. Trin. 1652. Friend v. Bake» ? and 


Skin. 46. I5. Judgment was had on a Bond 25 Years fince, and in one of the Un. 


pl. 18. S. C. t/144nces trom one Term to another there was a Blank. The | X 

fays that of the Delendant now brought a Writ ot Error, and the Plainritf Fog 
8 Action got a Rule to amend and inſert the Continuance upon Sager 
thought it that it was a Judgment of a few Terms and fo aided by the Statut py 
amendable, 16 and 1) Car. 2. cap. 8. Thereupon the Plaintiff fills up the Blank 4 
and only the the Record ſo fill'd up was certified into the Exchequer-Chamber . 
. Ch. Juſt. held this not a Diſcontinuance bur an inſufficient Continuance * 
but that > only an Omiffion of the Clerk, and it he had himſelf fill d ug ch. 
Jones and Blank without Rule, it could not afterwards be ſer atide ; But 8 | 
Dolben held it a Mtipriſtion of the Clerk and not amendable by the Stat H. ö 
_— arg lince it was not in the ſame Term, and all the Proceedings being in the 
of the Court; Breaſt ot the Court, during the Term only, ir ought to be lelt blank 
and ſays it as it was; And tho” the Writ of Error be return'd into the Exchequer 
was held by that makes no Alteration, the Record itſelf ſtill remaining here, and it 
5 is only a Tranſcript that is removed thither. Ad jornatur. 2 Mod. 316. 

» 


chat this Trin. 34 Car. 2. B. R. Birch v. Lingen. 


was not 
amendable by the Clerk without Order of the Court; but if done by him, (if according to Lay) 
they could not alter it, but they could puniſh him. 


17. Scire Facias on a Fudgment bore Teſte 25 Aprilis 6 W.& M return- 
able in Trin. Term 6 NV. z. but the Entry on the Record was Trin. J U.; 
and no Continuance from Trin. 6. to Trin. n W. 3. The Detendant pleaded 
a trivolous Plea, to which the Plaintiff demurr'd ; it was objected, thut 
the Cauſe was out of Court tor want of theſe Continuances, jo that he 
could never have judgment; but adjudg'd, that the Plea Roll is amend- 
able without Aid of the Imparlance Roll, becauſe Continuances, E- 
ſoigns &c. are the Acts ot the Court, and at Common Law they might 
amend their own Acts at any Time betore Judgment, rho' in another 
Term, but their Judgments were only amendable in the ſame Term at 
Common Law, whereupon the Plea Roll was amended thus, Memo- 
rand' quod alias ſci Term. Sanctæ Trin. Anno Sexto &c. and fo the 
Continuances enter'd down to Trin. 7. and Judgment for the Plaintii. 
3 Lev. 431. Mich. ) W. 3. C. B. Chambers v. Moor. 
Comyns's 18. Alter Judgment in B. R. and a Wrir of Error brought, returnable 
Rep. Path 72 the Exchequer Chamber, and Error aſſigned there, this Court was mo- 
1 Ar ved for Leave to continue the Bill, and after Deliberation Pratt Ch.]. 
S. C. fays, liver'd the yg of the Court that the Continuances might be entere : 
that after becauſe the Stat. 9 H. 5. cap. 4. allows Amendments for Judgment, a 
Conſidera- upon Enquiry it was found to be the conſtant Practice of the Court 0! 
2 C. B. and alſo of this Court, and that if Continuances were not _ d 1 
of Opinion be enter'd after Fudgment, moſt of the Judgments of this Court mig 
chat it might revers d. MS: Rep. Mich. 5 Geo. B. R. Phillips v. Smith. 


be amended k : ried | 
for it appears that Continuances may be enter'd at any time before Judgment, and if . 
it is the Fault of the Clerk, which ſhall be amended before E y the FI n 
Lev. 43 1. and every thing which was amendable before the Judgment by * — * * 
be amended after Judgment by the Statute of Jeofails, and Pratt Ch. J. ſaid, that! Courſe by the Clerk, 
the Courſe of C. B. and were inform'd that after Judgment they were entcr'd of "ef 
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5 Court, ſo they are always amendable of Courſe in B. R. and there ſeems 
anlels reſtrioer by ba Miſ. poo of a Continuance, and where the Entry is omitted. 

iffe rence 
0 be 4 D eren 


amend the Continuance on the Roll, by Hrikiug 
1 Mourne e ee it a Day certain; the Action being at the 
0 4 pou - 0 , the Court at firſt made ſome Difficulty in granting 
Suit of a. m_ Amendment, it being after Fudgment upon @ Demurrer ; 
the Rule Conſideration, Continuances being merely the Acts of the 
but apo Amendment was order d. Barnes's Notes of C. B. 4. Hill. 
Court, t Cooper an Attorney v. Y ounges. 
3 Itinuances could be amended at Common Law, as A. brought 
3 + B. who vouches C. who enters into Warranty, and pleads 
a Bill RY was a Ven. Fac. and a Jurar inter A. and B. which 
* Illne "oht to have been inter A. and C. becauſe it appears by the Re- 
wry Ecke Iſſue, and the Award of the Ven. Fac. and the Venire it- 
_ th f the Jurar ought to be between A. and C. this is amendable, 
N was an Inrollment againſt a former Record. G. Hiſt. of C. 
Ce 


B. 87, 88. 


(Q. a) Surpluſage in Writs &c. amended. 


I Ecopnizance of 100 Marks, and the Writ of Execution upon it Was 4 en. 
100 /. and it was amended, but Quære what Remedy, it Exe- 7" ., 


J. ites 8. C. 
cution had been made by the Sheriff. Br. Amendment, pl. 97. cites 44 et Ele- 


5 it, pl. 2. 
. Ghee 8. C. 
——Fitzh. Execution pl. 35. cites 8. C. accordingly, by Thorp, and the ſame Quære by him. 


2. Original was M. of T. and the meſne Proceſs was M. Z. and (of) was 4a the 
omitted, and ſhall be amended, by the Opinion ot the Court; for the 8 
Statute is where * Word, Syllable, or Letter is too much or too little 77,14 in it, 
in Pefault of the Clerk that it ſhall be amended. Br. Amendment, pl. and was not 
102, cites 11 H. 4. 70. | amended, be- 


; ö cauſe it <vas 
net made in this Court. Br. Amendment, pl. 102. cites 11 H. 4. 5,——— Br. Variance, pl. 33. cites 


Sd. C.——Br. Miſnoſmer, pl. 72. cites S8. C. * (Word) is not in the printed Statute, 


3. Treſpaſs upon the Statute 5 R. 2. ubi Ingreſſus non datur per Legem, 
and was Vi E& Armis, and becauſe it is not the Courſe of the Writ to ſay 
Vi & Armis, theretore per tot. Cur, the Writ thall abate, and cannot 
be amended. Br. Amendment, pl. 11. cites 34 H. 6. 26. 

4 Debt againſt N. Wickes late of Briftol &c. The Defendant ſaid, that 
re Day of the Writ purchaſed he was abiding at D. abſque hoc that he was 
ver aiding at the aforeſaid Vill of Briftcl, and it was found tor the De- 
tendant, and they were compell'd to replead, becauſe the Writ was 
Brite, and not Vill of rol oh and by reaſon of this Word of Surplu- 
17 * they repeaded ; Quod Nota. Br. Repleader, pl. 6. cites 

4H. 6. 19. 
. Prior cauſed him who ſued Writ of Error returnable 15 HilP to make Br E 
it m%7eſbort, viz. Quindena Martini, becauſe the Plaintiff who recovered I Tee 


21. ei 
ſcould not be lung delay ꝰd 3 Quod Nota in C. B. viz. another Court. Br. 5; H age 
Amendment, pl. 13; cites 35 H. 6. 13. +6 


5 G F. &. 
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8 where ene 6. 7.8. recorer'd, and after J. S. and Z. N. n Sv be 
8 inf 7.8 execute the ſame Recovery, and it was amended per judiciu 2 

and affer Amendment, pl. 5). cites 22 E. 4. 6. — 
. and | | 
N brings Writ of Error; Quod Nota. Br. Amendment, pl. 47. cites 22 E. & 6. 


”. Debt was brought in the Debet & Detinet, and af. DI 

counted of a Debt due to him as Executor to F. & and — — 

to be Detinet only without Debet, and the Writ was abated 479 
amended per 3 Br. Amendment, pl. 98. cites 22 E. 4 20 137 
For it was 8. Error, becauſe in Afſiſe the Tenant intitled himſelf to the Maict 
g mp the dying ſeiſed of Robert his Father, and to the ot her Moiety by Gift 11 740 
r 2 his Father, whoſe Heir &c. and it was aſſigned for Error A 
7 that 
he had 2 Names, | Robert and Rauſfe] and by the beit Opinion it ſhall he 


ment of a : 

Plea or Title amended, quod Fineux conceſſit. Br. Amendment, pl. 43. cites 1 H. 

intitles him- 7. IL. 4 

felt lyN T. A 
his Father, and after in the ſame Plea ſays Predifins J. J. &c. this ſhall be amended 

pears in the Coinmencement what his Name was. K pl. 43. cites 14 H. N 
So where it is in ſeveral Pleas, quære. Ibid, * 


it aps 


9. Scire Facias upon a Recognizance to ſhew Cauſe quare the Plainiif 
ould not have Execution de prædid mille Libris NRecegnitis juxta Forman 
Recuperationis, inſtead of Recognitionis pred” ; and it was held on Demur. 
rer, that the Words (juxta Formam Recuperationis) was Sutpluſage, and 
the Record was amended. 3 Mod. 251. Mich. 4 Jac. B. R. Ayres v. 


Huntington. 
See (B) pl. 0 
13 7670 (R. a) What ſhall be ſaid to be the Default of the 
* 5 (E) Clerk, Sheriff &c. 
11. (O. a) 5. 


I. IF Treſpaſs be brought of breaking his Cloſe, trampling his Graſs, and 
carrying away his Goods, and in the Count the carrying away of tht 
Goods 1s left out, the Count ſhall not be amended ; tor this 1s not proper) 
the Miſpriſion of the Clerk, and theretore ſhall not be amended in another 
Term; tor the Plaintiff may count as he will at his Peril, and it it be 
ill it ſhall not beamended ; contrary it may be ex gratia Curie in 1 
ſame Term; Note the Diverſity, and this betore that the Court records i. 
Br. Amendment, pl. 41. cites 22 H. 6. 58. 
* Br Ameng- 2. In Debt the Defendant pleaded Releaſe and ſo to Iſſue, and did not ſa), 
ment, pl. Et hoc paratus eſt verificare, as he ought to have ſaid upon Plea in the 
2 Affirmative, as here, and the Defendant pray d that it be amended, 
„ 1 later it was * not; for this is the Default of the Party or his Counſel, and - 
of Subſtance. Of the Clerk, and therefore it is not warranted by the Statute. Br 
Amendment, pl. 7. cites 2) H. 6. 10. : 
3. Eſſeign was Michel where the Writ was Michyel, and it was not 2. 
Otherwiſe it mended, tor this is not Miſpriſion of the Clerk; for this ſhall be caſt before 
icems where he Writ comes in. Br. Amendment, pl. 86. cites 30 H. 6. 1. 


it is ca 
ter Iſſue : 
2 or the Court is ſeiſed of a Record. Ibid.— Br. Eſſoign, pl. 143: cites S. C. 


4. Petition was ſued in the Name of Abþot and Covent, which is in jor 
of Action, And no Action can be ſued in the Name of the Covent. : 
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——1 not Miſpriſion of the Clerk, and that it ſhall not be amend- 
i wo amendment, pl. 65. cites L. 5 E. 4. 38. 
ed. Br. ae Venire Facias iſſued, and after Sicut alias & Pluries, and 

5. 1. ſeal be ©Onod præcept um eft Vic quod Venire Facias ſicut alias duo- 
ere £ 2. at ſuch Day ad Recogn. &c. quia tam &c. it was præceptum 
el in © clit alias quod Capiantur &c. ad Recogn. &c. And it was a- 
wn! ior ic is only Miſprilion of the Clerk. Br. Amendment, pl. 66. 

X o. 2 
— 1 the Writ was Præcipe quod reddat 10 J. 6s. 8 d. and Br. Annuity, 
hs Count was 10 J. only, and the 65. 8 d. omitted, and the Plaintiff re- pl. 24. cites 
; er'd, and it was reverſed, becauſe it is not warranted by the Writ, S. C. 
jt . not a Miſtake; for the Count is by the Party and not by the 
Clerk and therefore the Judgment was reverſed ; quod nota, Br. A- 

mendment, pl. 49. cites 9 =o 5 al, | | 

„ Aﬀiſe by F. S. and M. N. the efen, ant pleaded that T. N. died after 
the laft Cntinuance where it ſhould be N. N. And the beſt Opinion was 
that it thall not be amended ; tor the Statute was made in Favour of 
Clerks and Officers, ſo that Miſpriſion of che Clerk ſhall be amended ; 
dut e contra of Plea of the Party, tor this is done by himſelf or his 
Counſellor, and is no Detaulr of the Clerk. Br. Amendment, pl. 14. 
cites 18 E. 4. 13 & 20 E. 4. 6. 

g. A Man in Aſſiſe made Bar and gave Colour that J. S. enter'd, upon 
whom the Plaintiff enter d &c. where it ſhoula be that the Defendant en- 
ter'd, and adjudg'd Miſpriſion, and was amended per Judicium, Br. A- 
mendment, pl. 113. cites 11 H. J. 26. 

9. In Deli upon a Recovery had in Aſſiſe, the Date of the Writ of Aſjiſe 
v1; nut put in the Writ, and it was held that it ſhould be amended ; tor 
the Clerk had the Record for his Inſtruction. 'Thel. Dig. 225. lib. 16. 
cap. 6. S. 26. cites Paſch, 13 H. J. 21. but adds, quære what Manner of 
\Vrit of Debt this was. . 

10. Annuity granted by the Maſter and Confreres, the Writ was againſt Thel. Dig. 
1/:/er 011y, and becauſe the Clerk of the Chancery had the Deed of Au- 225. lib. 16. 
- nuity in his Hands, therefore by the beſt Opinion it ſhall be amended NN 
quod nora. Br. Amendment, pl. 44. cites 14 A. 7. 13. ſays it was 


held b 
greater Opinion of the Court, and by Brian that the Writ ſhould be amended ; but adds 8 


11. Exigent was return'd that one County was held at Oxon, and did 
at ſhew in what County Oxon was, nor where the other Counties were 
held &c. And per Tremail, the Outlawry is good. And per Cur. ſuch 
Delault at the Exigent, nor after, ſhall not be ſaid Miſpriſion, and 
therefore ſhall not - amended. Br. Amendment, pl. 54. cices 21 Ul. 
5 | | 

12. Debt againſt an Heir upon a Bond of his Father, the Plaintiff in 
letting forth the Bond in his Declaration had omitted theſe Words, Et ad Jo. 199. pl. 
ean-lej Selutionem obligo me et Heredes meos ; this being moved in Arreſt 14 S. C. 
ot Judgment, it was held by Croke and Whitlock J. againſt Jones, that 18 
it was amendable, it being merely the Default of the Clerk who had the at the firſt“ 
Obligation before him, and Inſtructions, as he confeſſed, to draw it was — 
againſt the Defendant as Heir. Hide Ch. J. inclined likewiſe to this O- 2i92 wir 


pinion, but it was appointed to be amended by Conſent. Cro. C. x47. Whitlock 
pl. 2. Hill. 4 Car. B. R. Forger v. Sales. 47 — 3 
ſhould be 


mended, but that afterwards he doubted ; but it was amended by Conſent Win. 20. Trin. 19 
Jac. C. B. Anon. S. P. exctly, and ſeems to be S. C. and Hobart and Winch ſaid, it ſhould not be 
mended, for it is Matter of Subſtance, but becauſe the Clerk that made this Miſpriſion was a good 
-erk, Day was given over &c. 


(S. a) Raſed 


— 


a 
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— 


— es 


See (F) pl. 


22, and the (S. a) Raſed, Obliterated &c. Records, amended. 


Notes there. 


The Repor- x, Riginal Writ whereupon a common Recovery of ſ- 

| everal 

No _— a O by Caſualty of Water and other 1ll keeping et /o 882 2 
ot ho Words could not be read at all, and ws Ftp ot others, and which 
Parchment he Names of the Manors, but in the Roll and in the Habere Facig 
remain d in- nam the Manors and all Particulars appear d certainly ; 
tire and not the Original Writ is amendable by the Stat. 8 H. 6. 
diminiſh'd ; 5 1 

for if ſo, Trin. 24 Eliz. the * Earl of Arundel v. Ld, Lumly. 
then it had 

been otherwiſe, as was before held in Sir John Throgmorton's Caſe. 


* S. C. cited 8 Rep. 160. a. to have been adjudged by all the Ju es of England 
rather becauſe it was a common Recovery. K 4 Judg gland, Una Voce, and the 


/ 9 
ie 
Was in 
$ ei. 


It Was held that 
And. 79. 80. pl. 6 


2. If the Original or other Part of the Record be ſtole, taken aw, 
withdrawn or avoided by any Clerk, tho' this be Felony per 8 H. 6 — 
12. yet this may be ſupplied, and amended by the other Paris of che Re. 
cord ; but if ſuch Part ſtole &c. or obliterated cannot be ſupplied by the 
Record, nor by any Exemplification made of the Record, then it can. 
not be amended. 8 Rep. 160. a. b. cites it as reſolved by all the Jud 
of England Trin. 24 Eliz. in the Caſe of the Earl of Arundel y. Lord 
Lumly. 

3. By Accident ſome Ink had fallen on a Roll remaining in the Treaſury 
and on Motion to amend the ſame, the Clerk, Under-Clerks, and Tres. 
fury Keeper were examined, and it appearing to be a mere Accident the 
Court order'd the Roll in the Treaſury to be amended by the Nis Prius 
Roll and Poſtea. Rep. of Pract. in C. B. 3. Hill. 10 Ann. 'Thornhill v. 
Lomax, 


— .—_— 


(T. a) Defects in Indifiments and Criminal Caſes, « 
other Caſes where the King 1s Party, amended. 


Note it was 1, Iſrecital of a Statute in Matter, or in Near, Day, or Place, may 


agreed by be amended in the Caſe of the King, and this in another Term; 
the learned 


Counſel of Contra of a common Perſon, tor every one that meddles with it ought 
the King, to thew the Law truly, Br. Parliament, pl. 87. cites 33 H. 8. 

that the | 

Kino may amend his Declaration in another Term in Omiſſion &c. but he cannot alter the Matter and change it 
evholly. As where Information miſ recites the Statute it may be amended, becauſe Miſ-recital is the Cauic 
of Demurrer ; for if it be miſ-recited then there is no ſuch Statute. Br. Amendment, pl. So. cues 
30 H. 8. : 

H was indifted and found guilty of a Miſdemeanor in altering an Aſſeſſment, which he with the other 
Commiſſioners ſign'd in Purſuance of the Land-Tax Act, which was enacted at a Seſſions of Parliament 
held in Nov. 4 Ann. Exception was taken that in the Indictment the Act was not well fer forth ; for 
tho' the Writs of Parliament were returnable the 14th of June, the Time mention'd in the Indictment, 
and right according to the printed Book, yet being prorogued till October, the Seſſions did not commence 
till then, whereupon the Indictment was quaſhed. 11 Mod. 113. Paſch. 6 Anne B. R. the Queen 
v. Hickeringill. 


2. T. was indited upon the Statute of 8 H. 6. in this Manner, Ingui- 
ſitio capt. apud Surflet coram A. & B. Fuſtic. Pacis Ec. in artibus predit. 
per Sacramentum &c. Exception was taken becauſe it did wot appear ＋ 
Surflet, where the Inquiſition was taken, was in partibus Hollandiæ, and ' 


— 


— 
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uiſition was taken without Authority. For the Coun- 

it was vor, un. 2 three Diviſions, and three ſeveral Commilſions of 

ty of -_ the one hach not to do with the other, at length the Court 

Peace, rt the Indictment be diſcharged it the Record with the Clerk 

l de was ſo; but if upon View of the Record they ſhould find 

ol he's D Miſpriſion in the Certificate, then they ſhould cauſe it to be a- 

a pf d. Cro. J. 276. pl. 6. Paſch. 9 Jac. B. R. Thorney's Caſe. 

88 Two were indifed for Felony in Caſe of Lite, and found Guilty, and 8. C. cited 

* as in the fingular Number. By the Opinion of 8 or 9 Judges, the by Gould 2 

"Ji&ment was held clearly good and well amendable, which was done, Re yaa 

verſe Criminals were afterwards hang'd for the Felony, Cited by ne 

Yelverton J. 2 Bulſt. 35. Mich. 10 Jac. as a Caſe that happened at the 

Ates before him about 2 Years before. N 

Dr. Alphonſo was committed by the College of Phyſicians for Upon a Ha- 

55 ling Phytick &c. and upon Habeas Corpus the Return was held in- 88 

2 becauſe ir did wy forth the Cauſe of his Commitment in parti= q@am of whe 

ular, and the Court woul 


not ſufler them to amend the Return, but Tower of 
bdaild the Priſoner ; the rather, becauſe it they diſcharged him he would London, he 
be immediately committed again, and then they would amend the Re- made an * 
turn. 2 Bulk. 259. Mich. 12 Jac. Dr. Alphonſo v. the College of * 
phyficians. Court or- 


dered that 
te fhould amend his Return, or elſe they would grant an Alias with a Pain. Sty. 96. Paſch. 24 Car. 


8 R. Lilborn's Cafe. 


5. D. was indied at the Aſſiſes for a Naſance, and traverſed the In- 
dictment ; bur 1m the joining of the Iſſue, the Word (Similiter) atter the 
Words (Et do hoc ponit ſe ſuper Patriam & predittns) was omitted. All 
the Juſtices held that the Verdict having palſs'd tor the King, the Clerk 
of Affiſe thould come into Court and amend it; for otherwite infinite In- 
diciments ſhould be avoided by Negligence of the Clerk, 2 Roll Rep. 
59. Hill. 16 Jac. B. R. Delbridge's Caſe. 
6. In Indict ment for erecting a Nuſance, the Defendant pleaded Nor 8. C. cited 
guilty, and tound againſt him. The Entry of the Iſſue of Not guilty, * — 
which ſhould have been by the Clerk of the Affiſes, who ought to have join d by Powe! | 
the Iſue, was omitted, and ſo the Verdict was without an Iflue. The who Cid the 
Court held it was the Default of the Clerk, and ordered it ſhould be Rcaſon of 
amended by the Clerk ot rhe Aſſiſe that then was, tho' the Omiſſion of )* #5» de- 
it was by another Clerk, who was removed. Cro J. 502. pl. 12. Mich. 1,014 . n 
16 Jac. B R. Harris's Caſe. to be a 

| | Thing of 
Courſe; but he ſaid he cannot come up to it. 


7. In a Quo Warranto a Judgment of Diſclaimer virtute Literarum Pa- S. C. cited 
tentrum gerent. dat. 11 Facobi, was enter d by Conſent ; but becauſe the 2 Hd. Raym. 
Words {gerent. dat. 17 Facobi) were written in the Margin of the Paper- 8 
But, and had a Stroke drawn a-croſs them, the Clerk omitted them in in- Statutes of 
greſfeng the Judgment. It was moved to amend it by interlining theſe Jeofails do 
ords ; bur it was objected that it could not be amended, being in an- not s tend 


other Term, eſpecially in the King's Caſe, and that none of the Statutes wel, * a5 Gol 


Amendment extend to Quo Warranto. But per tor. Cur. it is amend- Information 

ible ar Common Law as A in another Term & the Term wherein en- Lee 

me and as well in the King's Caſe as of a common Perſon, ir being for the mg 

1 the Miſtake of the Clerk. Cro. C. 144. pl. 22. Mich, 4 Car. Sir E 
umphry Tuiton and Sir John Aſhley's Cale. | 


Fr 
L 


named ; per 


Nor fold . : 2 3 Juſtices. 
ket os + Vat peradventure it ſhould be otherwiſe in Caſe of a Quare Impedit, where the Suit is 
Sheringe Let) and the King, Cro. C. 311, 312. pl. 2. Trin. 9 Car. B. K. in Caſe of the King v. 
Jo. 320. pl. 2.5. C. 8 as to Quo Warranto. 8. C cited, and 
| laid 


'W2ton Talbot. 


— 


» 2 — 
394 Amendment [and Jeofails. 
ſaid it ſeemed unreaſonable to hold, that the Kin Lu not bound by the I 3 Tn 
becauſe it appears by the Exception that the Parliament intended *. or 7 bis not bein ha 


named]; for otherwiſe there would have been no Occaſion for the Exceptio been bound, B Named, 


thong), 
Car. 2. B. R The King v Ld. Fitzwalter 3 Keb 242. pl. 60. Mich. 1 Ga Lev. 139, Trin 8 


does not appear. 8. C. cited G. Hiſt of C. B. 93. and in th 5 
See Stat. 9 Anne, cap. 20. at (Q) 93 and in the New Abr. 96, in t 


— ** 


8. In an Information againſt the Inhabitants of B. fe 
| For nt repair 
Bridge, two 4 the Defendants pleaded to Iſſue, and rad, 4 n 4 
Ic was moved that Mr. Attorney-General having mi/taken th 3 
one ot them in his Replication, the Record might be amended N 
the Judgment atter not be erroneous ; but the Court ſaid chey did ws 
fee how it could be amended ; for they conceived there was ho Iu 
joined. Sty. 167. Mich. 1649. B. R. Ju 
9. A Motion was made that the Word ( Pnblicæ) might be put into 
Indictment, which was removed into B. R. by Certiorari; bur per Gur 
it could not be, Sty. 321, Hill. 165 1. Anon. ; 
10. A Solicitor was commicted tor zterlining the Poſtea of an Indi 
ment, by inſerting the Word (Falſe/y.) The Poſtea was ordered t be 
150 ap by the Paper-Book. Sty. 374. Trin. 1653. Ritchingmar's 
Cale. 
It was faid 11. The Detendant was indicted for Barretry in Middleſex, and in 1; 
that He: Return of the Certiorari 2 0 3 Lines of the Indi? ment were left out. Ic was 
e Led, moved that the Clerk of the Peace of Middleſex might amend it by 
ent of Londen , 5 It dy the 
have been Record, which he had brought into Court; but it was agreed that there 
amended by is a D;ver/1ty as to this Matter between London and other Cuunties ; for an 
the Original; Indictment &c. certified out of London, may be amended upon Mocion 
for they do dy the Original, becauſe by their Charter they certify only Tenorem Rec, 
not certify by the Original, Decaule 2 their Charter they certify only Tenorem Recur!, 
that, but on- ſo that the Record ſtill remains with them; but it cannot be amended i; 
ly a Tran- any other County, becauſe the Law ſuppoſes the Record itſelt to be rc. 
ſcript; N moved, and fo there is nothing remaining for them to amend it by; bt 
deln enn the Reporter makes a Quære. Sid. 55. pl. 5. Mich. 15 Car. 2. B K. 
moned to The King v. Alcock. 
amend an l FE 
Ind ictment found in this Court, and in the principal Caſe where the Indictment was againſt (Edward) all 
along till the Concluſion, and then it was præd (Johannes,) if by Examination of the Clerk of the Peace 
it appear d that the Indictment certified varied from the Original, it might be amended. Sed Curia ad- 
viſare vult. Vent. 13. Paſch. 21 Car. 2. B. R. in Caſe of the King v. Bromley. 


12. It was agreed by all, that if an Information be put in againſt one 
in the Crown-Office, that Information may be amended before the Party hat 
pleaded ; tor that Intormation is only a Declaration for the King; but | 
otherwiſe it is of an Indictment, for that is found by a Jury, theretore 
cannot be amended ; and accordingly this Term an e againlt 
the Brewers of London was amended, they having not pleaded. And 
ſo it was agreed the Information againſt Sir Charles Sydley ſhould be 
amended, it the Attorney-General then thought fir. Copy of a Ms. 
Rep. of Ld. Ch. J. Keyling. Mich. 15 Car. 2. Anon. ; 

If an [:qvi- 13. An Inquifition found that G. feloniou/ly drowned himſelf, but did ud 
ſition of Mur- Cy that be caft himſelf into the Water, nor that he died ſo, It was moved 
der che that the Coroner ſhould attend d the Inquiſition. Per Cur. All 
wt the that the Coroner ſhould attend to amend the Inquiſition. 

Word (MHur- Matters of Form may be amended in the Office by the Coroners, but not 
dravit) it Matter of Subſtance ; and at length it was agreed that this ſhall be 
may 4. Amended; tor the feloniouſly drowning himſelt is the Subſtance, Sid. 


Per Twit. 239. pl. 6. Trin. 1) Car. 2. B. R. The King v. Glover. 


den go: bur : : g 
Keeling e contra. Sid. 259. Trin. 19 Car. 2. in pl. 6. 


14. An Information of Perjury may be amended ; per Cur. Lev. 159. 
Trin. 18 Car, 2. B. R. The King v. Gofle. rs, D 


MD MY TT TS ID 


— — — 


— amendment [and Jeofails. [ 


5 


Sn WO 1 &c. tor 1001. againſt a Juſtice of Peace, for re. Freem. Rep. 
15. Debe fis Warrant to ſuppreſs a . Conventicle. After aal: pl. 208 
ſaling wp and the Canſe ſet down t be tried at the Niſi Prius, the Plain- 8 = _ 
Iſue joint 4 ro amend a Word in his Declaration, which laid che Con- C =” 
ci N o be at the Defendant's Manſion-Houſe, when in Truth it was that in In- 
. as at 2 little Diſtance from it. But per Ch. J. after Iſſũe join d formations 


W | 
not, but chis being on 2 penal Statute, no Precedent can be ſthewn tor an ** Common 


rae hom in ſuch Caſe, 2 Mod. 144. Hill. 28 & 29 Car. 2. C. B. Sir Cour: — 
William Turner's Caſe. = od 
he Caption of an Indiffment may be amended the ſame Term it sid. 155. pl 
- 1 8 ent 344 Mich. 31 Car. 2. B. R. in a Nota. 2 Kill, 44 
16 Car. 2. 


ine v. Love, S. P. but not in another Term . Saund. 249. Paſch. at Car. 2. B. R. 
5 D p. accordingly. North Ch. J. ſaid there could be no Amendment of an In- 
Fa -nt, becauſe it was found b the Oaths of 12 Men Freem. Rep. 221. pl. 228. Hill. 1676. 
n_ be held accordingly, 2 La. Raym. Rep. 968. Trin. 2 Ann. Anon. 


10, An Information was exhibited againſt the Defendant at Michael- Comb 73. 


mas Seſlions for a Riot, and the Fact Taid to be in January following. ny — 
ſ; is not only amendable at Common Law, but by ſeveral Statutes, . C. l, 


# hich extend to Miſpriſions oi Clerks, except Treaſon, Felony, and 
Outlawry, and fo the Miſtake, which was Quindenam Martini, was 
amcdcd, and made Quindenam Hillarii, 3 Mod. 167. Hill. 3 Jac. 2. 
B. R. The King v. Hockenaul. | 
12. Tho! true it is that the Statute ot 8 H. 6. cap. 12. excepts Appeals, 21 355. 


Indictients 0; Treaſon or Felony and Outlaturies for the ſame, and that the ich. 5 W. 
h ** f & M. in 
Stat. 32 H. 8. ards only in Actions or Suits at (mmon Law, and 18 Elix. C. g. 8. P. 


14 extends ut to Hen or Informations on any popular or penal Statute, accordingly, 
and rheretore every criminal Proſecution 1s out of the Statute of Jeotails ; and therefore 
yer Aatums Remedial, th founded upon penal Statutes, have been allow'd * * 

the Benelic of thoſe Statutes; and theretore in an Action Qui tam &c. 4% Sede. 

q . : ; a , - 2 y.% * 
upon 31 El1z. for ſelling Horſes in Smithfield act toli d, it was laid, that a wick Qui 
Pilcontinuance hall be aided by 32 H. 8. 30. Arg. Comyns's Rep. tam &c. v. 
284. cites 3 Lev. 37s. | | b Ny 

| s in an 
Action Qui tam rc rpon the Statute of Uſury it was allow'd by Holt Ch. J. that the Information by the 
Party evieved Mall be within thoſe Statutes, though vet Common [1rformatiors, Arg. Comyns's Rep. 284. 
cites Salk. 422. (325. pl. 2 Trin. 2 Ann. Wyat v. Aland] In an Act ion on a peral Statute the 
on was miſtaken in the Declaration, but Leave was given to amend it, the Hrit being general. 12 
Mod. 248. BN ich. 10 W. 5. Broom v. Holford. olt Ch. |. ſeemed to hold, that an Information 
upon a Penal Stature by a Common Informer was not within the Statute of Jeofails, otherwiſe of an 
Information by the Part grieved. 1 Salk. 325 pl. 2. Trin. 2 Ann. in Caſe of Wyatt v. Aland. 
2 Ld. Raym, Rep. 977. Wyatt v. Eyland, S. C. in an Action on the Statute of Uſury the Memorandum 
v2 general of the firſt Day of the Term, but Bail was not put in till the Middle of the Term, and the 
Court pave Leave tothe Plaintiff to enter up a ſpecial Memorandum, for the Defendam is not in 
"rare Bail Ard, and this is only to make the Entry * the Truth, which appears on 
cord, and the Court ſaid, it was an Amendment at the Common Law, and not on the Statutes, 


19. The Defendant being indiffed for Murder, pleaded that be is Earl 
f banbury &e. the Attorney General replied, and then the Defendant 
ned to amend his Plea, and had Leave, (Holt doubting) becauſe not 
Li on the Roll. 1 Salk. 47. Trin. 6 W. 3. B. R. the King v. 

olles. 

20. The Defendant was found Guilty upon an Information, for a Libel, 2 Ld. Raym. 
= it Was moved in Arreſt of Judgment, that the Yen. Fac. was return- wo. 1061, 
- Die Lune prox* poſt tres Sept San®* Mitch, which was 23 Octob. 3 ir 47. 

* the Diſtringas was Yefte 24 Otiob. whereas the Venire was return'd held that ic 
we zd. 'The Court held this not amendable by any Stat ute of A- was amend- 
nenamert, nor at Common Law, becauſeir would be to warrant a Tri- able at Com- 


Wat was tried without any Authority, and to make it conttary onen. 
72 ba Powls J. 


— 
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thought it the Truth of the Fact, and it is a Miſtake of the Clerk in St: 
— $1. pl. 14. Mich, 3 Ann, B. R. the Queen v. Tacchin. in Sill. x Su 


than not Holt Ch. J and Powell J. held it not amendable, and thereu 

Powys, who had Ls. his Opinion with great dubiouſneſs, and clad 5.5 the Reporter 'ays) 
came over to Holt and Powell, ard held it not amendable, becauſe, as he ſaid, it ſhould oned above, 
Court divided. And ſee there the Arguments of the Judges much at large. —S, C dot go Upon 2 


C. B. 94. and New Abr. 96. in the ſame Words. cited G. Hut, of 


22. An Indictment wanted the Words in Com' and u : 
Court would not amend it, but ſecus upon an . the 
is Matter of Subſtance. 12 Mod. 229. King v. Lewis e, it 


And if a Ju- 23. The Court were of Opinion, that the Entry ot a ſpeci 
f 9 2 5 ; 3 * a ſpecial Verdig 
: 1 tho) in a criminal Proſecution, may be amended, it it was not enter 45 


and the Ver- cording to the Notes taken, and the Roll may be amended Gould c; 
diet bs emer. Raym. 460. and faid, the Court frequently amended Web 
ed for the Quere it the Court would amend in a Caſe where they had not the 


2 Minutes there. Per Cur if the Notes and the Verdict vary, the Court will 
mon Law it amend according the Notes, elſe not. 11 Mod. 84. pl. 2. Trin. 5 Ann 
is amendable; B. R. Anon. | 
E Cur. and 

ays it was agreed in Dr. Drake's Caſe. 11 Mod. 84. pl. 2. Trin. 5 Ann. B R. Anon. It in 
ſpecial Verdict the Clerk takes the Minutes right, and the Verdict is enter d up curong, the Court wiil Ay 


mend the Roll according to the Minutes, tho' in a Criminal Proſecution. 11 Mad. 84 pl. 2. Trin 
Ann. B. R. Avon. e 


24. An Information for a Challenge by the Defendant was by a wreag 
Addition, but it was rul'd to be amended on Pay ment of Cots. this 
being a Suit not carried on by the Crown, 2 Ld. Raym. Rep. 1472 
Hill. 13 Geo. 1. the King v. Lad 
ed 25. A Bond was forg'd in which the pretended Obligor was men- 
Rep. in B. R. tioned to be of L. in Peroch. (inſtead of Paroch.) de 8. in Com. M. and 
31. S. C. the Ollender being indicted, rhe Niſi Prius Roll of the Indictment 
was (Paroch.) but after Verdict upon Motion and Argument it was 
amended by the Record, and made (Peroch.) agreeable to the torg'd 
Bond which was produced in Evidence. 2 Ld. Raym. Rep. 1518. 
Paſch. 1 Geo. 2. B. R. the King v. Hayes. 
26. Anciently where an Indictment appeared to be inſufficient, the 
Practice was not to put the Detendant to anſwer it, but if it were you 
in the County in which the Court ſat, to award Proceſs againſt the Grant 
B55 to come into Court and amend it, and it is common Practice at this 
av, while the Grand Jury which found a Bill is before the Coutt, to 
amend it by their Confent ia Matter of Form, as the Name or Addiuon 
of the Party &c. 2 Hawk. PI. C. 245. cap. 25. S. 100. NE 
L. P. R. 45. 27. Clearly none of the Statutes of Amendments extend ro criminal 
cites Paſch. Proſecutions, and therefore no Indiftment can be amended in any C 
24 Car. f. R. herein an Amendment is not allowable by the common Law ; but it is lail 
or * that the Body of an Indictment from London may be amended, becaule 
1 s by the City Charter the Tenour of the Record only ſhall be removed tron 
much as is thence. Alſo a Coroner may by Rule amend his Inqueſt by the Notes 1 
requiſite for Matter of Form before it is filed; and the Caption ot an Indictment 
2 ing et may on Motion be amended by zhe Clerk of the Aſſes, or ot the Pea, 
2 ſo as to make it agree with the original Record, at any Time during 7 
becauſe it is Term in which it came in, but not in a ſubſequent Term. But ic is 8 5 
intended that the Caption of an Inquiſition ſhall never be amended after ic 1s filed; 
2 48 tor being part of, and drawn at the ſame Time wich the Inquire, 
aw publi- greater Exactneſs is required in it than in the Caption ol an 1 
co, yet it Which is left as of Courſe to be drawn up as Occaſion ſhall require. Dis 
will not per- ſo it ſeems to be ſettled, that a Diſcontinuance in 4 criminal Profect 


kg the js not amendable without Conſent, but it ſeems, that the mere Alpi, 


" _ 8 4 


at 
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— of an Iſſue, as where the /imiliter &c. is omitted, is amend- 
of the} ga Laer H the Direction of a Venire Vicecomitibus of B. dicted ſhall 


n : 
E NN e by F. S. Vicecomite, may be amended by the Oath of 1 


Which is 3 is but one Sheriff of B. which is himſelf; alſo it is com- lay'd by the 


that C ; 4 . . . 
b tice to amend criminal Informations, and the Pleadings there- Proſecutor 


e all is on Paper. 2 Hawk. PI. C. Abr. 224. cap. 25. S. 62. but * * 
11 : ng to a 
in he rol, Edit. 244- 8. 99. ROM Vindication 
f lor the Crime for which he ſtands indicted. ——In all the Statutes of Amendments from 
an Exception for Appeals, Indictment of * Treaſon, and of Felonies.. It has been 
it Queſtion, whether any of theſe Statutes extend to the Caſe of the King, or either to remed 
af! 5 ries <shere the Party has prevailed againſt the King, or the King againſt the Parties ; and in both 
- 110 has been rul'd, that theſe Statutes do not extend to the King ; for there only Indictments, Ap- 
_ and Informations on Penal Statutes are mention'd, yet becauſe the firſt ax it ſhall be amended 
| the Challenge of the Party, in which the King with Decency cannot be included, the ſubſequent 
* are ſuppoſed to be made on the ſame Platform, and this Exception is only ex abundanti Cautela. 
6. Hiſt. of C. B. 93. 


mon Pra 
on, vv h1 


of imſel : 
g H. 6. there 18 


— e — 


——— 


U. a) Jeofails Aided by Verdict. In what Caſes 


in General; and why. 


Ifrials are not help'd by the Statute of Jeofails. Agreed by 
Court and Counſell, Goldsb. 38. pl. 12. Mich. 29 Eliz. 
Knight's Caſe. 
2. A Verdict helps every thing which is neceſſary to be prov'd upon the 8 P. Arg. 
Trial, and without Proof of which no Verdict could be given for the Plaintiff. : 2 


Carth. 389. Mich. 8 W. 3. B. R. Arg. in Caſe of Blackall v. Eale. Hurt. 24. 


and 2 ]o, 


S. P. Arg. 12 Mod, 510. in Caſe of Palmer v. Stavely. 


I. 


132, and Raym. 487. and Lev. 308. 


3. A Verdict does not make the Declaration better in any Caſe, but 
where the Plaintiff is to give the Matter in Evidence and want ot ſuch Mat- 
ter in the Declaration is aided 3 per Holt Ch. J. Holt's Rep. 567. 
pl. 46. Mich. 5 Ann. in Caſe of Willet v. Waxcomb. 

4. The general Reaſon why Detects in Pleadings are cur'd by Verdict 
is, becaule it is to be ſuppoſed that the Verdict could not have been 
found unleſs there had been Evidence given at the Trial of that Matter 
——_ the Pleading is detective. Arg. 10 Mod. 300. in Caſe of Muſton 
and Yateman, 


— 


(. a) Omiſſions in Declarations aided by Verdict. 
In what Caſes. 


D* BT againſt F. S. of the City of York, he appeared and pleaded to 
; lifue, which paſſed againſt him, and he pleaded in Arreſt of 
"«gment, that he had not ſufficient Addition according to the Statute; for 
Ny be of the City of York and abiding in L. where the Statute 
105 5 Ab. Seis, chat he ſhall be named of the Vill whete he abides, in 
A where Proceſs of Outlawry lies; for the Statute is that the Writ 
_ a ae by Exception ot the Party, which is intended by Plea; and 
* "= did not plead this in Abatement of the Writ ar firſt, and 10 has 
the Advantage. Br. Repleader, pl. 60. cites 35 H. 6. 12. 208k 
51 2. In 


B 88 Amendment [and Jeofails.j gs: 


2. In Aſſump/it no Place was ſet forth where the Prom; 
Aſter Verdict upon Non Affumplit it was moved in 1 15 Was made. 
that this was a Miſtrial, becauſe there was no Place laid Meder, 
Court held that this is help'd by the Verdict. Gol dsb. 47. pl N 
29 Eliz. Anon. Fr S. Paſch 
3. After Verdict Defendant ſhall not take Advantage of Uncert;; 
the Declaration it there be any convenient Certainty, but wher the | 
no Certainty it is otherwiſe, Cro. E. 817. pl. 11. Paſch. 4; Eli . 
in Caſe of Wood v. Smith. B. N 
Cro. J. 173. 4. The Declaration was of a Grant of Land in Sutton Coe-fi 


* . 4 - , eld | 
pl.15.5 C. Deed was of Land in Sutton Parva infra Dominium de Sutton 888 
5. 


adjudged ac- 5 

dinely — Vet this is aided by the finding of the Jury, who found e SO 
17 the Grantor Dedit Tenementa Infra feigen ſo that being ſo x thor that 
Ward v. the Deed is not material. Quod nota. Yelv. 101. Paſch. S] 1 


Willingby Ward v. Walthew. 
S. C accord- 


ingly, but ſeems to be only a Tranſlation of Yely. 
S. P. docs not appcar. 


ly in 


Mo. 683. pl. 943. Ward v. Sudman S. C. but 


S. * 8 5. SEAN ue be join'd upon a Grant of a Rever/ion where it is 20 allered 
«off 100 that it cas by Deed, or that the Tenant attorn'd, yet it it be found It {hall 
in Caſe of be good. Hutt. 54. Mich. 20 Jac. in Caſe ot Lighttoor v. Brightman 
Monningron 6. In Avowry tor a Rent-Charge, where the Grant thereof is ng plead. 
v. W 12 ed by Deed, and Iſlue is 22 upon Non conceſſit, if it be fond qued 
. 851 it is good by the Verdict. Winch. 54. in Caſe ot Lighttobt y, 
Cur. Levy, Brightman. 


303, 309 
Hill. 22 & 23 Car. 2. in B. R. in Caſe of Mannington v. Guillims S. C. which was in Replevin, and the 
Defendant avow'd for a Rent-Charge, and ſer forth that J. S. was ſeiſed of the Rent, and barg in'd and 
ſold it to the Avowant, and upon Iſſue Non conceſſit, it was found for the Avowant. And tho' it u 
moved that no Conſideration was alleged of the Grant, yet this ſhall be intended to be proved on the 
Trial, otherwiſe it could not be found for him; And the Avowant had Judgment. 


7. In Replevin, the Defendant avow'd for Rent granted to his Fathe 
in Fee, but did mot allege that it became Arrear after his Father's Death 
The Court agreed, and reſolved that it was good after Verdict, it being 
pleaded that it was Arrear and not paid to him, Ergo it was due to him; 
and tho' it might have been more fully pleaded, yet after Verdict it} 
ſufficient. Hutt. 55. Mich. 20 Jac. Chittle v. Sammon. 

8. The PlaintitF declared that he proſecuted a Capias againſt C & 
which he deliver d to the Sheriff at NM. who adtunc & ibidem potuiſſet arr 
fare the Defendant, bur contriving to delay rhe Plainriff adrunc & ib 
dem recuſavit arreſtare &c. It was moved after Verdict that (potuiſſeti 
ſignified only a Poſſibility to arreſt, and that might be if C. was with 
the County; and that he ought to have ſbew'd How, viz. that C was J 
the View or Preſence of the Sheriff. But per tot. Cur. after Verdict mag 
Declaration is good enough, and it ſhall be intended that Evidence wal 
given at the Trial that the Sheriff might have arreſted C if he had nd 
voluntarily neglected doing his Office, and the Word (Recuſavir) implieh 
that he had an Opportunity, and Judgment for the Plaintitf; but rn 
agreed that this was good Cauſe of Demurrer. 2 Jo. 40. Hill. 25 & 

Car. 2. C. B. * v. 22 ; EY 3 3 

An Aſſump/it was brought upon a Promiſe to pay Money 10 Fa0, i | 

the of 9 25 declared eo it a not paid to the two, and not d, 

either of them, yet it was adjudg'd good alter Verdict. Cired by che On 

Juſt. Vent. 119. Paſch. 23 Car. 2. B. R. * 

S. C. cited 10. In Indebitatus Afſumpſit the Plaintiff declared of 4 Day nt 
Carth. 389. come. Iſſue was join'd, and Verdi for the Plaintiff ; Upon Excepu 
Se taken, the Court ſaid there ſhould have been a Special Demurrer, 


and held that it is well enough now, being aided by the Verdict, which mult Wi 


r 


* pr U 


— 
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e of a Promiſe before the Action brought, and a Duty bo.” this where - 


upon n and Judgment for the Plaintiſt. 3 Keb. 354. pl. 18. 57 #mÞaſ6le 
18 26 Car. 2. B. R. Sorrel v Lewin. | 1 0 
ey Come, was 


oh . Mod. 102. Blackhall v. Eccles 8 C. ard per Cur. the Day alleged not being yet come 


Ele af all; and Judgment for the Plaintiff 5 Mod. 286 8. C adjudg'd for the Plainti 
16.00 1 . g. Blachall v. Evans S. C. Comyns's Rep. 12. S. C. adjudg'd for the Plaintiff 
— 


1. Whereſoe ver it may be preſumed that any thing muſt of Neceſſity be In any Caſe 


| JR. : here an 
„ Evidence, the Want of mentioning it in the Record will not here y 
goo aer a Verdict. Per Cur. Raym. 487. Hill. 34 & 35 Car. 2. 2 a 
1 K in Caſe of Hitchin's v. Stevens. Deckeation, 
ow tho" it be 


Subſtance it it be ſuch as without proving it at the Trial the Plaintiff could not have had a 
Mater f and there be a Verdict for the Plaintiff, ſuch Omiſſion ſhall not arreſt the Judgment. 2 Show. 
ow o. ſays this Rule was taken and agreed by all the Court Mich. 34 Car. 2. in Caſe of 
wel Stevens. Ast where Bargainee of a Reverſion brought Debt for Rent, and aileged no At- 
Fire " aud upon Nil debet pleaded, a Verdict was for the Plaintiff, Ir was moved that the Plaintiff 
mw Crth no Title to the Rent, becauſe without Atternment he had none; and cited Lat. 14. the 
hat 1 Somerland, and Hob. (52. pl. $7.] Hope [Pope] v. Skinner, yet the Court upon the Rule 
uk ter ſolemn Debate, gave Judgment for the Plaintiff. 2 Show. 233. pl. 230. Mich. 34 Car. 2. 
„ Hnchind „Stevens. Raym. 487. 8. C. adjudg*d accordingly. 2 Jo. 217. 232. S. C. ad- 
eg accordingly. 
wig. uimif as Aſſignee of a Reverſion for Years expectant on a Leaſe for Years whereon a Rent was 
oe brought an Action of Covenant againſt the Defendant Tenant for Years, for not ** the Hou- 
| ated, and had an interlocutory Judgment by Default. It was moved in Arreſt of Judgment, be- 
72 che Plal citt had not alleged an Attornment of the Tenant upon the Aſſignment of the Reverſion. 
«i was anſwered, that there was no need of an Atrornment fince the 32 H. S. cap. 34. for that Sta- 
= l given Alſignees of Reverſions the like Advantage for Breach of Covenants as their Grantors 
4 3" that the Plaintiff in this Caſe was Aſſignee before Attornment, and that an Action of Cove- 
un; had been held maintainable by the Grantee of a Reverſion of Copy hold, tho' in ſuch Caſe there 
e no Attorrmert. Beſides, though Attornment ought to have been alleged, that Defe& was cur'd by 
the 4 un cap. 16. which bas put Judgments upon Default upon the ſame Footing with Caſes after Verdict, 
which Ca'c this Defect would have been cured. But the Court held that nothing paſſed by the Aſ- 
torment before the Artornment of rhe Tenant, and that the 32 H. 8. has given Grantees and Aſſignees 
« Rverfions a Power to take Advantage of Covenants, but hath not made any Perſon a Grantee or Aſ- 
force which was not fo before the Statute, and therefore to take Advantage of that Statute, a Man 
ri be a compleat Aſſignee according to 1 Inſt, 215. a. And Eyre Juſt. cited the Caſe of Playtr and 
Fcbirts in Sir W. Jones's Rep. 243. and a Caſe in Sir T. Jones, where this Caſe had been adjudg'd. 
ko the Caſes of Copy holds, they held that the Grantee had the Reverſion veſted in him without At- 
wenent, and that it has put Caſes wherein Judgments are given for Default upon the ſame Foot 
with Cues after Verdict, as to the Jeofails only, but that the Omiſſions in this Caſe is not a Jeofail, 
fr which Rea'ons, per tot. Cur. Judgment was arreſted, MS. Rep. Hill. 4 Geo. 1. in B. R. 
Vindipur v. Thorpe. 
\ 6 The ch. ſaid, that if the a had brought an Action for Rent without alle ing At- 
wrment, and upon Nil debet pleaded a Verdict was given for him, the Attornment ſhall be uppoſed, 


kczule he could not prove the Rent due without giving the Attornment in Evidence. Ibid. 


12. In Tre/paſs the Writ was, Ouare Clauſum fregit & Herbam &c. 
'nculcavit &c. and the Declaration was, Quare Clauſum (omitting, fre- 
% & Herbam &c. The Plaintiff had a Verdict, but Judgment was 
urelied, becauſe (Clauſum tregir) was not in the Declaration ; and if 
te nt contains more than is declared for, this is a Variance not aid- 
«by a Verdict; bur Ventris J. held, that treading and conſuming the 
Grals necetiarily implied a Breach ot the Cloſe, tor that there could 
«t be an Earry without a Breach. 2 Vent. 1 53. Paſch 2 W. & M. in 
CB. Ellis v. Yates, 

4. Tho” a Demurrer may be to a Declaration on a Promiſe on a ſpecial See tit. ARi- 
Hrenent, which ſets forth a Breach generally, and not any particular In- ons (Z 12) 
ce of the Breach ot it, yet after a Verdict it ſhall be intended that Pl. 31. 

"me particular Breach was given in Evidence to the Jury, otherwiſe 
q ar 2 not have recovered a Verdict. Carth. 211. Paſch. 5 


14. Treſpaſs 


laration in an Action of Battery, it was cured by the Verdict. Carth. 389. Blackall v. 


of ——— — 44 K — — — 


— — — — — 


— — 
— — — * 
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— — * 4 


— . 


— 


5 C cited as 14. Treſpaſs was only laid to be Diver/is diebus & vicitus 2 
5 tho: 


beid accord laying any particular Time. Per Cur. it is well enon 


2 Rep. 12 Mod. 105. Mich. 8 W. 3. Wall and Dukes, Sn alter Verdi, 
13. 
3 3. 15. In an Action upon the Caſe, upon the general Cuſtom « the 


3 Realm, and alſo a ſpecial Action for negligently keeping his Fire in Which 
. the Plaintitt counts, that he was poſſeſs'd of a Cloſe of Heath and 

Piaintif, Detendant of another Contigue adjacent' and that he had kind! ty 
bur no Men- Fire in this Cloſe, the which tam improvide & negli mea 


WT egligenter ſerc ay; 
2K os that it burnt the Cloſe, and after a Verdict it was 23 in Arret 
0 IC er- 2 * . . 0 
3 Judgment, that it does not appear in this Caſe to he done by the C 


3 1 ' 2 Ilia; 
Comb. 459. of the Maſter, and rhen it being out of his Houſe he is nor rer 
8. C. ſays no- and cited 2 H. 4. 24. for if the Servant does it without the able, 


* — . . * = Com 
thing 4 ea of his Maſter, it is not the Negligence of the Matter; but it 5 
vant, 2d;or- n 2 ; L 
Nec Wa ſwered, that it being after a Verdict, be it by Negligence or Misfor. 


Carth. 425. tune, it is all one; for now they are upon the Record, and it may he 
S. C. favs no- His Fire in a Field as well as in a Houſe, and it was Matter of F, ide 

thing of Ser- it it be his Fire or not It was adjudg'd pro Quer. Skin. 681 * 
J bor Mich. 9 W. 3. B. R. Turbervill v. Stamp. 14 


udgment 

or the Dx 

Plainiff, —— —12 Mod. 151. 8 C. 2djudg d for the PlaintiF, but no Mention cf the Servant — 
Ld. Raym Rep. 264. 8. C. fays the Fire in Fact was kindled by the Servant, (bur ng Notice f 
being moved in Arreſt of Judgment] ard Judgment for the Plairtiff. Ard Het Ch J. fig 0 1 
the Servant kindled the Fire by Way of Hucbandry, and proper for his Employment. tho! * wy. 
expreſs Command from his Maſter, yet the Maſter ſhall be liable for Damage done by the Fire * 
it ſhall be intended that the Servant had Authority from his Maſter, it being for his Maſter", ee fo 
——- Comyns's Rep. 32. pl. 22. S. C. adjudged for the Paintiff. "if 


16. A. promiſes to pay B. Money, and if B. died within Age of 18, ts p4 
it to his Executor, Executor brings the Action, and avers that there was 
no Payment to him, without ſaying any thing of his Teflator, and yet curd 

by Verdict; Per Cur. 12 Mod. 4zz. Mich. 12 W. z. 

See Actions 11. In Action for fal/ly and maliciouſly indicting it is no good Declaration 
(F. c) pl. 26. coithout ſaying that it was without probable Cauſe, and that the Plainti 

was acquitted, or an Ignoramus returned; and yet this Fault was helpe 

by Verdict ; per Cur. 12 Mod. 422. Mich. 12 W. 3. | 
12 Mod.537. 18. In Aſump/tt the Plaintiff declared, that in Confederation that he l 
Trin. 13. geliver'd to the Defendant a Chariot, and had agreed to permit him to hat 
4 os the Uſe of it for one Year, the Defendant promiſed to pay 200 1. but it wi 
appear: not alleged that the Defendant had the Uſe of the Chariot tor a Year; at 
LA. Raym. this after a Verdict for the Plaintiff was moved in Arreſt of Judgmeal 
Rep. 650. Sed non allocatur ; for after a Verdict it ſhall be intended that he had tl 
ws ol 8. ec ir for a Year, as it appears that the Chariot was deliver d to hun 
pear. Comyns's Rep. 116. pl. 80. Paſch. 13 W. 3. B. R. May v. King. 

18. Want of Attornment in Debt for Rent by the Aſſignee of the Reve 
ſion, is aided by Verdict; per Cur. obiter. 2 Ld. Raym. Rep. 51 
Mich. 1 Ann 2 

Arg.1-Mod. 19. Tho' a Title which cannot be good can never be aided by a Verdigh 
1105 de Vet a Title in a Declaration, which is only imperfectly ſet forth, aud uu 
115. and Z7he Want of ſomething omitred no be ſupply'd by Intendment, is cured | 
Palm 420. Verdict. 1 Salk. 365. pl. 5. Hill. 4 Ann. Crowther v. Oldfield. 

nd Lat. 110. | | i 
x As where a Count was of a Copybold Eſtate, without To Ad Voluntatem Domini, and this was hg 


well after a Verdict, becauſe the Lands were alleged and found to be Parcel of the Manor, and that by 
tor: the Plaintiff ut Tenens Cuſtomarius bad Common, which would not be unleſs it was Copy hold. 1988 
364 pl. 5. Hill. 4 Ann. B. K. Crowther v. Oldfield. ; .. 
So where Termor for Years preſcribed for a Way by a Que Eſtate Time out of Mind, and that L co 
fendant obſtructed it, and had a Verdict. The Count Tet forth alſo a Terminus ad quem, but 4 
a quo the Way did lead. It was held upon a Motion in Arreſt of Judgment, that this lalt * 2 
cured by the Verdict; but that the firſt was incurable, and ſo Judgment arreſted. Carth. 622 — 
9 W. 3. B. R. Dawney v. Caſhford.— ——1 Salk. 363. pl. 2. Dorne v. Caſh ford, 8. C ew — "00 1 
8. C. admitted by the Court, and faid that tho" the Piaihrif in Poſſeſſory Actions may declare p 


* — „ 1 * 


* . 
* — 
— 
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irhout ſetting 
decades eus 99s © 
jury finds a Title where none appears in the Declaration, it 


21, It the to help this Caſe by the Verdict; per Holt Ch. J. & adjor- 


gill be batt"? 1104. 179. 180. Trin. ) Ann, B. R. Willet v. Boſ- 
natul. 


comb In Caſe the Plaintiff declares that he was poſſeſs'd of a Farm and 
2. 


got, it 18 
\ters and Marriot. 


(X. a) Want of Averment aided by Verdict. 


IN Treſpaſs Iſſue was on a Preſcription for Common of Paſture in &c. 

for all his Sheep Levant and Couchant, in and upon the Demeſne Lands 
#1. which lie and are in A. atoreſaid, every Year. Exception was taken 
tor the Uncertainty, becauſe it did mot appear that thoſe were Demeſne 
Linds which lie in A. For it was ill pleaded, and ought to be averr'd ; 
but it being after a Verdict was held good, and Judgment for the Plain- 
if, Brownl. 232. Hill. 9 Jac. Duncomb v. Randall. 


a In Ejectment the Declaration was upon a Leaſe for 3 Nears, if the Keb 176. 


fue H the Plaintiff ſhould fo long live, and hath not ſhewn that the Feme 

is1:t ade. After Verdict this was moved in Arreſt, and the common T 
Dilference taken 10 E. 4. &c. where the Declaration is in Action, in 
which Damages only ſhall be recovered, there it is not requiſite to 


becauſe this being after Verdict, is made good by the Statute 21 Jac. 
©... of Amendments, if Ceſty que Vie be yet alive, the which we 
ny examine by the Sheriff” &c. Sid. 61. pl. 30. Mich. 13 Car. 2. B. R. 
Aron, 
3. Debt upon an Obligation condition'd to pay the Plaintiff on his Mar- 
nazz, or &c, Although his Marriage was not alleged to be Tempore Bre- 
%, and ſo might be after the Action commenced, yet after Verdict it 
tall be intended to refer to the Time of the Writ. Lev. 41. Trin. 13 
+ RY * v. Morgan. on of Com 3 | 
4 10 Tre/paſs the Defendant juſtifies by reaſon mon, in the Place 
vere, for Cattle Levant and Brad 7 does not aver the Beaſts were 
Int and Couchant, this is aided after a Verdict. Vent. 34. Trin. 21 
U.zB.R. Anon, 


5 K 5. In 


out a Title, yet it he wndertakes to ſet out a Title, and ſhews a bad one, tho hi 
he Verdict cannot cure it. 1 Salk, 365. inCaſe of — v. Oldfield. * 


S. P. held 
Dal Waccordingl 
tbe Lile of Ceſty que Vie; but where the Term is alſo to be recovered, there and — 


Continuance of the Eſtate dit, to be thewn. Sed rota Curia contra, be S. C. 
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5. In Debt againſt an Executor it was averr'd, that the By... 
pay it, . 2 injuſte detinet; but did not aver -" 2 ms are, 14 
not paid in his Lifetime, this was ſaid per Cur. ö J*aor bij 1 
ater a Verdict, EN I 37. e ene heldlaidec 
6. The Plaintilt declared in Action ſur le Caſe 
Cattle of the Defendant were impounded by A. B. 3 bk 
mijed the Plaintitt that f he would deliver them out of th = 
would ſave him harmleſs from A. B. and then ſets forth ct;; 
a Parco Fracto pro Deliberatione of the Cattle, and recover a 
that the Detendant /icet ſæpius requiſitus had not ſaved him h. | 
quod &c. and Verdict tor the Plaintiff; and ic was argued 3 els, per 
not here avernd that he did deliver them. Judgment was arr | * 
they held the Delivery of the Cattle to be a material craverſabl 1 
and not holpen by Verdict, and tho' he ſays he was ſued in 4 b. 8 N 
to pro Deliberatione, ſo he might, and not deliver the 8 
141. Mich. 35 Car. 2. b. R. Anon. & kin 
; Mod. 161. 7. Action for a Duty for weighing Goods at the Com ; 
S. C. ad- ting forth that the Lord 2 Time out of Mind 4 72 2 
8 mou 74 Beam and Weights, and Servants to attend, and that the Defendant ys 
375 Goods, but did not bring them to the Beam to be weigh'd. Alter a Ver : 
tor the Plaintiff it was moved, that the Plaintiif nad not well 1 ied 
the Cuitom to the preſent Caſe, in not averring that FIR hee 
were ſuch as were uſually fold by Weight, and it not, then it s : 
Breach ot the Cuſtom in the Declaration; beſides it vas not alleged tha 
the Plaintilf had not paid the cuſtomary Toll tor Weighing. But I 
3 Judges, contra Allibone J. theſe Faults are cured by the Verde 
Carth. 67. Trin. 3 Jac. 2. B. R. Jefferies (Ld Mayor) v. Watkins. 
8. In Debt upon the Siatute of Tithes of 2 E. 6. and demanded the treble 
Value, the Plaintiff counted only that Defendant had carried away the 
Corn without ſetting out the Tithe, bus did not aver that Defendant hat 
not made any Agreement with him for the Tithes, as the Statute men- 
tions. The Court was of Opinion that the Declaration was ill had it 
been demurr'd to, bur was help'd by the Verdict, for had any Agree. 
ment been prov'd at the Trial, the Plaintiff could not have obtained a 
2 Carth. 304. Paſch. 6 W. & M. in B. R. Alſton & al' v. Buſ- 
cough. 
9. A. brought Debt in Right of his Wife due to her before Coverture,} 
and counted that the Debt was not paid to the Wife, but did not not /ay 
that it was not paid to him Poſt Deſponſalia ; it was adjudg'd ill upons 
Demurrer, tho' it had been good atter Verdict, cited by Treby Ch. J. 
as a late Caſe. Ld. Raym. Rep. 284. Mich. 9 W. 3. Anon. 
2 Salk. 29. to. Aſſump/it in Con/ideration that the Plaintiff would accept C. to be 
S.C. accord- his Debtor for 20 l. due to bim from A. in Loco A. and averr'd that ne 
ingly. did accept C. fore Debirorem &c. This was adjudg'd good after 4 
8 33- Verdict, without expreſs Averment that A. was diſcharged, and Judgmenty 
ingly. affirm'd in the Exchequer Chamber by 4 Judges againſt 3. 1 Salk. 29. 
pl. 3o. Paſch. W. 3. Roe v. Haugh. | = 
11. A Verdict will aid a defe&ive Averment of the Indorſement df 4 
| Bill of Exchange. See Bills of Exchange. Eaſt v. Eihngron. 4 
See Tit. 12. In Caſe upon an Agreement that the Plaintiff was to buy for the Div 
| Actions Ffendant all the Plumbs he could &c. the Plaintiff thews that he bought — 
3 (Z. 8) pl. 49. many, the want of averring that they were all he could buy 1s coral 
| by Verdict; tor unleſs the Plaintiff had prov'd that they were all th 4 
Bw he had bought, or could buy, it would have been againſt him for 0 
| of proving the Performance of the Conſideration, 2 Ld. Raym. Ref Y 
1060. Mich. 3 Ann. Anon. 1 


reas the 
anc Pro- 
the Pond, , 
AB dro 
( a TOug 
o much, and 


— Amendment ſand ſeofails.] 3 40 1 


nere a Verdigt has found Words ſpoken of the Plaintiff as Brother 
14+ ) ant, it is ſufficient, cho' noAverment in was the Declaration 
of arch a jo his Brother. Comyns's Rep. 528. Paſch. 9 Geo. 2. C. B. 


7. a) Nudum Pactum, or where no good Aſſumpſit or 
Conſideration of Suit is ſhewn, aided by Verdict. 


Ja Replevin, the Defendant avow'd for a Rent-Charge for that J. S. Lev. 308 


| ſciſed of a Rent, bargain'd and ſold it to him, and ſhew'd the In- „ Guilin 


denture to be inrolÞd within ſix Months virtute cujus, and the Statute S. C. accord- 
1775, he was ſeiſed, and for a Year's Rent ſince the Aſſignment avow'd. ingly, and 

The Plaintiff traverſed the of J. S. prout, and found for the Avowant, and Jud I 

moved in Arreſt of Judgment, that he entitles himſelt by Bargain and eee 5 
Sile, and the Statute Of Uſes, and doth ot ſpew that it was in Confidera- Raym. 200. 
wn Hence); But the Court held the Pleading good aſter a Verdict; Guilliams v. 
ind it all be intended that Evidence was given of Money paid. Vent. 108. Munnington 


l. 22 & 23 Car. B. R. Monnington v. Williams. oor Pen 


ought the Exception material, and Judgment ſtay'd until &c.—S. P. where Replevin was brought 


= 


wit the Heir of a ſecond Grantee of the 3 in which the Plaintiff pleaded Non eſt 
Fam ef ] S ard Iflue thereupon, and Verdict for the Defendant, and the ſame Exceptions taken, 
4nd allo that this cannot be aided by the Verdict, becauſe the Iſſue was taken upon the other Deed of 
[$ ded non allocatur; for per Cur. if the Plaintiff had taken Iſſue upon the Bargain and Sale, and 
Jad been found for the Defendant, it had been good after a Verdict tho' no Expreſs Conſideration 
had been mention'd, As in the Cale of * Barber v. Fox, in the Time of Car. 2. in B. R. where a Bar- 
ein and Sale was pleaded Pro quadam Pecuniz Summa, withour ſaying what Sum, yet it was adjudged 
to le aided by the Verdict. Then in this Caſe the Plaintiff has waved the Bene fit of this Exception 
by taking Iſſue upon the other Deed; bur if he had demurr'd this Fault had been fatal ro rhe Defen- 
dent; but now after Verdict it is good enough, and therefore Judgment was given for the Detendanr, 
Vi &c. 2 Ld. Raym. Rep. 111. Mich. 8 W. 3. Stream v. Seyer. 

* The mentioning that Caſe as adjudg'd upon the Point mention'd ſeems to be by Miſtake, that Caſe 
berg another Point, as may be ſeen at Tir. Actions (Z 3) pl. 21. and at Tit. Heir (K. 2) pl. 13. but ir 
kems that the Caſe intended is the principal Caſe above of Monnington v. Williams. | 


I 


2. Alter Verdict in Aſump/it the Judgment was arreſted, becauſe it 
waa Nudz Pactum, and the Court would not intend a Conſideration. 
xe. IIc. Actions (O) pl. 21. Mich. 4 Ann. Courtney v. Strong. 


— — — 


Z. a) Other Faults in Declarations, aided by 
Verdict. 


THE Plaintiff ſer forth that he was ſeiſed of a Houſe and Meadow, Palm 420. 
and preſcrib'd for a Way thereto &c. and after a Verdict for him, pp" 4 
many Exceptions were taken to the Declaration, as that it was not ſaid . at. 
tobe Antiquum Meſuagium, nor ſhew'd ic certain Whither the Way did 110. Harri- 
4d, vor in what Town it was, nor what Manner of Way it was; it was ſon v. Pcck, 
ic that the Verdict had aided and made good all the Imperfections 5: C accord- 


= Declaration. 3 Bulſt. 334. Hill. 1 Car. B. R. Harriſon v. ingly, and 


UC udgment 


EN. - or the Plain- 
In Dit upou Bond for Performance of Covenants in an Indenture, the tiff 


1 


null dec/ared, that E. covenanted that J. S. was ſeiſed in Fee, where- 
as 


8 
—— i et tt. A. 
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as the Indenture was, that J. H. covenanted that E. 5 
Variance thall nor ſtay 9 alter Verdict, Mos a Fa, this 
dant's Fault not to take Ad vantage of it upon a Dear « Deten. 
Iſſue is well join'd upon Aſhirmative and Negative and toy 4 ar Ince 
Plaincict, he mall have his Judgment. Sid. 43. pl. 10 Mich for the 
2. B. K. Pigg v. Waters. e ne 
3. In Debt for a Moiety ot Tithes of D. it was found for 
20d now moved in Arreſt of Judgment; that it appears b 
ration, that the Plaintiff is Tenant in Common with another, t; 
declared of rhe Moiety; and being Tenant in Common er he has 
Common muſt join in perſonal Actions, As Debt or Avowry r in 
ſeaſant; but it was relolv'd that the Plaintiff ſhall have Judgm ame 
this being after Verdict ſball not be intended a Moiety in n ent, tor 


the p laintiff 
y this Decla. 


_ in Law. Sid. 49. pl. 11. Mich. 13 Car. 2. BR Cale“ 2 a 
ury. Ban- 
Indebitatus for The Declaration was, that the Defendant was indebted to the Plain. 


will VT POR CS atter Verdi 
Defendant tor the Plaintiff it was moved in Arreſt of Judgment, that an ow 


for the Plain: would not lie tor Money received by the Detendanc to the Delendant 
iff, and laid Uſe, but becauſe it might be Money lent which the Detendant received 


ad uſum of 5 , . 1 
2 os to his own Uſe, the Court atter Verdict will preſume that ir appeared 


Ne ſo to the Jury. Mod. 42. Hill. 21 & 22 Car. 2. B. R. Noſworthy 
moved after v. Wyldeman. 

Verdict that 

Aſſumpſit lies not for Money received by one to his own Uſe. It was anſwer'd, that to cor ſtrue thi 
according to the Words of the Declaration, would directly contradict the Verdict; and ſaying that i 
was for Money received for the Plaintiff, was ſufficient without ſaying Ad Uſum &c. and therelow 
the Ad Uſum ſuperflaous being contradictory, ought to be rejected. And Judgment Niſi pro quer. 11 
Mod 511. Paſch. 13 W. 3. Palmer v. Stavely, 1 Salk. 24. pl. 7. S. C,———L4, Ray m. Rep. 66) 
S. C accordingly.— Comyns's Rep. 115. pl. 79.8. C. accordingly. | 


Money de, tiff in ſo much Money recovered to the Uſe Ml the Defendant ; 


2 Keb 734. In Debt for Rent, the Plaintiff declared, that he let the Deſendamt 
= :6. Cab ſuch Land, Anno 16, of the King Ouamdiu Ambabus partibus placers ; 
yy; Io and that Anno 16. the Defendant enter'd and — 2 pro uno Ann 
ſays, that tnc proxime ſequent” and becauſe the Rent was behind pro præd Anu 
Keeling Ch. init“ 18. he brought the Action, upon which it was demurr'd, becauſe 
1 8 it ill, the Rent is demanded for the Year ending 18, and it is not ſhewn that 
Conte, and the Defendant enjoyed the Land longer than Anno 17. and in Debt torj 
that the Fi- Rent upon a Leaſe at Will, Occupation of the Tenant mult be averr; 
nito is imma» but it was anſwered, that pro prædicto Anno reters to the Year mentions 
terial; ſed ed before, which was next following the Leaſe, and it might be faid 
adhornatur. fnito Anno 18. for ſo it was ended then, or at any time after; and the 
Court ſaid, it would be clearly good after a Verdict, but being upot 
a Demurrer they would adviſe Vent. 108. Hill. 22 & 23 Car. 2. B 

R. Calthorpe v. 
5. In Caſe the Plaintiff declared, that the Defendants (che Tenzn 
and Occupiers of ſuch a Parcel of Land adjoining to the Plainrifls) han 
Time out of Mind maintained ſuch a Fence, and that from the 230. 
April to the 25th. of May, & poſtea the Fence lay open, and that una Eg 
ot the Plaintiff's went thro' the Gap, and fell into a Ditch the 28th. 0 Ma 
& ſubmerſa fuit. Upon Not Guilty pleaded, and found for the Plain 
tiff, it was mov'd in Arreſt of Judgment, that the Cauſe 4 Adion is la 
after the 25th. of May, and (tor aught appears) the Fence might 
good at that Time, tho” it is ſaid to be open till the 25#b. of May & 4 
tea; ſed non allocatur; for 1ſt. it is after Verdict. adly, It is ſaid 1 
preſsly, that the Beaſt was loſt in defetFu Fenſurarum, and fo 2 * 
intended but that it was down at the Tims, Vent, 264, 265. Mich. 
Car. 2. B. R. Anon. C 


rn C1 4 


Amendment [and Jeofails.} 
L— wat in the Declaration were help'd by che Verdict. 


l re Paſch. 2 W. & M. B. R. Nightingale and Fowles v. 


— 


| th. 1 


es. 
g. Ion 0) 
ie muy be wo 5 
1 which mate 
, Record; P* 
Caf: of ey? &c. the Plaintiff declared that the Defendant on 1 Feb. Carth. 389 
73 ich Force and Arms &c. Upon Not guilty pleaded che Plain- 8. C. accord- 
fe Verdict. It was inſiſted that he could not have judgment ingly. — 
oo the Declaration as of Eaiter-Term laſt of a Treſpaſs done 1 Feb. Blackhall v. 
0 \W 3. whil 


that this Was 


1 
orthey for 


e chat the Time is but a Circumſtance of a Thing done; tor the Plaintiff 


. Traverſe it is made Part ot the Iiſue, ſuch Travetſe is never ba 1 
DU » I 
Lee v. Eales. CES. 


a Claration had 
ker the Bill filed, and before the Trial, the Judgment muſt be arreſted ; becauſe then it would 
- popcared the Jury gave Damages for an Action ariſing ſince the Suit commenced; hut in this Caſe 


we Tims: being 2ftcr the Trial, it is as if there were no Time at all, it being impoſſible, and therefore 


tolea alter Verdict. 8. C. cited 12 Mod. 109. 


io. Bis petitum is aided by Verdict, but ill upon Pemurrer; per Tre- 
Ch. |, Ld. Raym. Rep. 241. Trio. 9 W. 3. 
"11. Treſpaſs laid in a former King's Time, contra Pacem of the preſent, 6 Mod. 80. 
Alon Demurrer, but cured by Verdict. 2 Salk. 640. pl. 11. Mich. 25.C. 
An. B. R. Day v. Muskett. f * 
. Where a Preſcription was laid in all the Occupiers of ſuch a Cloſe, ar As 
ir tha; they Time out of Mind have repaired a Fence; this is too general, — * 4 
wad theretore ill; tor Tenants at Will or ar Sufferance, Diſſeiſors &c. preſcription 
ire 0ccupiers, and they cannot charge the Land; yet becauſe Iſſue was is held cured 
ken aon the Preſcription, and a Verdict had found it, adjudged that by Verdict, 
u help d by the Statute, Cro. E. 445. pl. 9. Mich. 37 & 38 Eliz. — — eg 
CB, Aultye v. Fawkener. ſor firſt, * 
How was it 
1 wile that any Finding of the Jury could maintain that Preſcription, which the Law ſays is naught ? 
: hve jet that is the Caſe here; for here the Preſcription was, that the Defendant and all the Occupiers 
: d tle lad Cloſe, Time out of Mind &c. ' This Preſcription was by the Court held too _ or a 
| Teurt at Will or Diſſeĩſor may be Occupiers. 2dly, This Caſe is denied to be Law, Mich. 9 Ann, 
Tixen . Kookby ; Arg. 10 Mod. 300 301. in Caſe of Muſton v. Vateman. | 


13. A Verdict will not cure where upon the Declaration it manifeſtly ap- 
jars, that no E'vidence whatſoever can maintain the Iſſue ; per Cur. 10 
Mod. 313. Paſch. 1 Geo. B. R. in Caſe ot Stafford and Forcer. | 

14. In an Action on a Policy of Inſurance the Plaintiff counted that 
tte Ship was laden with Goods, and bound from H. to T. and that.ihe Ship 
tread and (Foods aforeſaid were drown'd.  Atter Judgment for the Plain- 
ut ic was aligned tor Error, becauſe the Goods only, and not the Ship, 
{ere inſured. But pet Cur. This being only an Inſurance on the Goods, 
ing could be given in Evidence at the Trial but the Loſs thereof, 
iiK9%out which the Plaintiff could not have à Verdict, and judgment 
raarn'd, $ Mod, 380. Trin. 11 Geo. 1. Cambridge v. L. 


Wa =>, 2 ® 
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1 5. W hate er is eſſential to the Gift o the AB; * TI 
by a Verdict, are ſhj,)² ſubftantial Fuchs 2 myſt 2 be co 
Place, jo that the Defendant may traverſe them diſtin Nieper Time an 


tor as he may traverſe the Whole, ſo he may craverſe each Pets 
antial 


Part, in order to put the Weight of the Cauſe upon a 77 

End to the Cauſe; and chis 1s 4 2 re will put as 
attainted of falſe Verdict; but ſuch Part of 4 Declarati more eaſily 
make a ſubſtantive Iſſue ſhall be intended after Verdict bos > Cannot 
Mutters ot Form only, which the Statute deſigned to Cue, 

tore it the Plainritt declares that the Detendant promiſed 5 5 Mere. 
riit married his Daughter at his Requeſt, that he would þ; Mie Plain 
and alleges in Fact that he did marr her, bur does nor alle e 

quelt, This 15 good atrer Verdict, becauſe the Requeſt js onl Th 4 
in Which the Promiſe was concei ved, and not an eſſential Pa, es, 
Promiſe to be proved to be precedent to the Marriage ; for the 5. % 
unlefs he had defired the Match, had never made the Promiſe; and — 
tore, ſecundum ſubjectam Materiam, it cannot be ſuppoſed b L 4 
rention of the Parties that a previous Requeſt ſhould be boner” , 
theretore ſhall be intended after Verdict. G. Hiſt. of C. B. 111. _ 


(Ab) Miſtakes or Omiſſions in Pleadings, aided by 
Verdict. 


Br. Counter- 1. IN Precipe quod reddat the Tenant for Life made Default after Dau 
ple de Ref. and he in Reverſion pray d to be received. The Demaidant ſaid that 
8 25 pl. 9. Ye bad nothing in the Reverſion the Day of the Writ purchaſed, and did ut 
joy Nor ever after, whereas he who purchaſes the Reverſion pending the 
'rit thall be received, yet there if it be found for the Prayor he ſpall l. 
received; tor the Verdict has made the Plea good. Contra if they bal. 
found that he had nothing in Reverſion the Day of the Writ piirchaſed; ſot it 
may be that he purchaſed pending the Writ. Br. Verdict, pl. 91. cis 
21 H. 6. 13. | | 
2. In Formedon the Tenant confeſs*d the Action, and C. came and pray 
to be received by Reverſion, and pleaded that the Tenant had only tor 
Term of Lite, the Reverſion to him. The Demandant counterpleade 
that he had nothing in Reverſon the Day of the Writ purchaſed, and tound 
for the Prayor, by which he was received; for it is not Feofail where i 
is found for the Prayor in the Affirmative; for tho' he ought ro have fail 
that Nothing in Reverſion the Day of the Writ purchaſed,” not ever after, 
yet now it is good. Contra if it had been found for the Demandan in the } 
Negative; for there it may be that he had by Purchaſe: or by Deſcent 
pending the Writ, tho' he had not the Day of the Writ purchaſed, and 
chen Jeofail. Contra here; for now the Verdict has made the Plea good. 
Br. Repleader, pl. 18. cires 22 H. 6. 1. 
Br. Verdict, z. In Precipe quort reddat the Teyant phaded Non-tenure the Day of tt 
pl. 54 cites Iyyit purchaſed. This is no Plea ; for be o#ght to ſay Nor ever aſter; for 


Eg. s F purchaſe pending the Writ makes the Writ good, and yet in the firk 
dur 1 te Caſe, if the Verdi frnds thas the Defendamt was Hudnt rhe Da) of ii 


be found JVrit purchaſed, this ſuffices ; for the Verdict makes the Plea good. Br. 
that the Te- Verdict, pl. 53. cites 3 H. 7. 8. 1 * "8 
the 


nant was not . | "Br". WH > TH 6g bed. b 
Tenant the Day of the Writ purchaſed, there this remains n but is now cured | 
of 32 H. 8. _ o. where it paſſes by Verdict. Ibid. —— r. Verdict, pl. 55. cites 6 H.). 6. 87 


* * 
e Verdict, pl. 91. cites 21 H. 6. 13. S. P. accordingly. 4 5 


— 
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a Br. Verdict, pl 53. cites 3 H. J. 8. 
4 * . Jo e bitrators and Umpire, it the Defendant ſays that the 


no Award, this is no Plea; for he ought to [ay Nor the 

it the Jury ſays that the Arbitrators made an Award, 

Lp 1 _ Plea good 3 quod nota, per Huſſey Ch. J. For none de- 

this make: N 

nied it. 1 * pleads, in Debt againſt Executors, Riens enter mains the Br. Verdict, 
6. 11 4 haſed, and does not ſay Nor ever after, yet if the other pl. 55. cites 


ae 
t 


\ of the Vrit pur hafen oF 6 H. 7. 6 
Pay of Fn and it is found for him, then it is well; for the Ver- 7- 0. 
vers the cue che Pl Br. Verdict, pl. 54. cites 5 H. 7. 14. Per dl, c 
geb be made the Plea good. Br. Verdi, pl. 54. cites 5 f. 7. 14. Per uh char 
Huſſey. ood by the 


ue if it be found that be bad Riens enter mains the Day of the Writ purchaſed 
Sratute of 32 — a Tefail 3 4 now it is remedied by the Statute of Jcofails 32 2 4 30. where it paſſes 


there this remai 


by verdict. Ibid. 


e Defendant pleaded Accord, that he ſhould make two But where 

"a un 7 Ke 1 to the Plaintiff, which he has paid. The Plain- the Matter 
* woo, char No ſuch Accord, and found for the Plaintiff, The Verdit J he Plea 
hs. pa the Plea good; tor the Matter of the Plea is not good ; tor 4 found, 
ar ought to be executed, and he has not ſhewn Execution ot the Win- but is not 
dows. 


Br. Verdict, pl. 82. cites 6 H. 7. 16. neg 


there the Verdict may make the Plea good. Ibid. 


PY ne 3.5 


—— 


(B. b) Other Faults in Pleadings aided by Verdict, 


l. IN 7reſpaſs, per Keble, where Feeffrnent is pleaded, and not good, and 
it 5 * Bar Ne infeofſa pas, there the Verdi has made che ill 
Plea good by the Statnte of Fecfail 32 H. 8. Br. Verdict, pl. 55. cites 6 
II. 7. 6. | 
2. In je ment the Defendant pleaded a Special Bar. The Plaintiff by 
Replication confeſs'd and avoided it, and alſo traverſed. The Iſſue was 
tound lor the Plaintiff, It was aſſign'd tor Error, that the Iſſue was 
taken where no Iſſue ought to have been, becauſe the Bar was confeſs'd 
and avoided, Sed non allocarur, becauſe it is remedied by rhe Statute 
N Jeolails. Mo. 693. pl. 959. in Cam. Scacc. Smithwick v. Bing- 
m. Et 
3. Dut on a Penal Bill for 300 l. The Defendatit pleaded Nil debet, 10 Mod. 7. 
and the Plaintiff took Iſſuè thereupon. And the Jury ſoumĩm¾ N31 debet for S. C. 
200/. and Debet as to 100 1. Per Cur, The Plea Is ill, but the Verdict 
h. made it good. We will intend 200 l. paid, and an Acquittance un- 
der Seal produced in Proof thereof; and the Jury may as well appottion 
here as in Debt on a ſimple Contract, Where they may find Nil Deber for 
Part, 2 Salk. 664. pl. 8. Mich. 9 Ann. B. R. Hadley v. Stiles. 
4 45 the Plaintiff's Action muſt” have all Eſſentials neceffary ti 
maintain it, fo the Detendant's Bar mult be eflentially 5d; and it che 
Gift of the Bar be naughty it cannot be cared by a Verdict found for the 
Velendant ; but if it had been found lor che Plaltift de flf have 
ſutgment eicher tor rhe Badgefs or Faldhovd ef the Bag; but if it be 
4 only in Form, a Verdict will cure it ; and if ide Gin be traverſed; all 


— Irc um ſtances will te intended after Verdict. G. Hiſt. of C. B. 


(C. b) Diſcon- 


—— — 


408 


* 
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amendment [and Jeofails.) 


Fra, pag- 320 
327. 


. (C. b) DLiſcontinuance in PFleadings aided by Verdid 


I's Defen- 1. Reſpaſs is brought of Graſs cut, and of Goods carried away, and 
EE 4 Haller, and the Defendant juftifies jor the Graſs and the Go, 
[+51 wlfing and jays nothing to the Battery, It the Plaintiff does not demand Jude. 
tr the other inent nnmediately tor the battery, nor has Entry thereof, but joins Ile 
Part, and to the other two Foints, and it is found. for him, this is Jeotail Per 
THORP A.cue, The Reaton ſeems to be inaſmuch as the Damages are intire 
ſuch Plea, Cuia nemo dedixit. Br. Repleader, pl. 48. cites 21 UH. 6. 33. and 23 
40% ut tak- H. 6. 8. 


u prog rs 

for Part of the Plea not anſwwer'd to, this is a Diſcontinuance, becauſe he does not follow his intire De 
mand in the Count; but ſuch Diſconit-uance is cured by the Verdict, becauſe it was the Intent of the 
Statute, that when they deſcended to Iſſue they ſhould wave all Odjections of this Nature; for both 
Parties by extending to Iſſue ſuppoſed a + auſe in Court; and therefore they ſhould not atterwarg, make 
any O' ject ious that the Cauſe was out of Court before Trial. G. Hilt. of C. B. 1235. 


„bid Bridg- 2. Treſpaſs Quare Clauſum freg it pedilus Ambulando &c. & cum ab- iis 
man Choy depaſturat* conculcat” with Oxen, Horſes, Cows, Sheep, & Hogs. The Le. 
irs fog tendaut pleads Quoad Venire Vi & Armis, nec non toram Travfgretii. 
vir. In Treſ- onem pred' præter pedibus Ambulando & piæter the Horlies, Oxen 
jaſs and E Sheep, and Cows Not guilty, and ſays nothing as to the Higs, but leaves 
je&imert for the Hogs out, and Verdict pro querente. Windham held this a Di- 
pretty Faced coutinuance in Pleading, and that it is help'd by a Verdict. Bur Bridy. 
the Deten- man Ch. J. ſaid that as to the Queſtion ot Diſcontinuance, he was never 
dent pleads lat isfied in it, Diſcontinuance in Pleading, as he thought, not being aid- 
one Plea as 79 Ule, but Diſcontinuance in Proceſs is; and it was doubt iul to him whether 
r it was the latent of the Statute. In Sir John Barringion's Caſe a Diſcon- 
lber, and no- tinuance in Pleading was not help'd. A Venire Facias de Novo was 


thing tothe awarded. Cart. 51. Hill. 17 & 18 Car. 2. C. B. Aye v. Glotlam, 


2d Acre, II- 
ſue is join'd and Verdict for the Plaintiff; He ask'd, what will you have become of the zd Acre} will 


you have it a Diſcontinuance for the zd Acre, or a Bar or a'new Action? He ſh he had been al- 
ways of Opinion, and ſome of the Judges ſeem to be of that Opinion, that 'a Diicontiuuance in plead- 
ing ſhall not be help'd by the Statute of Jeofails. | 


3. If rhe Verdict itſelf made a Diſcontinuance, and found Part of the 
Declaration, and nothing to the other Part, this is a Diſcontinuance not 
cured by the Statute, becauſe the Intent of the Iſſue is, that the whole 
Event ot the Matter in Iſſue ſhall be determined, and the Antwering to 
part, does not anſwer to the Precept of the Court, nor to the Deliga ot 
the Iſſue which is to determine the whole Cauſe; that ſo it may be 2 
Bar to any other Action. So that ſuch impertect Verdict ought not to 
be received by the Judge of Niſi Prius, it not anſwering to the Iſſue, 
and if ir be received it ought not to be entered of Record, and il it be, 
it is erroneous, becauſe the whole Matter in Iſſue is not anſwered, and 
a Venire Facias de Novo ought to be awarded, ſo that the whole Mat- 
ter in Iſſue may be determined in that Action, and this is not aided by 
the Statute, which did not incend to help Impertections of the Verdict, 
which is ſtill deſigned to make an intire End of the Iſſue, but it helps 
the Diſcontinuance before the Verdict, becauſe the Verdict is a Founda- 
tion by the Statute for the Judgment, which the Parties cannot by Mit- 
take 8 or alter. G. Hiſt. of C. B. 125, 126. r 


% 


(D. b 
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* Immaterial, Informal, or Impoſſible, and Im- + an ff 


mal Iflue is 


proper Iſſues, aided by Verdict. 3 
not travers d 
in a right FAY 
| ft Executors, who pleaded that they had not adminiſter d Tanner. G. 
TD Ha any of the Goods which belong*d to the Teftator at the w Cao 
yt Neath. And per Cur. the Iſſue is not good; tor it may be 
"Rn recover'd Debt as Executors after the Death of the Teſta- 
8 al it may be that they have retaken Goods which were taken by a 
- for, or recover'd Damages tor them; bur the Verdict found that 
Treſps"'s terd Goods which were the Teſtators at the Time of his 
U 110 and therefore the Verdict has made the Plea good. Quod nota, 
>: Verdict, pl. 11. Cites 7 H. + 39- 4 
; intiff counted of a Covenant to have three Nears Board in 
2. The Plainti l 3 Le. 66. pl. 
1 riave with the Defendant's Daughter. 'The Detendant pleaded that 99. Mich. 
4 p 7 promiſe two Years Board, and ſo Iſſue was join d and tried. This 19 & 20 
my aided by the Statute, becauſe it is #0 Iſue, and did not meet with N 
dle Plaintil. Codb. 56. Arg. cites 19 Eliz. Lee, 8. C. 


| is, that the 

promt was to board them and two Servants, and to find Paſture for 2 Geldings &c. The Defendant 
hrs he Promiſe as to boarding the Plaintiff and his Wife, but traverſed as to the Servants and 
Gol co The Plaintiff replied, that the Defendant promiſed to find &c. for 3 Years next following, 
and 0 10 Iſſue, and found for the Plaintiff. It was moved that the Replication affirm'd another ¶ umpſit 
„an that exherect be declared, and this is not a Miſ-joining, but a Not. oining of Iſſue, and not he] 

by tlic Statute of Jcofails, and the Court held this a material Exception, and Ld. Dyer conceived it a 
Departure, ———2 Le. 195 in pl. 244. S. C. cited in the very Words of Godb. 56. 


D. b) 


;. In Debt on Bond the Defendant pleaded the Statute of Uſury, becauſe 
it was made for the Sale of certain Copperas, and he took more than was 
lmited by the Statute, and that it was made by Shift and Cheviſance 
auch alleged other Matter to prove it within the Statute, The Plaintiff 
plied that it was made upon good Con/ideration, and traverſed the Delivery i 
e Cogperas, which was an ill Iſſue clearly, and it was found for the | 
Plaintiff, and this was alleged in Arreſt of Judgment; and yet there 
being an Iſſue tried, altho' it was mi-joined, - the Exception was diſal- | 
lowd, and Judgment for the Plaintifl. Goldsb. 39. pl. 15. Mich. 29 1 
Eliz, Mounſay v. Hildyard. 

4. Dit upon Bond for Performance of Covenants on a Charter-Party, K 
one whereot was to deliver a Ship then in London at ſuch a Port, and no | 
Tae united for it. The Breach affign'd was, that he did not deliver the | 
17/1 a Day, and Iſſue was taken upon the Delivery, and found for | 
'c Plaintiil, Alter Judgment it was aſſigned for Error, that the Iſſue 
got well joined, becauſe he had Time during his Lite to deliver it; 
-»: adjudged that this miſ-joining of Iflue was remedied by the Statute 
. None, being atter a Verdict. Mo. 695. pl. 966. Trin. 32 Eliz. 
ell 5 3 un. 

5. In Treſpaſs for taking 5 gp the Defendant ju/ti/fied that &. was 
„ er Blecdfhed within the Leet, and that the Lord of the Manor, 
e out of &c, had uſed to diſtrain the Beaſt of any which came with- 
ide Manor, and was in the Poſſeſſion of any Man who was amerced 
be Amercement, and that the Horſes were in the Poſſeſſion of G. 
as taken that they were not in the Poſſeſſion of G. and found for the 
antitl, Error aſſign'd was, that the Iſſue was joined upon a Thing 


Hy 
1; 
* ,- 


erty void, and fo no Iſſue, and not aided by the Statute of Jeofails. 


N A Court agreed if there be no Matter of Bar in the Plea, and the Yue 
ned upon it, it is void, and not help'd by the Statute; but if the Plea 
5 M contains 


— 


Amendment [and Jeofails. 


— 
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— 


— 


contains Matter of Bar, and Iſſue is joined upon a 7 hing not material, © 
help'd by the Statute ; tor here is no Matter of Bar, tor th 45 It ig 
is agreed to be void, and then it no Bar, no I 


e Preſcrine; 
ſſue; and Dtlon 
given upon the Verdict, where no Iſſue was ac: Judgment be 


Join'd "0g 
agreed that Judgment be reverſed, bur would advite till en and 
Cro. E. 22). pl. 14. Paſch. 33 Eliz. B. R. Lovelace xt Term, 


J. . Grimſ- 
Cro E. 45. 6. The Leſſee covenanted to repair, and the Breach x avg 


bis) pl.1- he ſaffer'd the Houſe and Premi e Yui Was, tha 
Sed, 39 ſuff ſe and Premiſſes to be ruinous, & fic non reparavit, Thu 


© > Detendant pleaded that he did not ſuffer the Premi | 

2. Yo Au es tob 
_ 4 to Iſſue, and the Plaintiff had a Verdict, and ve in C. B = lo 
Court held was aſſigned that the Iſſue was ex” ge for the Covenant was gon, 


it aided by pair, and the Breach aſſigned was I te. 
the Statute. i. 8 on reparavit; but the Iſſue was Non 


— 94 permiſit effe in decaſu. But per tot. Cur. the Iiſue is good; fur M 
24. a, b. Parareis all one as permittere efſe in decaſu, and ſo the Judgment was 4c 


Mich. frm*®d. Mo. pl. 523. Paſch. 37 Eliz. Hi Wah 
& 24 Flix, Windſor. ä 37 Eliz, Hide v. Dean and Canons of 
B. R. S. C. 

but S. P. does not appear. 


n 7. Aſſumpſit, the Deſendant pleaded Mot Guilty, and found for the 
fue in ag Plainnitt. It was moved that this was not any Iſſue in this Action Bur 
ſampfit ; but all the Court held, that altho' it be not a proper Iſſue in this Action and 
in Action on therefore the Plaintiff might have demurred thereupon, yet bead in 


the Caſe for this Action there is a Diſceit alleged to charge the Defendant, Not Guilty 


Diſceir, or ; 8 . bo 
* o n th — 4 
Tort, it isa 1 an Anſwer thereto, and that it is bur an Iflue misjoin'd, which {; 


roper Iſſue. aided by the Statute, being after Verdict; and this is 45 Ihe, but an in. 
Palm. 393. perfect one. Wherefore, abſente Owen, it was adjudg'd for the Plains 
Mich. 21 And Walmſley faid, that he had many Precedents in B. R. of that ll. 
. join'd, and tried in this Action, and Judgment thereupon. Cro, E. 470, 


Turberullle. pl. 29. Paſch. 38 Eliz. B. R. Corbyn v. Brown, 
—2 Roll 


Rep. 368. S. C. accordingly. In an Action for Debt, if Not Guilty be pleaded, and there be: 
Verdict for the Plaintiff, it ſhall be aided by the Statute, becauſe being an ill Plea and a falſe one. . 
Plaintiff ought to have his Judgment, both for the Badneſs and for the Falſhood ; but if the Verde 
was for the Defendant, yet the Plaintiff ſhould have Judgment, becauſe the Deed is not anſwer's »; 


the Bar. G. Hiſt. of C. B. 124. by 


S. C. cited 3. Deht upon Bond, the Detendant pieaded the Statute of Uſury, ans 
Arg. Hard. hat Corrupte agreatum fuit between them, and that the Plaintiff 7 
wk recepit ſo much. Iſſue was taken upon Both, and found tor the Defendant, 
It was moved that the double Iſue was a Miſtrial and not remedied by 
any Statute ; but per Cur. e contra; for when Ifſue is aten vpon one Thing 
Material and another Immaterial, and both found tor the Detendant, it 13 
a ſufficient Warrant for the Court to give Judgment tor the Detendant. 
Moor 574. pl. 790. Hill. 41 Ah v. Clerke. 
9. Error ofa Judgment in Treſpaſs, Aſſault and Battery, for that th: 
Defendant pleaded in Bar a Concord, but it was not with Satisfaction; al 
ſo as it was pleaded it was not for the ſame Treſpaſs, and ſo void, and 
yet the Iſſue was taken thereupon, and found for the Plaintiff, and Fug: 
ment given upon the Verdict, where it ſhould be given for the In ufficiency c 
the Pha ; but the Court held, that altho' this Plea was ill, ſo as 15 
Plaintiff might have demurr'd to it, yet it is not merely void, for = 
Concord is a good Plea in this Action, and altho' it be not ſufficient!) 
leaded, no Advantage ſhall be taken thereof after Verdict, but it!“ 
elp d by the Statute 32 H. 8. of Iſſues misjoined. Cro. E. 778. pl. 11: 
. _ Mich. 42 & 43 Eliz. B. R. Dighton v. Bartholomew. Deb 
S. C.cited 10. In Battery by J. C. againſt T. C. the Defendant pleaded De Wa 
2 gg Aſſault demeſne abſque tali Cauſa per ipſum J. C. ſuperius allegat 


per Cur. fo to Iſſue, and found for the Plaintifl. The traver/ing the Miter 


— Amendment [and Jeofails.] | 411 


. 


the Iſſue 
was infor- 
iti 4 Co mally join d- 
as, the Defendant ju/fifies that he had Common for all his 8. P. aided 
F I 5 e in the Place where &c. by Preſcription, and by the Ner- 
e me 


dict. Vent. 
at in his Cattle Urendo Communia &c. but did not aver that his Cattle in Of 


P” a &c. Judgment for the Plaintiff; for the want of Averment is &. B R. 
rere ler | 


help'd by the Statute of Jeofails. Cro. J. 44. pl. 12. Mich. 2 Jac. B. R. Anon. 


S. C. cĩ- 
France v. Tringer. | ted by the 


Name of Prance v. Tringer. Saund. 228. per Cur. S. C. cited Arg. Ld. Raym. Rep. 168. 


12. Replevin the Defendant avowed, for that E. B. was ſeiſed, and Yelv. 54- 


ind di f S. C. held 
' toHusband, and had Iſſue F. P. and died, that T. P. being Te- 1 
woot ho Curteſy, F. P. granted a Rent-charge, and ſo avows. The 1 


riff replied, that E. B. was ſeiſed in Tail, and that F. P granted the the Eſtate of 
. l and the Land 4 lade to the Defendant's Wife as Heir in E. B. being 
g © 


Tall, abſque hoc that E. B. was ſeiſed in Fee; atter Verdict it was moved, CE. 
chat the [fine was not well joined, tor the Seifin of the Grantor ought cumſfance 


o berraverſed, and not the Seiſin of any Anceſtor paramount; but by material; 
il the Juſtices preter Gawdy, in regard the Seiſin in Fee is eſpecially for if ſhe 


Jin E. B. and the Conveyance of the Reverſion to J. P. therefore s ſeiſed in 
alleged in 2 Ty Tail, and 
the Seilin in E. B. might well be traverſed, and if it be not an apt Iſſue, at Tail de- 


ver it is an Iſſue, and help'd by the Statute of 32 H. 8. of Jeofails. ſoended G 

| . from E. 
Cro. J. 44. pl 11. Mich. 2 Jac, B. R. Piggor v. Piggot. 3323 
Death the Rent determined after the Fee deſcended to]. from E. C. there the Eſtate was of that Nature, 
that he might grant a ſuffic ĩent Rent-charge, and altho* it might well be preſumed that j. after the 
Fee deſcended to him from E. had altered ſuch Eſtate Tail, yet by Popham the Courts ſhall not now 
intend that, becauſe the Parties doubted nothing but whether E. was ſeiſed in Fee or not when ſhe 
died, and that Doubt is reſolved by the Verdict, As if a Defendant ſhould plead a Deed of J. S to 
Wand B and that A. died, and B. ſurvived and infeoffed rhe Defendant, if the Plaintift ſhould un 
that J. S. didnot infeoff A. and that they ſhould be ar Iflue upon that, and ſhould be found apain 
kim, altho' this be no apt Iſſue, yet it is help'd by the Statute, becauſe the Parties doubted of nothing 
but of the Manner of e of Feoftment of J. S. whether it was made to A. or not. Browul. 1 83. 
164. 8. C. in totidem Verbis, and ſeems only a Tranſlation of Yelv.- - G. Hiſt. of C. B. 120. cites 
S. C. and ſays, tho' this was an informal Action, for that the Plaintiff ought to have traverſed that J. 
the Grantor was ſeiſed in Fee, yet it is a deciſive Iſſue, for it is allowed on both Sides r was 
in by De!cent from E. and if E. was ſeiſed in Fee, J. was ſo too, and conſequently had good right to 
make the Grant. 


13. Treſpaſs for entring his Houſe and taking his Goods, the Defendant &. Hiſt. of 


flended Not Guilty as to the Goods, and to the Entry pleaded the Licence of 8 F 


ie Plaintiff *'s Daughter ; the Plaintiff replied, that he did not enter by her and ſeems to 
Licence. The firſt Iſſue found for the Defendant, and the ad. for the intend S. C. 
Plaintiff, and Damages aſſeſſed to 80 I. Williams and Yelverton held 2 ſays, 
the Illue ill, for he ought to have traverſed the Entry by itſelf, or the Li- en 
Fence ty itſelf, and not both together ; and Popham agreed that the Iſſue ind on a 
as 11], had it been at Common Law, but it being tried it is made good Negative 
by the Statute 32 H. 8. which aids misjoining of 1ſſue ; for tho* the En- pregnant 
ry by the Licence is pregnant, yet a Negative pregnant is an Iſſue; Et 1 
aljornatur., Cro. J. 87. pl. 13. Mich. 3 Jac. B. R. Myn v. Coles. rather ſup- 

| poſes an Af- 
frmative than the contrary, tho' it is bad on a Demurrer, becauſe the Plea &c. is not a certain Affir- 
—_ or Negative of any ſingle Point in Queſtion, yet after Verdict, this bein only an Error in 
braſe ſtall he good, As if an Action of Tre paſs be brought for entring into his Houſe, the Defendant 
Fog the Daughter licens'd him to enter, by which he entered, the Plaintiff replies, Quod non intra- 
vit per Licentiam ſuam, tho' this Replication be a Negative pregnant it is good after Verdict. 


1 


pt In Replevin the Defendant pleads that it is his Franktenement ; the 
E ches, that the Beaſts eſpaped thence by Detault of the Encloſure 
de. Lhe Delendant replies, that tempore captionis the Hedge was well 


repaired, 


— CA. a. AG ion ro et 


1 Amendment [and Jeofails.] 


repaired, and Iſſue upon that is found againſt the Plaintiff yy, — 
moved in Arreſt of Judgment, that is not a good Iſſue; tor ; Who now 
have been tempore Eſcapii, or Intrationis, but by the Court ought to 
now difallowed, being mov'd after a Verdict. Noy, | that 
v. Ventres. | * TIS. Bafforg 
Hob. 176. 15, In Treſpaſs for taking and impounding his Goods, the D f 
pl. 197. Hill. ieaded the Common Bar; the Plaintitt replied and afſiencd the Place 


14 Jo - thereupon they were at Iſſue, and a Verdict tor the Plain 


ndany 
. tiff; it Ws: 
Thorley moved in Arreſt that this was no Iſſue, becauſe the Lands ar * 
8 C but not .Oweſtion, and therefore no Aſſignment neceſſary, and Jud 50 ape 
-xactly S. P. ws . bur adjudged wy airing for the Plaintiſt, for he lie oy 

holpen by the Statute of Jeotails. Brownl. 200. Hill. 1 

2 paſs of falſ : ſ Gorge 

16. In Treſpaſs of falſe Impriſonment, the Defendant 37%. 
ſtable, but the Juſtification 2 ill ; the Plaintiff r 10 2 
Demeſne, and found for the Defendant. It was held by the Cour Fey 
tho' the Fu/tification was not good, yet being an Iſſue and tried hq 
ment ſhall be againſt the Plaintift, and Judgment accordingly. En 5 
251. pl. 3. Mich. 8 Jac. B. R. Booker v. Evans. 1 

17. An Iſſue upon that which the Defendant does not claim is void and 
tho? Iſſue be joined, yet it is not helped by the Statute of Jeofails of iy 
Eliz. or 32 H. 8. for it is no Iſſue when it is of a thing not in Queſtion; 
but it the Iſſue had been of a Matter in Queſtion, tho ill join'd, yet » 
is aided, Arg And Dodderidge and Crooke J. ſeemed to meli 
thereto. Brownl. 229. Trin. 11 Jac. in Cafe of Waldron v. Moore 

| 18. In Treſpaſs &c. for taking his Goods, che De tendant pleaded that 
the Plaintiff 5 Fac. acknowledged a Recognizance of 1001. to be paid at 
Mic h. next, but did not pay it at the Day, and that 2 Nears a'ter he extend. 
ed the Recogn1Zance upon his Goods, and ſo juſtified &c. The Plaintiff 
replied, that the Money was paid 6 Fac. and concludes to the Country, and 
found for the Plaintiff. It was moved in Arreſt that there was no [ſue 
Joined, becauſe the Defendant had alleged in his Plea, that the Money 
was not paid at Michaelmas 5 Jac. and the Plaintiff in his Replication 
affi rmed it to be paid 6 Fac. which was a Year after the Day on which 
the Defendant had alleged the Default of Payment, and fo no Antwer 
to the Plea, and then concludes to the Country upon his own Allegs 
tion, that the Money was paid 6 Jac. without ſtaying for the Deten- 

dant's Rejoinder, that it was not then paid, but adjudged that it is an 
Iſſue, tho not ſo good as it ſhould be, and is helped by the Statute 18 Eliz. 
and tho*' Payment ſimply is no good Plea to avoid a Recognizance, yet 
after a Verdict the Defendant thall not take Advantage ot it. Brownl, 
225. Paſch. 11 Jac. Miles v. Jones. 

19. In Treſpaſs for breaking his Cloſe, the Defendant jy/fified for a 
Way, the Plaintiff replied, De Injuria ſua propria abſque tali Cauſa, and 
ſo to Iſſue, and Verdict for the Plaintiff It was moved in Arreſt, haf 
the Iſſue was not well joined, for it ought to have been ſpecial ; ſed non 
allocatur ; but adjudg'd per tot. Cur. that it was help'd by the Statute ol 
Jeofails. ans 200. Trin. 14 Jac. Swaff v. Solley. 

20. In Treſpaſs Iſſue was taken that a Prebendary &c. and all bis Pr 
deceſſors &c. had uſed time out of Mind to keep a Shepherd for the better 
keeping their Sheep feeding together in a certain Paſture, from the Sheep & | 
. Earl of &. in the ſame Place, and Verdict accordingly. It was may d 
that the Preſcription was ſenſeleſs to allege that the Sheep could Time 

cout of Mind be kept from the Sheep of the Earl of 8. being only one 
Man's Life, and ſo the Verdict void; but adjudged for the Plaintiſl; 
for the Subfance of the Iflue was found viz. the keeping the Sheep ol 
the Prebendary feeding together, and the other Part was only 3 Con- 

ſequent of it. Hob. 117. pl. 146. Trin. 14 Jac. Napper v. Jaſper. 
21. In 


, 
— 


—_ OO — T— „ — 


c AW UA 
—__— 


— mendment | and ſeofails. 413 


— or Payment of 60 J. upon the 25th of Fune, 125. C cited 
; In Delli os Hue / 1 N Payment on 2 2oth * 

he ſaid Houle ſecundum Formam & Ette&um Indorſamenci 22 And 

Tune at c The Plaintiff replied, that he did not pay it the ſaid 20th of Ibid. 113. 
predict ary found he did not pay it the ſaid 20th of Fune, and Judg- ſays, But if 
ane, the 4 It was aſſigned for Error, that the Iſſue is taken de- the Sar be 


zlcho' Ic 6 and altho' it was thewed to be an ill Plea, yet it ſupply it, as 
a the 25th of June, A if D b 
"Helped by the Statute of 32 H. 8. but reſolved it was not help'd b COD 


Statute, fo ; 
* Deſen lant, that dh "i was the 2oth of June, perad venture for the Pay- 
| 2 


the Verdict had made 
Payment at t 


nit prox* and 
pl. 2. Mich. 15 Jac. B. R. Holmes v. Brocket. wg» Tag 
"_ 8 ; dant pleads 
Payment on the 2cth of June, and it Is according to the Condition found that he did pay 20 l. tho 
arm 


gr be bad in Form, cauſe ir does not follow the Condition, and the Plaintiff might have ta- 
this Advantage of it on ſpecial Demurrer, yet the Verdict having found Payment before rhe Day, 
» aw is Payment is at the Day, and the Subſtance found; but where the Giſt of the Bar is good, 
ox — of the collateral Circumſtances are omitted, which the Plaintiff by demurring generally might 
hard Advantage of, yer if they go to Iſſue on the Bar, and that be found for the Defendant, the 
Verdi in cure this Omiſſion, becauſe the collateral Matters are admitted and waived by going to II- 


ie on the Gift of the Bar. 


ken 


-2. Error of a Judgment in Debt on Bond condition'd to pay tog J. the G. Hiſt, of 

Delendant pleaded Payment of the aforeſaid 1001. quas ad eundem ſolviſſe C. B. 119, 
we | | | 120. S. C. 

{bit ; the Plaintiff replied, Non ſolvit prædict. 105 1. at the Day, & hoc jt it is an 
eric Kc. It was tound that he did not pay the 105 I. and Judgment tor immaterial 
the Plaintitl. Error was aſſign'd that there is not any Iſſue join'd, that Iſſue not 
re is another Sum in the Detendanr's Plea than in the Condition, and #49. 
mother Sum in the Replication than in the Bar, and ſo they did not 
met, and thereby the Iſſue ill, wherefore Judgment in C. B. was re- 
iciied, Cro. J. 585. pl. 7. Mich. 18 Jac. B. R. Sandbank v. Turvey. 

23. In Debt on Bond of ⁊00 l. for Payment 4 100 J. 31 Sept. following, Jo. 140. pl. 
the Detendant pleaded Payment 31 Sept. according to the Condition, and 8 Jiggon vs 

; 3 urchaſe, 

und that he did not pay 3 It was aſſign'd tor Error that the Iſſue and 8 C ad. 
Verdict was void, being upon the Payment 31 Sept. Sed non allocatur; judged for 
lor there being no ſuch Day as 31 Sept. and the Jury finding the Money the Plain. 
as not paid at that Day, nor at any Time betore, they find ia Effect that itt; for tlie 
8 | ; . 7 „1 Condition | 
ic was never paid, which is a good Verdict, and Judgment was affirm'd. being impoſ- 
(Ao. C. 76. pl. 9. Trin. 3 Car. in Cam. Scacc. Purchaſe v. Jegon. ſible, the 


| 5 Obligation 

{15 C40 immcciately, and it was an Iſſue upon an inſufficient Bar, which being found for the Plaintiff 
aby the Statute, — ——Lar. 158. Gibbon v. Purchaſe, S. C. and the Court would not arreſt 
th? Judgment. Noy. 85 Giggham v. Purchaſe, S. C. adjudged for the Plaintiff. G. Hiſt, 
. 122. 8 C. If an Iſſue be on Point that is impoſſible in the Subſtance and Nature of the 
ids not cured by the Verdict, but if it be only impoſſible in the Manner and Form of it, a Ver- 
«twill cure, for where the Subſtance is, no Verdict can cure it, becauſe it cannot make that true 
cannot poſtibly be; but where it is only impoſſible in the Manner of it, the Thing which is 
e may be found to be or not, and the Manntr which is impoſſible totally rejected. G. Hiſt, 


of C. B. 121. 


24. Error of a Judgment in Debt for 20 l. the Defendant pleaded Solvit S. C cited 
dien, & de hoc ponit /e &c. and the Plaintiff ſimiliter; and the Jury od: pl 
wand tor the Plaintiff, It was affign'd for Error that here was no Iffue, lid ff had 
lor tae Detendanr thould have pleaded Quod ſolvit, & hoc paratus eſt been denied 
ware ; and the Plaintiff ſhould have repled, Non ſolvit, & hoe petit that it is 
Kc. anch fo there had beeen an Affirmative and a Negative; but as it $I nr 
ere is no Iſſue at all, But per tot Cur. the Defendant having plead- 8 - 3 
« Payment, & de hoc ponit &c, and the Plaintiff having join'd with pl. 5. Wind. 


5 N him, 


My Amendment [and Jeofails — 


ham ]. cited hi © ; ” PO 20 
re ee bow hy the Fury fading tht be wr bor pay ie i ellen 
good after a Y . al 3, and jo amrm d the Judgment. : and 
Verdict 316. pl. 9 Trin. 9 Car. B. R. Parker v. Tay lor. C. 
and the = AFL fl . 

rter obſerves that tho' this Caſe was ſaid to be denied (as above : 
2 —— 6. Hiſt. of. C. B 122 cites S. C. that the Dee 1 * WAS taken a: 
mality of his own Plea, and it .is waved on both Sides when they go to Iflue age of the Infor. 


of it. on the Subſue, 


Sty. 210. 25. In Aſault and Battery, the Defendant pleaded ſpecially 2% 1 4. 
Paſch. 1649. the Plaintitf replied de Injaria ſua Propria, and 2 Tad lie 


Rol ch. J. moved that this Replication did not a the Special Matter in the P/ 
: Cauſa, as it ought, ang F 


held it an mor takes any Traverſe by an Abſque 7. i chan 
immaterial 10 [ye j0in'd, and conſequently there can be no Judgment Rolle 
Tue, and J. held this not help'd by the Statute, and that it is not a Mittria 

ut 


—4 — no Trial, and here is no Iſſue, and adjornatur. Sty. 150, Mich Cu 
Judgment; Jennings v. Lee. 24 Cu. 
tor the Mat- | 

ter is not put in Iſſue, and order'd a Repleader. S. C. cited Arg. Hardr. 46.— 0 

5. Arg. cites 8. C. that a Repleuder was awarded; But ſays the Court, upon the 1ſt. and N I. pl, 
bate, were of Opinion that it was good after the Matter, which is the Giſt of the Action, is 2 » 
the Verdict. G. Hiſt. of C. B. 125. cites 8. C. that it is wrong after Verdict, becauſe et yr | 
ſua Propria does no more than affirm the Declaration, and does not confeſs or deny the Bar 101 ” Way 
fore the Giſt of the Bar is not put in Iſſue ar all, but rather ſtands confeſſed by the Rep "Sg 5. 
the Cauſe 1s not traverſed ; for ſaying it was De Injuria ſua propria, is not more than ſaying, ps — 


withſtanding the Cauſe mention'd in the Bar, the Defendant committed the Injury, which the 3 
being a ſuſhcient Excuſe, cannot be, but it does not in the leaſt pur the Bar in Iflye. 7 


* Lev. 183. 26. The Defendant covenanted that he was ſeiſed in Fee, and in an Ac. 
8 ene tion brought, the Plaintiff d the Breach, that the Defendant was mi 
doubtcd, bur eiſcd in Fee, & fic infregit 4 * tenuit] Conventionem ; the Detendaut 


Plea, which is found . * him, the Plaintiff may have Judgment either for the Inſuificieney or Fal. 
fity of the Plea, G. Hiſt. of C. B. 125. 


2 Keb. 2809, 2. In Caſe for Wares ſold, the Defendant pleaded Non- age at the 
l. 49. S. C. Time of the Promiſe, to which the Plainrilf replzed, that the Wares were 


os 3 for Neceſſaries, & hoc petit quod inquiratur per Patriam, & prediftus di. 
Chapman, fendens fimiliter ; alter Verdict it was moved, that here was no Iſſue nor 


fays, that Negative, and cited Jennings v. Lee, ro which Windham inclined, 
in as bur the other Juſtices conceived this aided by the late Star. Car, 2. cap. 
A 8. the right of the Cauſe. being tried; Adjournatur, bur afterwards the 
confeſed by Court held it good. 2 Keb. 278. pl. 43. Mich. 19 Car. 2. B R. Buntes 


pleading Non- V. Chapman. 
age, the Re- | 
lication is Iſſue ſufficient, eſpecially after Verdict upon Cr. 316. 75 v. Parker, and there 1s 10 
Difference as to this between a Bar and a Replication, but the Iſſue after Verdict is aided, and la, 
ment for the Plaintiff, niſi. Sid. 341. pl. 5. Burton v. Chapman, S. C. accordingly, tho _—_ 
that the want of a Negative made it to be no Iſſue. G. Hiſt. of C. B. 122. cites 8. C. tn! 
where the Subſtance of the Bar and the Replication be put in Iſſue, tho! it be informally, * RY 
cured by the Verdict, As if an Aſſumpſit be for Wares ſold, and the Defendant pleads Nonage, © be 
Plaintiff replies they were for Neceſſaries, & hoc petit quod inquiratur per Patriam & pred. De Bit 
and ſays this Traverſe is informal, becauſe the Plaintiff ought not to have cloſed the Iſſue, but 72 


* 


1 2 


— Amendment [and ſeofails. 415 
— OT Opportunity of rejoining, that there may be a proper Negative to his Aſfir- 


ven the Defenda of his Replication ut in Iſſue, viz, whether they were Neceſſaries 
five bu ſince the has waived all Objections to che Form, and by ſuch a Waver it appears that 


not, . r=" 
Ye is not any viſe 30) 


to prevail. 


FY taking his Horſe, the Defendant ju/tified for a Di- Ibid. 169. 
1 In ben apod Demiſe of the Place where 4-4 95 the De- . 
fre Plaintiff. The Plaintiff replied, that the Horſe was not Le- 3 
fendant fo chant and Ifſue thereupon, and Verdict for the Plain- blance of an 
0087 4 Was moved that this was an immaterial Iſſue, and the Court Iſſue it ſhall 
3 * incline to that Opinion, but afterwards the Plaintiff had Judg- be aided, and 


JL" "OO 


mm 


at might 


by the Opinion of the whole Court. Ld. Raym. Rep. 168. Arg. be the Rea- 

men 110 20 & 21 Car. 2. C. B. Colwell v. Milnes. ſon of the 
FT | | S. C. cited A L 8. ſ⸗ hat th * 
| Milnes.— —8. C. cit . 2 Lutw. 1578. ſays, that tho' it was moved, as 

the oe e Rade Aye Caſe, that the Iſſue — immaterial, Hl the Plaintiff had judgment. : 
appears 5 iſs, Defendant juſtified of taking Cattle as a Diſtreſs for Rent, the Plaintiff replies that they 
In 7 and Couc hant; though this is an ill Replication, yer if the Defendant takes Iſſue upon it, 
dere ret found againſt him, the Plaintiff ſhall have Judgment. Ld. Raym. Rep. 167. 170. Hill. 8 & 9 
and it - ph „ Crewes. _——2 Lutw. 1573. to 1582. Kimp v. Cruwes S. C. and all the Court were 
„r ſhall not be taken that the Iſſue was not material, and ſo the Plaintiff 


of Opinion that now it 
had Judgment. 


29 Unapt Iſuues are aided by the Statute, but not immaterial ones; An Immate- 
Per North Ch. Juſtice and Scrogs J. Mod. 225. pl. 14. Trin. 28 rial Iſſue no 


ways ariſin 
Car. 2. C. B. trom the e 
d Sc Mod AV 4 2 h ay - 
I'd; Per North Ch. J. and Scroggs J. 2 137. erdict cannot help an Imma- 
i becauſe what is alleged in the Plcadings is not put in Iſſue, or if it be, is not decifive 
bern cen the Parties, and ſo the Verdict is no good Foundation for the Judgment. G. Hiſt. of C. B. 


119. 


1. In Hielf ment for Lands in the County Palatine of Durham ; Upon 
Not Guilty pleaded, the Plaintiff had a Verdict; and upon a Writ of 
Error brought, the Error aſſign'd was that there was no Iſſue join'd be- 
tween the Parties, tor the Words (ſuper Patriam) were left out; but per 
Curiam, here is an Affirmative and a Negative, and that makes an Iſ- 
fue; it is true, it had been better if theſe Words had been in, but the 
Owillen ot them only makes the Iſſue informal. So they affirm'd the 
Judgment, 3 Salk. 209, 210. pl. J. 5 W. 3. B. R. Hall v. Stich. 

32. To put a Matter of Law in Iſſue to a Jury is void. But Holt ſaid 
xx be help'd by a Verdict. 11 Mod. 46. pl. 11. Paſch. 4 Annæ 
- 33. Alter a Verdict for the Plaintiff, it was moved that no Iſſue was 
ſoin din the Cauſe, it being Et hoc petit quod inguiratur per Patriam, then 
nee Words ſhould follow, & prædictus (the Defendant ) ſimiliter, which 
were cited. On the other Side it was ſaid that there is no Occaſion for 
amending this Iſſue, becauſe the Appearance of the Defendant is enter'd 
en the Poſtea ; betides, at the worſt it is only an Informal Iſſue, and 
chat is amendable at another Day. The Court ſaid that in every mate- 
nal Tifve join'd there muſt be a Verdict on one Side, otherwiſe there can, nere the 
dero Judgment, and the Plaintiff would now have Judgment for Da- Ide 1 5, 
e on a Verdict found on an Informal Iſſue, as he alleges it to be, al the 
on no Iſſue join'd, as the Defendant ſays; now there is a Difference Verdict will 
—_ an material and an & informal Iſſue join d, and where there is "an _— 1 
5 e at all join'd in the principal Caſe the Iſſue was tender'd by the i, „% 
urs and never join'd by che Defendant, ſo there was no Iſſue at all, is help'd. G. 
0 been ro the Court not amendable. 8 Mod. 36, 377. Trin. 11 Hiſt. of C. N 
0. 1726. Cowper v. Spencer. | 118. 


(E. b) Negative 


is informal it 
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(E. b) Negative Pregnant, aided by Verdict 


See tit. Ne- I. IN Forcible Entry, the 70 was if R. and K. diſſci 
— Prege of K. the other made Title Abou? tos that R. *Jeſed D.w th U; 
; the Uſe of K. and Exception taken tor Pregnancy, and yet - pp D.t 
recover'd by Judgment, becauſe the Matter is it the Difleiſi * Hlamtif 
Uſe ot K. or nor, but not guilty in K. is Negative 8 to the 


* Br Nega- \Reaſon ſeems to be “ becaule the Verdict |; 3 Bur the 
; . 2 paſled with th Wey. 
: 9 10 2 fonnd the Diſſei/zn to the Uſe of K. and theretore the Verdict e = 

eq 


3 H. 8.46. 200d, bur it they had found tor the Defendant that they d. ** 
F to che Uſe ot K. then it had been 11], quære. Br, 8 diſſeiſe 
cites 36 H. 6. 22. C. pl. 33. 
2. Feofail or ill Iſſue as Negative Pregnant, Double P. : 
good 57 the Verdict found with it, & e contre if the V, ME Pa _ 
contrary. Br. Repleader, pl. 37. cites 12 E. 4 6. n 
2 Bulſt 41. 3. Covenant to make a Leaſe tor Years to the Plaintiff of certain Land 


p * and . * 17 . . . 
: b accord. the Plaintiff alleges in his Count for Breach, that the Defendant Nihil H. 


ingly buit in the ſaid Land; the Detendant pleads Onuod hallt &c. but d 

Yelv. 227. not ſhew what his Eſtate is, a Verdict finds Ducd non habuit + the Defen 

Glaſſe's Caſe. dant's Plea was faulty, tor he ought to have ſhe wu what Eſtate he by 
J 


S. C. but re- LES n 
ports it as an and to have ſhewn it in Certainty, but the Verdict has made the Ilie 


Action of good at Common Law. Judged and aftirmed in Error, tor th 

Debt was good, and the Defendant's Plea vitious, and the Yerdif 5 _ 

VER for with the Count. The Plaintiff had Judgmenr. Jenk. 326. pl. 43. Mich 
en": 10 Jac. Glaſs v. Gill. | Ao 


on a Leaſe | 
for Years, but the Pleading is the ſame, and ſo is the Judgment ; for tho' the Icue is not fo forms! 
join'd as it ought, yet it is an Ifſue tried which may make an End of the Matter; for it is found " 
the Plaintiff had Eſtate in the Land whereof he might make the Demiſe, — Cro. |, 31: hos 
Gyll v. Glaſs S8. C. & S. P. as in Yelv. and Judgment affirm'd accordingly; bu: the „e 
that the Defendant might have demurr'd. Jenk. 340 pl. 97 S. C. & S. P. in Debt for Renens 
l affirm'd in Error. — G. Hiſt. of C. B. 123. 124. cites S. C. and ſays, that tho' this haz been 
ad on a Demurrer, becauſe by not ſhewing what Eſtate he had it is pregnant of this Negative en 
that he had not ſuch an Eſtate by which he had Power to demiſe, nor that he had not ſuck an Eda 
as he could demiſe. ZR 


gy — — — 


See tit. Re- (F : b) Repleader after Verdict. In what Calc, 


pleader. 


Ds BT upon Indenture of Leaſe for 20 Years concerning 10 J. pern. 
and other Covenants Ex utraque parte perimplendas & ad c 
Conventiones perimplendas utergue eorum tenetur alteri by the ſame Indenture 
in 20 l. and tor Non-Paymear of 10 1. at Eaſter laſt the Leſſor brought 
Action of 201. and the Defendant ſaid, that at the Feaſt of Eaſter be un, 
upon the Land all the Day ready to pay, and none came of the Fart of the 
Plaintiff to receive, the Plaintiff ſaid, that ſuch a Day after the ſaid Teal 
he demanded the 10 1. and the Defendant refuſed to pay, to which the Ve. 
fendant ſaid that he paid the 10 l. the ſame Day, and ſo to 14 and found 
for the Plaintiff at the Niſi Prius. And per Cur. this is eofail; for the 
Penalty refers to the Feaſt of Kaſter only, which is excuſed Har Tender 
upon the Land at Eaſter-Day, and the Plaintiff intitles imſelf by 
Demand after the Penalty ae, by which it was awarded chat the) 

replead notwithſtanding ir be after Ni Prius when the Defendant 15 — 


4 


K 
„ 


2 — — 
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*1.. for yet he has Day in Court till Fudgment be given, and in ſe- 

demandabie 3 Pay 4 Parties * repleaded; quod nota., by Award. Br. 

| - nl. 23. cites 22 H. 6. 57. 

Repleader, Þ ; 5 was a ſubſtantial Variance between the Plea and Re- As in Treſ- 


'here t | | 
2 M "Repleader was awarded after Verdict. Freem. Rep. 450. — Jong 


ol. 613. pleads a Li- 
d Children, by the Plaintiff, The Plaintiff replies, that be did not — p 1 

; e an , — , 1 
fo Linſelly on 4 & Forma. After Verdict for the Plaintiff it was moved in Arreſt of odg- 
fo bh a © here was no Iſſue join d; for the Defendant pleads a Licence to himſelf, and the Mlb 
1 ve none to him and his Wife, And the Court held this to be naught, and not to be aided 
ſays he 7 do & Forma; for here is a ſubſtantial Difference; becauſe if the Licence were given to him 


by the M. - 7 AY if he died thi "I . . 
his W ite and Children, if he died this would not ſerve the Wife; but iſ it were Licence 
. Wife, if the Husband died it would ſurvive to the Wife; and thereupon the Court or- 


dera Repleader. Freem Rep. 450. pl. 913. Paſch. 1647. Anon, 


. In Debt upon Bond for the Payment of Money the gth of Feb. the 
Netendant pleads that he paid it the 9th Day of Fan. preceding; and Iſſue 
bat Je did not pay it the ſaid gth Day of Jan. and upon that a Verdict 
or the Plaintifl. And now it was moved to plead again; for notwith- 
ſtanding this Verdict the Plaintiff may be paid atter the grh Day of Jan. 
ind betore the gth Day ot Feb. when the Condition was that the Money 
ſtould be paid, and therefore the Bond perhaps was not ſorfeited, nor 
bad the Plaintiff any Title of Action; And it was argued that it was 
an immaterial 1flue, notwithſtanding it was aided by the Statute. And 
theretore it was order'd they ſhould plead again. Comyns's Rep. 148. 
pl. 100. Trin. 5 Ann. C. B. Anon. | 


For more of Amendment and Jeofails in General, ſee other proper 
Titles, and the Pleadings under the ſeveral Titles throughout this 
whole Work. | 


Amercement. 


DT 


(A) Amercement. For what Things an Amercement p. 


ſhall be. — 
F a Rent diſtrainable nd Amercement ſhall be in a Leet. 11 This was 
D. 4. 89. od ages © w_— A pas ſaid there 
vately.. And 12 by Hill pri- 


H, 4. 9. 1 28 7 | ® | . * 
Payment of Ren ** Pl. 28. it was objected that the Lord cannot amerce a Deciner &c. tor Non- 
but Thirn denied it, and ſaid he might, where it is due and pa he Leet- 
and S. P. cited per Cur. 11 Rep. 45. a. : * 


J—& CG 


2. If the Deciners ; 
Leg, (thi ought to pay a Rent to the Leet pro certo Br. Diſtreſ, 
wot 3 they a properly a Rent but a Sum in Grols) if they yo . 15-6 


Let, "1; h. "4 be amerced, for this is due and payable at the rand whics 
| | is part 
the S. C. 


S. C. cited 
accordingly, 


kth 1; H. f 
H. 4. 9.] and S. P. — pl. 57. cites 11 H. 4. 69. S. P. 
5 


— 
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Amercement. 


— 


— 
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A 


accordivply, per ur. Mich. 12 Jac. 11 Rep. 44. b. in Godfrey's 8 
of Godfrey v. Bullein. Mich. 8 Jac. B. R. the S. P. admitted fa Brownl. wh 481 In Caf 
mitted, but ſeems to be only a Tranſlation of Yelv. r. 


— 


—— 


3. In Aſſiſe it was found that the Plaintiff was ſeiſed and Ai » 
nor uf fo much of che 1 as he fhew'd in A Pile but 5 — ta 
in View than that of which he was diſſeiſed, and theretore he recover by 
Award, and was not amerced for the Surpluſage, Quod Nota bene 00 
Diſſeiſin is as Treſpaſs, ſo that if he be guilty of part, and of 92 
not, yet the Plaintiff ſhall recover for the Part; Quod Nota. Br be 
ſiſe, pl. 180. cites 12 Af. 14. Tos 
4. Avowry for two Sheep for 24. and twelve Oxen for 99, the 
Detendant was amerced to 23 8. for the Exceſs of the Diſtreſs ; Quod No. 
| ta bene. Br, Amercement, pl. 8. cites 41 E. 3. 26. 
This is 5. The Lord in his Leet may amerce for common Nuſances and the 
9 like. Br. Leet, pl. 12. cites 32 [12] H. 4. 8. 
(12) and fo the other Editions are. It muſt be for a Thing which is a common Nuſa 


ne f 
is Extortion, per Fenner J. to which Periam J. agreed. Godb. 135, pl. 158. Hill. 39 . 0 
H. 4. 


But for Suit 6. In Replevin for Suit Real to the Leet a Man ſhall be amerced, Br 


Service by J > 
7... Amercement, pl. 44. cites 12 H. 7. 14. 


Man ſhall be diſtrained and not amerced ; Note a Diverſity, Br. Amercement, pl. 44. Cites 12 H. 
7.1. | 


7. The Lord may amerce for a common Treſpaſs, or a Treſpaſs done 
in = 2 of another, per Gawdy J. Le. 242. in pl. 327. Mich, 32 & 
33 Eliz. B. R. | 

8. If a Tenant be amerced, and before it be levied Tenant dies, it isloſt; 
for it is Quaſi Actio Perſonalis Cro. E. 351. pl. 3. Mich. 36 & 37 Eliz, 
B. R. Jackman v. Hoddeſdon. 

9. Lord preſcrib'd, that if Tenant do a Reſcous, or drives his Catil: 
off the Land when the Lord comes to diſtrain, that the Tenant ſhall be a- 
merced by the Homage, and that the Lord may diſtrain for the fame, 
and Anderſon and Rhodes J. held it a good Cuſtom, and vouch 11 H. 

. Where the Lord had 31. for a Pound Breach. Godb. 135. pl. 138. 
Hill 39 Eliz. Anon, 

10. A Reſiant may be amerced for Nox- Attendance at the Leet, he be- 

ing warned, Mo, 88. pl. 221, Paſch. 10 Eliz. Lukin v. Eve. 


See (L) S. P (B) What Perſon may be amerc'd. [ Infant. | 


„ IN a heit of Particion againif an Infant, if he pleads with te 
Ae e and it 18 found aint him, he ſhalt be amerced: 
9 , * | bay r Ef. 9 ys 


() Amer 


— 
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(c) Amercement. Not for a Wrong to the Lord. 


an ſhall not be amerced in a Leet for a Treſpaſs to the Lord The Lord's 
| A Pat for he ſhall not be his own Judge. 12 P. 4. 8. b. doing ſo is 


not lawful, 
anlefs it be by Cuſtom. Br. Amercement, pl. 19. cites S. C. 


I 


- K Br. Cuſtom, pl. 16: 1 3 . C. 351 
; od by Cuſtom, eſpecially w ere the Treſpaſſor pays the Amercement ——>Þr. Leet, 
b 1 SC. rtho' in the large Edition it is miſprinted (32) for (12)] accordingly, and the Lord's E. 
ung it is a good Bar to him in Treſpaſs tho' there no ſuch Cuſtom, 


„ But he may be amerced for Non-payment of Certum Letæ to S bs 
the Lord, he being a Dectner, 13 P. 4. 9. 2.8. C. and 


there. 


D) Amercement alfeer'd. In what Caſes it ſhall be 
Meer d. What [it ts. ] 


. A N Amercement in Latin is called Miſericordia, becauſe it S. P by 
ought to be aſſeſs d mercifully, and this ought to be moderated which ir 


by Allcerment of his Equals, or otherways a Yrit de Moderata Mt: ems chat it 
ſericordia lies. Co. Litt. 126. b. — whe 


leſs than the 
Offence. F. 


N. B. 75 (H) —8. P. 8 Rep, 139. a. (c) and that the Word (Aﬀeer) in as much as to ſay in Certi- 


tudinem ponere ſeu taxare &c. 


The Writ of Moderata Miſericordia is founded on the Statute of Magna Charta, cap. 14. F. N. B. 
7564) — 2 Inft. 28. S. P. 


2. Weſtm. 1. 3 E. 1. cap. 6. No City, Borough, Town, or Men ſball be One Miſchief 
amertced without reaſonable Cauſe, before this 
| Statute was, 
that ſeeing the Words of the Statute of Magna Charta were Liber homo non Amercietur &c. it extended not 
only to natural and fingnlar Men, but 10 ſole Bodies politick or corporate, and not to Corporations or Cmpa- 
ries aggregate of many, as Cities, Boroughs, and Towns, Another Miſchief was, that matiy Times 


not only Cities, * and Towns, but private Men alſo were amerced without Cauſe. Laftly, 


that the ſaid Statute of. Magna Charta extended but to him that was Liber Homo. | 
For all theſe 3 this Statute provides, viz. that no City, Borough, or Town, nor any Man ſhall be 


amerced without reaſonable Cauſe, and according to the Quantity of his Treſpaſs, ard upon this Sta- 


tute the Party grieved may have an Attachment without any Probibition precedent ; for this Act is a Prohi- 
169, 170. 


bition of itſelf; and yet the Mirror does take it, that all this was contained in the grand Charter. 2 Inſt. ä 


And according to the 7 army of Treſpaſs, viz. . Freeman ſaving Here Treſ- 
4 Vi 


his Freehold, 4 Merchant ſaving his Merchandize, Hain ſaving his paſs linie 
Cainure, and that hy his or their Peers. eee e 6 ale, ” De- 


* - cu a RP „ I 1 al, and fo 

it1s taken in many ancient Records, as raking one Example for many ; the Statute that Heat Rag- 

man, ordains that Tuftices ſhall thro the Land, to euquire, hear, an determine the Plaints and 

Qerels of Treſpaſſes, as well of the Bailiffs and Miniſters of the King as of chers, and of other 

cople whatſoever they be, except Appeals of Felon Dec was underſtobd as well of outragious 
S810 


Taking as of all Manner of Treſpals, Contempt, Default or Offence to the King or any 
oer &c. 2 Inſt. 170. | s . IF y 


3. We. 1. cap. 18. 3 E. 1. The common Fine and Amercement of the There were 


whole County in Eyre of the Fuſtices for falſe Fud + Miſchief 
whole County i ment, or other Treſpaſs , 
Kall be aſ/eſs'd by the ſaid Fuſtices, upon the Oaths of K nights and other one, 


one 
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before this kone/l Men, and not by Sheriff's and Barretors, as in Times 
gel; itt, ned; and the [aid Fuſtices ſhall cauſe the Parcels thereof 


4 hat tals | g 
E ee * the Exchequer, and not the whole Sum only. 


Fine and Amercement before Juſtices in Eyre was promiſcuouſly aſſeſs'd b R 
of the County, (for ſo our Act ſpeaketh) upon the Paultlete as Her as 1 a 
the Juſtices in Eyre were departed and gone. 2dly, That the ſame was many times * ; . chat after 
2dly, That che Parcels were otherwiſe than they ought to be, to the Damage of * 2 increaſeg. 
That the ſaid Amercement was paid to the Sheriff and Barretors that could not acquit th e. athly, 
fore were often doubly charged. The Remedy by the Body of the Act conſiſteth of eb and there. 
That ſuch Sums ſhall be aſſeſs'd by the Oath of En and other honeſt Men, before th r irt, 
Ey re, upon ſuch as ought to pay the ſame. 2dly, That the Juſtices ſhall cauſe the Parcels * 5 
their Eſtreats which ſhall be deliver d up in the Exchequer, and not the whole Sum. 2 lnſt de put in 
Here Fine and Amercement are all one; for, as by this Act appeareth, it ought to be aff, 85 ; 
a Fine in his proper Senſe ought not. This is Parcel of the Green- Wax ſo call'd becauſe th > wack 
to the Sheriff for levying of them are ſeal'd with Green- Wax. This common A e Eftreaty 
Grievance to the People; for that the Faultleſs as well as the Faulty were (as hath been fad , Foe 
charged, and this was Diſperdere Innocentem cum Delinquente. 2 Iaſt. 196. ©) thereby 


10 be eflreated ny 


nd Barretor, 


„ 


4. Affeering is by the Statute of Magna Charta, which wills th 
Man be amerced but ſecundum Onantitatem delitti, which ite b * 
73 by Affeerment. Quod nota. Br. Amercement, pl. 50. cites 10 
6. 7. 
Hut where . Wh A tis i re f Fi 
5 ere an Amercement is in nature of a Fine, there ſhall be . 
«n Amerce- ferment; as where it is aſſeſs'd by Stewards in a Leet. Br. _ 


ment is pre- . 
ſented by the Ment, pl. 5o. cites 10 H. 6. 7. 


Jury, it ſhall 
5 affeer d by two Aﬀeerors. Br. Amercement, pl. 50. cites 10 H. 6. 7. per Chauntrel, quod non 


negatur. 


6. If a Juror appears, and is adjourn'd upon Pain, and makes Default 
in this Caſe he being to be fined to the Value of his Land by the Year. 
the Inquiry ſhall be by the others of the Jury, becauſe in ſuch Caſe the 
Court cannot know it. 8 Rep. 4r. a. in a Nota of the Reporter in 
Grieſley's Caſe, ſays that with this accords 4 E. 4. 6. and 9 H. 4. 5. 

The jury in J. It a Jury in a Leet taxes an Amercement, it is ſufficient without other 
a Leer muſt Afleerment; for the Amercement is the Act of the Court, and the Afﬀeer. 
derten Sun, ment is the Act of the Jury, 8 Rep. 40. b. in Grieſley's Caſe, in a Nota 
which may of the Reporter, and _ that with this accords 8 H. 9. 4. and cites 7 
be mirigared E. 3. 15. b. Aſtelie's Caſe, 45 E. 3. 29. b. and 29. a. 

afteer” 
by others, and therefore theſe Offices muſt not be confounded ; per Hobart Ch. J. Hob, 129. Paſch. 


14 Jac. in pl. 166. | 
n 3 in a Court-Leet for an Offence preſented, need not be affeer d; and Hob. 129. was 
denied; per Holt Ch. J. Show. 62. Mich. 1 W. & M. in the Caſe of Matthews v Carey.——But the 
Amercement muſt not be by the Fury, but by the Judgment of the Curt, Quod fit in Miſericordia; and 
the Part of the fury is only miniſterial; for they are to carry the Act of the Court into a Certainty; 
per Raymond Ch. J. and Jud t accordingly. Gibb, 109. Mich. 3 Geo. 2 B. R Stephens v. Howard. 
Holt ſaid he never underſtood that Caſe in Hobart 129. and that in Caſe of an Amercement in 2 
Court- Baron, the certain Sum need not be ſet by the Court, but it is enough if ir be aſcertain'd by the 
Aﬀeerors; and Mr. Pingelly ſaid that many Authorities are otherwiſe. 11 Mod. 71. pl. 11. Palch. 5 
Annz, B. R. Anon. ; ny 


8. All Fines in a Leet may be aſſeſs'd by the Steward, and all Amerce- 
ments may be aſſeſs'd by the Aﬀeerors; per Frowike and Kingſmill ]. 
Kelw. 65. pl. 5. Trin. 20 H. J. in a Nota. | | 

9. Fines aſſeſs'd by the Court ſhall not be affeer'd by any others, unleſs 
in Special Caſes, and this not only upon Contemprs or Miſdemeanors 
done in Court, but upon Writs of Capias pro Fine, or upon Confeſſions 
&c. 8 Rep. 40. b. 41. a. in Grieſley's Caſe, in a Nota of the Reporter, 
cites Trin. 22 H. . Rot. 510, and Trin. 4 H. 8. Rot. 306. 


10. A 


\ 
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„„ A Fine impoſed by a Steward 7 4 Court is good enough without Sar. 93. 94. 


inge and ſo there is a Diverſity between a Fine and an pl. 173. S. C. 
any Amon a Fine is always impoſed and afleſs'd by the Court, & 5: p. 20 


. 


Amercement. 


-eMENt 3 a 
awer A mercement is afſeſs'd by the Country. Reſolved per tot. Cur. 22 1 
Rig 38. b. Trin. 30 Eliz. C. B. Griefley's Caſe. " cites 5 

; | 6. 12; 

Niverſiry taken —11 Rep. 43. b. ſame Diverſity taken per Cur, and ſays that with this acconds rds 
«i! 12. b. and 10 H. 6. 7. 2. | 
Ar a Court Baron a Tenant was preſented for an Offence, and if he 
re anend it before che next Court, that be ſhall pay ſuch a Pain, and 


he next Court it was preſented that he had not amended it, and ſo 
al h incurt'd the Pain, this need not be affeer'd ; for there is a Diver- 
he rs an Amercement and a Pain; per Anderſon, quod Wind- 
6A conceſſit. 1 Le. 203. pl. 282. Paſch. 31 Eliz. C. B. Caſtle v. 
Olds By-Law was made at a Court-Baron, according to the Cuſtom Mo. 95. pl. 
Eo led, whereby the Penalty of 208. was laid upon every Offender, and 187 Scar- 
terwards at another Court a Jenant is preſented tor a Breach thereof, 8“ 2 
"+ Ex Gratia Curiz, the Penalty was aſſeſs'd to 68. 8 d. But adjudged jngly.——. 
il: lor that a Penalty certain cannot be affeer'd or alter d. 3 Le. J. pl. Bendl. 159. 


Tl B. Scarning v. Cryer. pl. 219. 8. C. 

21. Mich. 7 Eliz. ; 5 Ml . adjudg'd for 

Plaintiff, — Where a Fine is certain the Steward may ſet 1t, and there can be no Aﬀeerment; per 
- gan Ch. J. Cart. 29. Mich. 17 Car. 2. C. B. in Cale of Davis v Lowden. 


14, If the Jury amerce 10 a particular Sum, there is no need of an Af- Error out of 
germent; per Holt Ch. J. Show. 62. Mich, 1 W. & M. in Caſe of the Common 


. Pleas upon 

Matthews v. Cary. a * 
: _ in Debt, for 
an Amercement in a Court-Leet. The Defendant made Default of Suit after a general Notice, and the 
Lmercement affeer'd Per Holt Ch J. The Jury may amerce in a certain Sum if they will, and then 
there needs not an Aﬀeerment, though the proper Way is [deo ſit in Miſericordia, and then an Affeerment. 
11 Mod. 76. Paſch. 5 Ann. B. R. Brook v. Haſtler.— 1 Salk. 56. 5 7. Hill. 4 Annz, B.R. S.C, 
that the Defendant was amerced per Cur. and it was objected that the Court ought to impoſe a Sum cer- 
tain, which is afterwards to be mitigated by Affeerors; but Curia contra, and that the Amercement ought 
to be general, Quod fat in Miſericordia, and that is to be aſcertain'd by Affeerors. 


14 Amercements are to be affeer'd, unleſs they are in nature of a Fine, This ſeems 


and then they need not, but where they are diſcretionary ; bur 1t they are 4 


alcertain'd by Cuſtom, they ought not; iſt, becauſe it is in nature r A 
Fine for a Contempt; adly, becauſe the Cuſtom has aſcertain'd it; per 3 Hughes, G. 
Juſtices againſt one, who thought the Cuſtom abrogated by Magna Equ. Rep. 


Charta, cap. 14. 8 Mod. 296. Trin. 10 Geo. 1. in the Exchequer, Mor- 299: which | 


gans Caſe. | ment of Gil- 

| 8 bert Ch. B. 
that all Amercements muſt be affeer d by the Statute of Magna Charta 14. and it is there added, That 
that was the Opinion of the Court, deliver'd by the Ch. B. Gilbert. f 


5 P (E) By 


* — 4 ec AD —2— 
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Amercement. 


(E) By whom it ſhall be affeer'd. 


Br. Ameree- 14 an Aﬀſiſe, if the Plaintiff does not appear, or any for him 
OP 2 three of the Aſſiſe may be ſworn to atteer the Amercement, d 


and ſays that ſhall do it, 28 All. 26. adjudged. 


three were 
ſworn to affeer the Amercement, and ſo they did; but that it was not uſual to do {i 
Quzre; but ſays that this was the 3d or 4th Writ. Quod nota. do ſo, and therefor 


If a Man 2. Jf a Man be amerced upon a Nonſuit by the Bailiff of 

be non ferjor Court, this ſhall be afteer'd by his Equals. 1 C. e du 
bbs de . ſur le Statute 34. - Aſtion 
ready to give | | 

their Verdict, the Court may cauſe the Amercement to be affecr'd immediately in Court by the ſawe 


ſurors. 8 Rep. 39 b. in Griefley's Caſe, cites it as ſo held 18 E 3. 13. a—<—— 5, C. ci 
ly in Godfrey's Cate. 11 Rep. 43. b. ; | 4.3 Cited according. 


3. 8 E. 1. Rot, Patentium Membrana 28, in Dorſo C. de 1 

Allignatur ad Tarandum per Sacramentum provorum # tegatium 

hominum de quoliber Hundredo Comitatuum Somerler, Doric, Devon 

# Cornubiæ, & etiam Ballivorum Hundredorum, aliorum omnia 
Amerctamenta ad qnæ homines Comitatuum illorum amerciatt 

tuerunt coram Juſtitiarus noſtris de Banco, Annis Regnt noſtr, 

2, 3, 4, 5, E6. et quorum nomina udem Juſtitiaru nottri vohis 
liberabunt, prout hactenus fiert conſuevit, & prout ad opus noſtrum 

magis videritis expedire, & mandatur V icecomitibus Comiratuum 

* Fl 37: prædictorum quod &c. venire taciant coram vobis Sex probos 


t. 
Firzh.Amer- 4. Jf a judgment fg reyers'd ind Writ of falſe Judgment, and the 


cement, pl. : 
19 Ges C. Suitors amerced, the Juſtices may atteer it. 22 E. 3. 2. 


S. C. cited by the Reporter in Griefley's Caſe, 8 Rep. 40. b. and ſays, that with this agrees the 
Book of Entries, Tit. Falſe Judgment, pl. 13.—8. P. D. 263. pl. 33. Trin. 9 Elia. accoruingly. 


It is uſed 5. 9 H. 3. 14. A Freeman ball be amerced proportionable to his Offence, 


$2.08 __ and ſaving to him his Contenement a Merchant ſaving to him his Merchan- 


ice of die, and a Villein his Wainage, and none of the ſaid Amercements ſhall 
Aſiiſe, by the be aſſeſs'd but by the Oaths of boneft and lawful Men of the Vicmage, 
Oaths of 2 or | | N 
3 bene ſe Men, Br. Amerce ment, pl 65. cites 4 H. C. 12. 1 ; E 
This Statute ſeems only an Affirmance of the Common Law. 8 Rep. 39. 40. a. And ſee there the 
Citations out of Glanvile, Fleta and BraCton. 2 Inſt, 27. 28. 8 P. r 
The Word (Free- man) is to be underſtood a Freeholder, as appears by the Words (Salvo Contene- 
mento ſuo) and extends as well to ſole Corporations as Biſhops c. as to Lay-Men but not to e 
aggregate of many. Nor is the Word (Free- man) intended of Officers or Miniſters of 4x nd this 


Act extends to Amercements and not to Fines impoſed by any Court of Juſtice —S. P. 8 Rep. 39 b. 
in Griefley's Caſe. | 


If a Lord of Earls and Barons ſpall not be amerced but by their Peers, and no Mas 


. of the Church ſhall be amerced but according to their lay Tenements and tht 


after Appear- Onantity of his Offence. | 

ance, or if | : 1 
he be a Duke, he ſhall be amerced to 10 l. and an * Earl to 51. et qui Minus Minus, per 3 r. 
Nonſuit, pl. 62. cites 19 E. 4. 9. Br. Amercement, pl. 47. cites S. C. bus Brook ſays, Quære It 40 


Earl be not 10 Marks, for it ſeems that the meaneſt, as Baron, ſhall be amerced 100 8. 
* S. P. becauſe he is a Peer of the Realm. Br. Amercement, pl. 23. cites 38 E. EE 6 
Every Amercement «fo» a Baron ſhall be 100 s. per Paſton, & non negatur. Br. 

2. cites 9 H. 6.2. 


I 
Amercement, pfl 


A 
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Amercement. 
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. as 


| 4 2 3 
ſhall be amerced to 100 8. becauſe he is a Peer of the Realm. Br. Amcocemint, pl. a> 
ces 1, See be in the Negative, yet long Uſage has prevailed againſt it, for the Amercement of 


Tho TO rh; to a Certainty, viz. a Duke 101, an Earl 5 l. a Biſhop who hath a Barony 


w N « Mirror it is ſaid that the Amercement of an Earl was 1001. and of a Baron 100 Marks. 
1 


s Rep. 40. a. 8. P. accordingly. : 
g ont goo” to this Statute the Counties (viz. Earldoms) and Baronies, were affeer'd by their 


in Parliament. Gilb. Hiſt. View of Excheq. 81. and ſays, that he conceives Eſtreats of ſuch 

P 7 ordia's were ſent to the Clerk of the Parliament, but by an Order of the Houſe of Lords theſe 
1 9 3 were reduced to a Certainty, that of a Duke to 101. and Earl 5 l. and a Baron and Bi- 
* Marks, ſo that by that Order Amercements becoming certain there was no Occaſion of ſending 
oP F the Houſe of Lords as they did formerly. | 
771 Cid, that 2 Biſbop ſhall be amerced for an Eſcape 00 l. A Goaler ſhall be amerced for a neg- 
F * Eſcape of a Felon attaint 100 l. and of a Felon indicted only 5 l. 2 Inſt. 28. 

bf Noble man and a common Perſon join in an Action, and become Nonſuit, they ſhall be ſeverally a- 

erced, viz. the Nobleman at 1005. and the common Perſon according to the Statute, therefore when 
: Nobleman is Plaintiff it is politick rather to diſcontinue the Action than be Nonſuit. 2 Inſt, 28. 


6. If the Steward affeers an Amercement upon Preſentment 4 the Fury, 
it is void, and does not bind. 8 Rep. 40. b. in Grieſley's Caſe, in a No- 
a of the Reporter, cites 45 E. 3. 27. 

. Writ of Right againſt the Earl of Northumberland after Iſſue joined 
pon the mere Right, after Battail joined the Tenant made Default, and 

adgment final was given, and he was amerced ; but becauſe he was a 
— ot the Realm, he was awarded to be aſſeſs'd by his Peers according 
to the Form of the Statute of Magna Charta, cap. 14. Quod Nota. 
And fo ſee that after the Ametcemenr awarded the Amercement ſhall be 
alleſs'd. Br. Amercement, pl. 33. cites 1 H 6. 7. | 

8. Amercement aſſeſs*d in Bank tor Nonſuit or the like, ſhall be af- 
feer'd after before the Fuſtices of Afiſe in the County where it ariſes. Br. 
Amercement, pl. 5o. cites 10 H. 6. J. per Chauntrell, & non negatur. 

9. Amercement in a Leet preſented by the 33 be affeer d by two Kelw. 65. 
Afeerors. Br. Amercement, pl. 50. cites 10 H. 6. J. per Chauntrell, 2 pl. 5. 


& non negatur. rin 20 H. 


2 8. = Ba 
r 
Ch. J. and Kingſrnill. 


10. Contra of Amercement aſſe/s'd by the Steward in a Leet by the beſt 
22 for this is in Nature ot a Fine. Br. Amercement, pl. 50. cites 
10 H. 6. J. | : | 
11. There is a Diver/ity between Amercements in Actions Real or Per- 
ſonal of the Demandant or Tenant &c. or upon Preſentment or Indict ment 
2s for nor repairing a Bridge or Highway &c. and the like; for ſuch 
Amercements according to the Stat. Magna Charta, and Weſtm. 1. 18. 
ought to be affeer'd per Pares ; but Amercements of Perſons having Ad- 
mmiftration of Fuſtice, or of any Officer or Miniſter that has Execution of 
Writs Ec. of the King; for ſach Amercements ſhall be affeer d by the 
Juſtices or Judges of the Court where the Cauſe depends. 8 Rep. 4o. 4. 
a Grielley'y Caſe, in a Nota of the Reporter, which ſee there with his 
eaſons. : 3 
12. It the Sheriff returns Cepi Corpus, and has not the Body at the $ if a „ 
Dey, the Entry is Ideo &c. in Miſericordiz, and it ſhall be affeer'd by be gg 
the Juſtices, $ Rep. 40. b. in Grieſly's Caſe, by the Reporter, and GE © Re. 
ſays, that with this accords the Book of Entries, Tir. Capias 19, 20. cord to be 5 
5 4 80 | executed, 


Vicecomes non miſit breve. Ibid. cites Tit. Record 2 ———&$ of a Habeas Corpus directed to a She- 
r, Gaoler &c and he does not bring the Body. Ibid. | | 


13. It Demandant or Plaintiff is nonſuited, or Fudgment given againff 
e Tenant or Detendaat, or againſt the Bail for Non-appearance of the 
Principal, or againſt the Plaintiff for not proſecuting, or pro falſo Clamore 
6c. the Award is, that he be in Miſericordia generally, without taxing 

or 


— ; ; | | 2 
424 Amercement. 
or aſſeſſing any Sum certain, and in C. B. the Clerk of the Wi. 
wakes the Eſtreats of thote Amercements, and delivers them to th ar tants 
g e * ol Aſhſe in every Circtir to deliver them to the “ Coroners of the Clerk. 
4 . 95 ) Connies to aff cer, and ſuch Ailzflments by them have been deen d Lola 
pliance with the Statute ot Magna Charta, viz. That none of the 1110 


Amercements be atletijed but by the Oaths of honeſt and lawiul Men of 
the Vicinage ; and ON Coroneis being elected by the whole County wes. 
thought the moſt indifferent. 8 Rep. 39 b. per Cur. Trin. | e 
in Grieſley's Caſe. 3 30 Eliz. C. B. 

\ NiF-rence 14. It is the common Courſe throughout the Realm, that th 
p N ments are aſſeſs d by the Steward in a Court Baron; "per Gr, — 71 
+ Cro. E. 748. pl. 1. Paſch. 42 Eliz. B. R. in Caſe ot Row leſton v 


cween 2 
ine done f | 
[/n the Court, and a Thing done Out of the Court; that as for, a Thirg dore In the Court the Ste 
eught to amerce the Party, but for a Thing done Our of the Court the Amercement augh; bo 1 * 
Homage; but it was anſwered of the other Side, and ſaid, that of Things done Out of Court the 15 the 
cement ought to be by the Steward, but affeer'd dy the Homagers or Ate: ors, bur that 22 7 * 
QQuintin's Caſe is, that for Things done in “ View of the Steward, he ought to impole it, and alſo 3 
ir. 2 Roll Rep. 3, 4 
S. P. ofa vie, by Anderſon Ch. J. Cro. E. 241. in pl. 2. 


Altman. 


15. A common Baker was amerced in a Leet for ſelling Bread againſſ the 
Aſ/ize. Per Hobart, they muſt amerce 10 4 certain Sum, which may he 
mitigared and afteer'd by others. Hob. 129. pl. 166. Paſch. 14 Jac. in 
Cale ot Wilton v. Hardingham. PUPS 

16. In Debt for an Amercement in a Leet it was ſhewn, that it was af. 
feered by all the Jurors to 40s. Upon Demurrer it was objected, that 
the Affeerment ought to be by Officers elected by the Steward, and wot by the 
Fury, and they have a ſpecial Oath to this Purpoſe, and Judgment tor 
the Deſendant. 3 Lev. 206. Mich. 36 Car. 2. C. B. Evelin v. Davis. 


(E. 2) Aﬀeerment. Pleadings &c. 


1. IN an Avowry for an Amercement in a Leet, the Defendant alien 
Preſcription in the Uſe of this aſſeſſing by the Afﬀeerors. Kelw. 

65. a. pl. 5. Trin. 20 H. J. Anon. per Frowike Ch. J. and Kingſmill. 

In Debt for 2. In Treſpaſs of taking a Horſe &c. if the Defendant ju/tifres for an 
an Amerce- Amercement in a Court Leet, and that it was affeer d by 2 Atteerors to lo 
Toe. much, and that he by Virtue of a Precept diſtrain'd the Horſe within 
Detendant the Precinct of the Leet, he ought to expreſs the Names of the Affeerers. 


demurr'd, Per Cur. Kelw. 66. a. pl. 8. Trin. 20 H. 7. Anon. 

becauſe it | : 

was ſaid it was affeer'd, but not ſaid by whem, ner ad eandem Curiam, which per Cur. is ill; and Judg- 
ment for the Defendant. 3 Keb. 362. pl. 42. Mich. 26 Car. 2. B. R. Cutler v. Creſwick. 


3. Second Deliverance upon a Diſtreſs taken for an Amerciament 1n 2 
Court Leet, the Parties were at Iſſue if C. and D. were Afﬀeerors of the 
Court aforeſaid. Upon Exception taken, the Court were of Opinion that 
it thould be tried by the Record, becauſe a Leer is a Court ot Record. 
Cro. E. 860. pl. 33. Mich. 43 & 44 Eliz. C. B. Monnop v. Thomas. 

4. In Treſpaſs of taking Goods, the Defendant juſtihed for ſeveral A- 


mercements aſſeſſed in a Court Baron, but did not ſpew any Afeerment, 
and upon the firſt Argument it was adjudg'd tor the Plaintiff per tot. 
Cur. or this Cauſe. 3 Lev. 19. Paſch. 33 Car. 2. C. B. Conyers v. 
Franke. | 


(F) [Amend- 


Amercement. | 425 


„ 


(F) [Amercement.] In what Actions, 


—_—_ 4 TOES CE, "wr OE 
.. - "r= : 


Attaint againft him who recover d in the firſt Action, if 
J unk recovers the Defendant ſhall be amerced, 0 

2 [So] Jf a Man recovers in an Aſſiſe, and dies, and his Wife is 
-ndowed, if in an Attaint againſt the Wite he recovers, the Wite 


hall be amerced. 40 All. 20. adjndged, 
He who brings Scire Facias, Quid juris clamat &c. upon Matter of 
: 1 ſhall not find Pledges ; tor he ſhall not be amerced if he be non- 


N per Forteſcue. Br. Amercement, pl. 49. cites 18 H. 6. and 


Firzh. Pledges I. : - 4 
In all Afﬀions Perſonal, as Debt, Detinue and the like, without 
Force or Diſceit to the Court, and in all Actions comprehending Force ; 
or Diſceit to the Court of Record, it the Plaintiff is barr'd, or nonſuited, 
ir the Writ abates tor Default in Matter or Form, he ſhall be amerced 
only and not fined. 8 Rep. 61. a. Mich. 6 Jac. in Beecher's Caſe. 
5. And in the ſame Actions which are without Force or Fraud to the 


Curt, the Defendant ſhall be amerced. Ibid. 
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(G) By whom Amercements may be. | And How.] 


if PDE Juſtices in a Special Aſſiſe amerce the Sheriff, if he does not 
return the Aſſiſe. 7 I, 6. 13, 
2. Marlb. 52 H. 3. cap. 18. No Eſcheator, Commiſſioner, or Fuſtice aſ- The Mif- 


) 1 bief before 
fign'd to take Aſfiſes, or to hear or determine Matters, ſhall have Power 10 : 4 eee 


amerce for Default of common Summons, Was. thes 
a F the Eſchea- 

Sheriff, Coroner, Special Juſtices of Aſſiſe, and Juſtices of Oyer and Terminer, in ſpecial Caſes (whom 
Britton call Simple Inquirors) would upon the common Summons amerce ſu h as made Default. Now 
5 * takes away their Power to amerce, Nullus &c. habeat Poteſtatem amerciandi pro defalta. 
2 Inſt. 136. 

But this extended not to Sheriffs in their Tourns, nor to Stewards in Leets, notwithſtanding that 
they be Inquirors, for that they deal with common Nuſances, or Matters concerning the Publick, and 
not in private Cauſes, and therefore are not reftrain'd by this Statute. 2 Iuſt. 136. 


But the Chief Fuftices, or the Fuſtices in Eyre in their Circuit. 2 is 
uſtices o 

General Affiſes, whoſe Authority increaſing by divers Acts of Parliament, and coming twice every 

Year where the Juſtices in Eyre came but from 7 Tears to Years, and the Authority of Juſtices in 

Eyre by little and little yaniſh'd. So as if any Amercement is to be made for Default upon common 

Summons, upon due Certificate made thereof to the Juſtices of Aſſiſe (here call'd Capitales Juſticiarii, 

in Reſpect that Special Juſtices of Aſſiſe were named before) they may amerce upon ſuch Defaults, but 
ide Eſcheator dealing Virtute Officii, did after this Statute certify the Defaults into the Exchequer, 

and there was the Amercement impoſed ; which is worthy of Obſervation. And this Expoſition agreeth 
with Britton, who wrote ſoon after this Statute. 2 Inſt. 136. 


3. Amerciaments in Banco, and in all other Courts ſhall be aſſeſſed 15 vl. 65. 
Fer pares ſuos. Br. Amerciament, pl. 25. cites ) H. 6. 12. cites S. C 


4. In Treſpaſs &c. the Deſendant juſtified the Taking &c. for that ar Jo. 300. pl. 
the Sheriffs Tourn the Plaintiff was amerced for not appearing there, being 3- 8.C- ad- 
duly ſummon'd, and thereupon he was amerced by the Jury, which was 1951 OJ 
alecr'd by 4 of the Jurors to 40 8. and certified to the next 2 for the She- 


5Q 


426 Amercement. — 
riff is the Seſſions and there eonfirm'd, whereupon the Steward made "ig 
Judge and to him to levy it. Adjudg'd per tot. Cur. upon Demurrer that wary 
ys 1 merciament ought to have been afſeſſed by the Court, and 5 A. 
him, and the Jury, as the Defendant had pleaded, becauſe it is a judicial A8 the 
Jurors are judgment for the Plaintiff, Cro. C. 275. pl. 13. Mich, 8 Car Ty 
only At Griffith v. Biddle. B. K 


fecrors. 


— © _— — 


(H) In what Caſes. 


. N a Formedon, or other Action, if the Tenant comes the firg U. 
and renders the Land, he ſhall not be amerced. 8 R, 2 Amer 
ment 26. adjudged. 1 E. 3. 11. in a Warranty of Charters, Ca 
Lit. 126. | | | 
2. In Dower, if the Tenant renders to the Oc mandant her D9iner 
alter he hath taken a Day Prece partium, he ſhall be amerced, tho th 
RH was by the Aſſent of the Oemandant, 18 E. 3. 39. adjudgd; 
ut Quere. 
3. [So] In Oower, if the Tenant atrer he is eflvign'd tenders 
Oower, and avers that he hath always been ready gc. the Cenant 
ſhall not be in Miſericordia. 22 E. 3. 2. 
Nor the Demandant in this Caſe, 22 E. 3. 2. 
Br. Amerce- Jn Detinue for a Box of Charters by the Heir upon the Delivery 
ment, pl. 22. of 12 Father, if the Demandant comes the firſt Day, and ſays that he 
2 hath been always ready to render them, and pet is, if the Plaincif 
Peet + does nor traverſe this, the Defendant ſhall not be amerced. 33 E. 


40 Charters, 20. adjudged. | 
The Defen- 


dant denied 29, and confeſs'd 11, and therefore was amerced, and they were at Iſſue for the reſt. Quad 
nota. Br. Amercement, pl. 20. cites 38 E. 3. 3. 


5. In a Writ of Dower, ik the Tenant vouches the Heir of the B. 
ron, and the V ouchee demands the Lien, and upon this the Vouchee 
enters into Warranty, as he who hath nothing by Deſcent &c, and the 
Tenant ſays that he hath Aſſets by Deſcent, upon which Judginent 1s 
given that the Oemandant ſhall recover againſt the Tenant #c. the 

ouchee ſhall be in Miſericordia, tho” he both not counterplead the 
Warranty, 16 E. 3. Amercement 14. adjudged, 

6. In a Cui in Vita, if the Tenant vouches, and the Vouchee comes 
the firſt Day of the Summons and renders, pet he ſhall be amerced; tot 
when the der is not at the firſt Day ot the Original, an Amerce: 
ment is due to the King. 14 E. 3. Amercement 16. adjudged, 

7. In an Account as Receiver of 10 l. i the Defendant pleads Neve! | 
his Receiver c. and this is found againſt him, by which he is adjudg4 
to account, and after he comes and tenders the 10 I. and ſwears pm 
Book, that after the Time that the Doneys were deliver d to hun 
he could not find any Thing to buy tor Profit, this ſhall be a good Dif 
charge of the Defendant, and he ſhall not be amerced, nor the Plan 
tiff neither. 46 E. 3. dccompt 40. 1 

8. [So] In an Account, if the Oefennant comes the firſt Day 4 
renders the Money, and the Plaintiff accepts it, n12tther of them ſhall be 
amerced. 2 R. 2. Accompt 45 


9. Ju 
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In a merit of Debt, if the Defendant comes the firſt Day and ap = 
2 or Actorney, and makes Defence, ſcilicet, Deſendit vin & 1 Fol. 213. 
riam quando ec. and after the Attorney leads Non ſum Informatus, ic Debt — 

and thereupon Judgment 18 given againlt him, and that the Oelen Dcfendanr 
nant be in Miſericordia, this Amercement ts well aſſels d; for when appear 'd the 
he comes the firſt Day, it he will fave his Amercement, he ought ro ght 1 
wender the Action to the Plaintiff, and not make Defence, as he hath mo 
done here. Mich. 4 Jac. B. G. between Hobberlze and Lewis, Ab- afterwards 
judged in a Yrit of Error; but Mich. 3 Car. B. B. between the Plaincif 
þarccroft and Rookes, ADJUDgeD contra in a Writ of Error upon a Ferrers 
judgment in Banco, but this was not moved. Intratur Trin. 9 : 


Car Not 664. but there he came the firſt Day b Informatus, 

25 Y VP Summons. but that — 
n Miſericordia, becauſe he came at the firſt Summ | | Defendant 

non fir in Ber bar 123 | Ade ons ; but where the Defendant does — come 


the firſt Day but by meſne Proceſs, there the Judgment is that fic in Miſericordia. Yelv. 108. 
Mich. 5 Jac. B. R. Diſmo v. Sherley. 


10. So in a Mrit of Debt, if the Defendant comes the firſt Day, and 
imparls till rhe next Term, and then Judgment is given upon Non 
ſum Inlormatus, the Detendant thall be amerced. Y. 10 Jac. B. N. 
between Dame S/aney and Vawtrey, ADJUDgEeD, quod captatur ; but it 
(cems as if this was miſtaken. 

11. In an Action of Debt the Defendant comes the firſt Day by At- 
torbey, and fays that Non eſt Intormarus, and thereupon Judgment 
is gien, the Judgment ſhall be againſt the Oetendant for the Oebt, 
Damages, and Cotts; but nihil in Miſertcordia quia ventt primo Ote 
per Summomtionem tc, Mich. 9 Car. B. N. between Harecroſt and 
Rickes, adjudged in a Brit of Error upon a Judgment in Banco, 
bccaule this ts all one, as to the Plaintiff, as if he had confeſs'd the 
Action; for he 15 not more delay'd by this, and thts is the Cauſe of 
. CHEN Dleas in fitch Cates, Intratur Trin. 9 Car. 

Abt. 664, 

112. In a Replevin, if the Iſſue be whether the Place be Hors de : Inft 104. 
fon Fee, and this is found tor the Plaintiff, pet the Avowant ſhall not ; 5. F. 
be amerced, becaute the Action ig not founded upon the Statute that matt 22 
wills that none ſhall diſtrain out of his Fee. 28 E. 3. Amertement weed by 


24. udzudged. the Statute 

| of Marlb, 
but he muſt have an Action upon that Statute. 8 Rep. 60. b. in Beecher's Caſe, it is held that 
the Party diſtrain d in the Highway cannot plead it in Bar of the Avowry, but ſhall be driven to his 
Action upon the Statute, in which the King ſhall have his Fine. | 


13. In an Action of Debt upon. a Bill, and upon an Emiſſet, if the s C. cited 
Octendant as to rhe Bill Slee Mos elt mg as to the Emiſlet b. Roll Ch. 
Non Deber, ànd both are found againſt him, and Judgment given J. 8 Ling 
againſt the Defendant. quod capiatur for 1 his Deed, pet ben ad. 
Judgment ought to be given Quod eſt in ticordia, as to ju4zed, an 
the Emiſfet, Trin. 11 Cat. B. N. between Eon bead and Deere man, * Jadg- VN 
reſolved, and a Judgment given in the Marſchalſea reverſed accord- „ed e 
ingly in a Mrit of Error, deca Judgment was not That He cordiogiy. 
ſhould be in Miſericordta far this. Intratur B. 10. Rot, $756. 

14. It Nuſance be found to be done in the Time of the Defendant, he But if it 
lhall be ouſted by the Sheriff, and the Defendant amerced. r. Amerce- 5 #7 
ment, pl. 66, cites 3 E. 3. Itinere Nottingham. N 


ceſlor, there 


Nuſance ſhall be ouſted, ut ſupra, without Amercement ; for he who is not Party to the Writ cannor 
te amerced, Ibid. | | 


15. In 


— 


— — — 


Amercement. 


3 
— . 
o-— —_— —— 


15. In Aﬀliſe in B. R. the Plaintiff WAS efſoignd 0 near t 2 

Term, that Day could nct be given in the ſame * pag 4 the 

be removed, and Adjournment cannot be into another County therefore | 5 

Tenant went quit without amercing the Plaintiff, Quod note bene * 

2 e 36. cites 12 Afl. 27. . 
ad chat. 16. Upon Diſcuntinuance in Real or Perſonal Action, the | 
— wy is Plaintiff ſhall not be amerced ; for it is the Act of the n 
and the 13 61. A. b. Cites 33 E. 3. 31. A: ep. 


ſon the ſame, f | | 
when the Court is ouſted of Furiſdiflion, Ibid, cites 38 E. 3. J. 
17. In all Caſes where the Detnandant or Plaintiff is barr'd, the Jude. 
ment is Quod Nil capiat &e. fed fit in Miſericordia pro falſo 1 
inde 3 * 8 OY: 61. b. in Beecher's _ 
18. Note, where a Man is awarded to Priſon, there he ſhall not be 
fe hall be amerced. Br. Amercement, pl. 56. cites 11 H. 4 55. 9 8 


fned he ſhall not be amerced. Ibid. 


19. Where a Man denies his own Deed which is found againſt him ly 
Verdict, he ſhall make Fine and ſhall be impriſon'd. So it he pleads 
Falſe Deed or Releaſe. But it he confeſſes the Matter before Verdict ſo that 
Judgment is had upon his Confeſſion, in this Cafe he ſhall not be amerced 
and thall not make Fine, nor he ſhall not be impriſon d. And fo ſee that 
in ſome Caſe a Mans Confeſſion ſhall not be ſo ſtrong againit a Man 28 
Verdict. Nora. Br. Confeſſion, pl. 3. cites 33 H. 6. 54. 
20. Decem tales return d, and the Plaintiff recover'd, and no Many- 

captores Furatorum return'd, and the Detendant brought Wrir ot Error. 
Per Choke, the Fury ſhall not be amerced upon the Decem tales, there- 
fore they need not return Manucaptores any more than in Venzre Facias 
upon the Habeas Corpora they ſhall be amerced, theretore there ſhall be 
Manucaptores Juratorum return'd But per [Littleton and Combertord 
Prothonotary, they thall be amerced as well as in the Habeas Corpora, 
Choke ſaid that then ought the Manucaptores to be return'd. Br. A- 
mercement, pl. 3o. cites 9 E. 4. 14. | 

Dower a» 21. In all Aions Real or er not containing any Force or Diſceit 

gainft two 2, the Court, it the Tenant or Defendant comes at the firſt Day and renders 

Daughters ve” | 

the me the Thing in Demand, he ſhall not be amerced, becauſe he does what the 

pleaded in King commands by his Writ ; tor where the Writ is Præcipe quod red- 

Bar, upon dat &c. this in Judgment of Law is, that he render it at the Return of 


de Ius, the Writ in Court, and not en Pais, 8 Rep. 61, b. in Beecher's Caſe, and 


and the other Cites it as reſolv'd 5 Rep. 49. a. Mich. 39 & 40 Eliz. B. R. Vaughan's 
pleaded that Caſe. | 
tbe Deman- bs | ; 
dant detain'd from her a certain Hamper of Evidences concerning her Land deſcended &c. and in Caſe 
ſve will deliver it, ſbe is ready to render Dower. And the e ef rs that be is and at all Times bas 
been ready to render the Hamper, by which the Demandant had Judgment to recover Dower 
her, and neither of them was amerced. Quod nota, Br. Amercement, pl. 24. cites 21 E. 3. 9 
Judgment was given in a Writ of Partition. It was afſign'd for Error inter al" that the Defendant | 
came and confeſſed the Partitions, notwithſtanding which it was awarded that they ſhould be in Miſc- | 
ricordia, which ſhould not be in this Action where there is no Tort objected againſt them, and they an. 
feſs the Add in. The Court held that if the Defendants came in upon the firſt Summons, and ſuch Judg- | 
ment he given, it is erroneous ; but it was alleged they came in en the Pone, and then it is good, Cro 
E. 64. pl. 10. Mich. 29 & 30 Eliz. B. R. Yate 8 al“ v. Windham, —— Yelv. 2. Late v. -.., 8. C 
But S. P. does not appear. | 


Mo. 394. pl. 22. Ina Writ of Entry in the Quibus brought in Wales, the Deſen- | 


511. Hawle qane pleaded Non diſſeiſivit, and then came the general Pardon of 35 Eliz. 


8 8 the by which all Fines, Amerciaments, and Contempts are pardon d; Judgmeut 


Court in- was given againſt the Delendant; Sed non in Miſericordia quia 


N 10 


288 
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ſſign'd for Error that Defendant ought to have been clined ac- 
en. 3 Es No general Pardon did nor diſcharge the Amerciament. = 5 
amerc -4 chat Judgment be affirm*d, and that the original Cauſe of the pl. 54. SC 
Reſol ment was the Tort and Contempt that he did not render the N and 


14 6: X : and 
ger ye the Demandant, and the original Cauſe being pardon'd the A- - * in 


ercement is ene pardon'd alſo. 5 Rep. 49. Mich. 39 & 40 8 
Elia B. R. Vaughan's Cale. 126. b. S. P. 


If a Man be convicted before the Sheriff in Recaption he ſhall be a- 5 55¹⁸ 
bel. Br. Amercement, pl. 51. cites F. N. B. 73. . 8 


cd d before the Juſtices in ſuch Writ, he ſhall be fined and not amerced. 11 Rep. 43. b. (h) 
28 (and S. P. of Recaption before the Juſtices, and adds viz. in a Court of Record, and ſays that 
2 chis accords 9 H. 5. 1. b. S. P. 8 Rep. 41. a. in Grieiley's Caſe, in a Nota of the Reporter 
* : 


cites F. N. B. 75. (D) 


24. In Caſe of a Retraxi! the Plaintift ought to be amerced ; for this The Judg- 
« 4 ftronger Caſe than a Nonſuit, as being a voluntary Acknowledg- retry fog nc 


ment that he has no Cauſe ot Action. 8 Rep. 59. a. Mich. 6 Jac. in the Quod ker 8 
Exchequer in Beecher's Cale. plat per 


Breve ſuum 
præd' ſed fic in Miſericordia pro falſo Clamore &c. 8 Rep. 62. b. in Beecher's Calc. 


25. In all Writs of Pracipe quod reddat, as Writ of Right, Formedon, So in all 
yd permittat ot Eſtovets, Common &c. or Præcipe quad faciat, as Writ r 
2 , _ ; 2 ... Writs of 
at Cr/foms and Services &C. it the Demandant is barr'd or nonſuited, or it præcipe if 
his Myit abates, becauſe it is vitious in Matter or Form the Demandant Judoment 
wall be amerced. 8 Rep. 60. b. in Beecher's Caſe. SPE. _ - 

ainſt t 
Tenant he ſhall be amerced. 8 Rep. 60. b. in Zeecher's Cale. 


26. Debt was brought againſt N. an Executor, who came in and Lev. 286. 
ade Plene Adminiſtravit. The Plaintiff confeſſed the Plea and prayed g 
Judgment of Aſſets Quando acciderint, The Judgment was in Miſericor- took the Ex- 
dia, and the Court doubted at firſt Whether it was erroneous for that ception to 
Cauſe, But becauſe it appear'd that the Executor did not come in Primo die the Miſeri- 


they affirm'd the Judgment notwithſtanding. Vent. 94. 96. Trin. 22 28 
Car. 2. B. Noell v. Nelſon. : Plaintiff is 


not delay'd, 

the Plea being a Confeſſion of the Action; but the others held that it is not a direct Confeſſion, but — 
an 1dmittance of the Debt, and it was after Imparlance, and they affirm'd the Judgment Sid. 44S. 
pl 11. S. C. and as to the Exception taken b Nuiſdes J. it was anſwer'd that the Judgment is well be- 
cauſe it is according to the Entries and Bergman's Caſe, which was as Here. 2 Saund. 226. 
$.C. ſays Judgment was affirm'd as to this Point upon a Precedent read of a Judgment accordingly in 
Mary Shipley's Caſe ; and that upon arguing this Caſe in the Houſe of Lords, Where Vaughan Ch. J. 
lupplied the Place of the Ld. Keeper, it was urged that by what appears by the Record, the Defendant 
pleaded the very Day of the Declaration; to which Vaughan anſwer'd that then it ſhould be enter'd 
that they venerunt primo die, and for want of ſuch Entry it ſhall not be intended that he pleaded the firſt 
Day, and therefore ſhall be amerced for the Delay, and that Judgment was affirmed by the Houſe of 
Lords; But the Reporter ſays, that the Opinion of Vaughan ſeems to him not to be Law; forin a 
Qure Impedit, if the Biſhop imparles and after pleads that he claims nothing but as Ordinary, 
Khereupon the Plaintiff has N againſt him, yet the Biſhop ſhall not be amerced becauſe he ex- 
cules himſelf of Tort, tho” he had delayed the Plaintift, which he takes to be a Caſe in Point. -——— 
* there is a Note in the Marg. of 2 Saund. 227. that Cro. 93. and Hob 200 is againlt this Opinion of 
ers; And 1 D. 461. Amerciament (H) pl. 17 makes a Quære of Szxunders's Opinion, and fays he 
ide Lay to be otherwiſe, and cites Cro J. 63. and Hob. 200. 


5 R (IJ) For 


430 Amercement. 9 


(J) For what Cauſe. Upon Abatement of Writs 


1. IF a Writ abates by the Act of God, the 1 
I | _ oy days on Co. Lit. 4s Plaintiff or Demandant 
2. So If a Mrit abates without any Default of th ine; 
5 not * 1 mo en. 127. : of ene Plaintiff he ſhalt 
r.Amerce- 3. In an Action brought by two, if the ri 
, J. | 3 7 t ab 
cires 5. C & Death of one of them, the other ſhall not be amerced; becauſ r 
eee, judged. 48 E. 3. 23. Co. Lit. 12. , ad: 
nartzx,— 
Fitzh. Amercement, pl. 13. cites 8. C accordingly ——$ Rep. 60. b. S. P. dinply j 
Cos * cites 8. C. and 46 E 3. tit. Account 49. 5 E. 3. 3. 22 H. 6. 7. 58 E.. of 5 3 
* 'This ſeems to bo miſprinted ; for I do not obſerve S. P. there. 


Br. Amerce- | at . . 

4 4. Jt two join in a Perſonal Action, and one in Nonſ ich! 

2 Law [il the Nonfure of the other, vet the other ſhall not be — 5 

8 in becaule this is not his Fault. 47 All. 3. adjudged. j 
amperty. 

— 61. a. S. P. in Beecher's Caſe. 


5. In Treſpaſs for taking his Corn, if upon the Pleadin Ri 
of the Tithes comes in Queſtion, by which bat — Bog 4. 
Jlaintiff ſhall not be amerced, becauſe there is not any Octault in 
him. 38 Ed. 3. 6. 6. 
Spur , 6. Tf a Writ . 85 a of "5 Plaintiff or Ocmandant, or 
- 214. for atter ot Form, che Jolatntift or Demandant ſhall ve amerce?, 
Cs. Lit. 127. i s . 


Rep. 61. b. 
in Beecher's Caſe accordingly, be it in Writ Real or Perſonal, 

Debt by Bill, which was that A. B. petit 100 Marks, eo quod defendens recagnovit ſe debere lc 
pred' where Libras cas not expreſſed before, and therefore was abated, and the Plaintiff ſhall be amerced 
for ill Bill, which abated. Br. Amercement, pl. 26, cites 7 H. 6. 36. 


In all u », If a Writ, which is grounded upon a Record, abates, the Plain 


babe Wii tiff ſhall not be amerced, Fitzh, Amercement 8. 


abates, the Plaintiff ſhall not be amerced ; becauſe the Proceſs is founded upon a Judgment, and Re- 
cord. 8 Rep. 61,4, in Beecher's Caſe, cites 11 H. 4. 55. b. in Quid Juris clamat, Scire Facias &c 
21 E. 3. 23. 9 E. 3.32. in per quæ Servitia, 18 H. 6. Tit. Pledges 1. 


Quid Juris 8, As if g Quid juris clamat abates, the Plaintiff ſhall not be amer- 


clamat w25 ced, becauſe this is grounded upon a Record, 


brought ly # 9. So if a Scire Facias abates, the Plaintiff ſhall not be amerced, 


wit bout her 44 Ed. 3 Amercement 8. 41 E. 3 there accordingly. | 
Baron, be- 10. Tf a Scire Facias to execute a Fine abates by the Plea of Opce 


cauſe the executed in his Anceſtor, the Plaintiff ſhall be amerced. 30 d. 
Fine ws 3. 27. b. adjudged, but Quere. 


her when ; 3 
ſhe was ſole, and therefore the Writ was abated; Quod Nota; and there it was agreed, that in th 


Action, and in Scire Facias, if the Plaintiff be nonſuited, the Plaintiff ſhall not be amerced. B.. 
Quid Juris clamat, pl. 23. cites 11 H. 4. 7. 


11. Avowry for Rent, and Return was awarded, by which the Defen- 


dadt ſued Scire Facias upon this Judgment to have Execution of the Rent, 
where no Judgment was given of it, but to have Return, and the me 


„6— 
— 


e Amercement. 


— p, * . . 7 
jthout amercing the Plaintiff; Quære Cauſam, whether 
= Lag” : Fudicial Writ, or becauſe it was abated by the Law. Br. 
CA 


— 


55 cites 21 E. 3. 23. 
— c 2 ems an Abbot and Prior for Corn, the Defendant juſtified 
12. 


herefore the Court was ouſted ot Juriſdiction, and the 
fl maik 2 for no Default in him. Br. Amercement, pl. 21. 
a . 


on 15. ſupedit abated by theſe Words, at dicitur, where it ſhould 

4 Jt, the Plaintiff, being an Earl ſhall be amerced at 1008. and 
yu oy 3 diſcontinued the Proceſs ; Quod Nota 3 becauſe he is 2 
_ frhe Realm. Br. Amercement, pl. 23. cites 38 E. 3. 31. 


(K) Upon a Nonſuit. 


Ja Writ founded upon a Record, if thc Plaintiff be Non: In all % 
: Tur pet he ſhall not be amerted. 11 . 4. 7. 2 


if the Plain- 
if be nonſuired, he ſhall not be amerced, becauſe the Proceſs is founded on a Judgment and Record: 


S Kep. 61. a. Mich. 6 Jac. in Beecher's Caſe, 


» As in a Quid juris clamar, if the Plaintiff be JNonſuit yet he Br . 
ſhall not be amerced. 11 D. 4. 7. per Skrene. e ; 
& $.P. by Skreene and Hanke Ibid. pl. 49. cites 18 H. 6. S. P. by Forſcue.——Fitzh. Amerce- 
went, pl. 7. cites 8. C. accordingly, and that for the Reaſon in pl. 1. ſupra. 


So if the Plaintiff in a Scire Facias to execute a Fine be Nonſuit, Br. Amerce- 
the Plaintiff ſhall not be amerced, 11 H. 4. 7. per Hank. 30 Ed. 3. g, pl. 16. 


cites S. C. & 
20. b. S. P. by 
Skrene and 
Hanke. 


Br. Amercement, pl. 49. cites 18 H. 6. 8 P. by Forſcue. And Fitzh. Pledges r. 


Fitzh. Amercement, pl. 8. cites 44 E. 3. that in Scire Facias the Writ was abated, and the Plaintiff 
was not amerced, and ſays, that 41 E. 3. is accordingly. 


4 In Aſie, the Plaintiff was nonſtited when the Fury returned to give The Plain- 


their Verdict, and was amerced to a Mark. Br. Amercement, pl. 37. > he gion 
cites 22 Aff. 32, Ades 2 
ä one after the 


oller, by which the Court amerced him to 5 Marks for the Vexation ; Quod Nota. Br. Amercement, 
pl. 31, cites 9 E. 4. 33. 


5. Note, per Browne, that if two bring an Action Real, and the one is 
Nonſuited after Appearance, he who is nonſuited ſhall not be amerced. 
Br. Amercement, pl. 3. cites 38 H. 6. 11. 

6. If the Demandant or Plaintiff is nonſuited in any Action, (certain 
Jpecial Caſes excepted) the Judgment is Ideo conſideratum eſt quod pred? 


ver” & Plegii ſui d f for in Miſericord ; 930 
on Beecher? 110 e proſequendo ſint in Miſericordia &c, 8 Rep. 61 


(L) What 
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(L) What Perſons ſhall be amerced. (Infant. 


S. P. Arg. 1. N Infant being Plaintiff or Demandant ſhall not be 
AN A and this is the Reaſon that he ſhall not find Pledges, 0 
Loi. 185. Litt. 127. 1 
in pl. 231. | 


— . P. 8 Rep. 61. b. in Beecher's Caſe, and this is by reaſon of the Imbecility of the Ape; but th 
Entry is Ideo in Miſericordia, ſed pardonatur quia Infans, cites 43 Aff. 45. and ſeveral other Books = 
Palm. 518. Hill. 3 Car. B. K. in Caſe of Young v. Young, it was agreed by all that an Infant ſhall n 
find Pledges, becauſe it ſhall not be intended that they ſue out of Malice, and cites 44 Aſſ. 55 = 
cordingly ; but that there it ts ſaid, Ideo in Miſericordia, ſed pardonatur quia Infans; but fa 1 this a 
not ſo, but the Uſe de Miſericordia eft nihil quia Infans, and Infant ſhall not be amerced ; and cited 
Fitzh. Amercement to. and Infant 14. and Co. Ent. 226. to the ſame Purpoſe. 


2. In a Quare Impedit againſt an Infant, if the Plaintiff ha 
_ to the Biſhop, the Inkant ſhall be amerced. 44 Ed.; ada 
ment 10. 


See pl. 5. 3. An Infant Defendant ſhall be amerced it he pleads with the De. 


and the 


News, ind mandant, and the Matter is found againſt him. 9 H, 6. 7. Dubitatur 
ſee pl. 8 — 2 Ed. 3.32. 

Judgment in | 

Dower was given againſt an Infant, who appeared by Guardian. The Record certified that the Den. 
dant was in Miſericordia. It was aſſign'd for Error, that being an Infant he Oug'1t not to be amerced 
The Record was amended by Rule of Court, and made Nihil in Miſericordia quia Infans. Cro. C. 410. 
pl. 5. Trin. 11 Car. B. R. Smith v. Smith. | 


% 


4. Ik an Infant in Reverſion be received, and pleads in Bar, and 
this upon Demurrer is adjudged againſt him by the Court, he ſhail nat 
be amerced, Dubitatur 38 Ed. 3. 33. per Curtam. 

8 5. So ik an Inkant be artainted of a Diſſeiſin, he ſhall not be 
26:3 amerced. 43 All. 45. adjudged. 

that the Amercement ſhall be pardoned, becauſe he is an Infant. 
S. C. accordingly. | 


Br. Amercement, pl. gz. cits 


6. Ik an Infant brings an Action, and the Patter is found again 
my, he ſhall be amerced. x7 Ed. 3. 7. 5. b. Contra D. 17 El, 
33 5 41. AF, 
Br. Amerce- », [So] If an Jnfant brings an Action, and this is abated for his 


ment, pl 61. 


cites g G Infancy, he ſhall be amerced. 41 Aff, 14. 


of an Appeal brought by him, ſays he was amerced, but that it was pardoned for his Infancy —— 
Br. Fine for Contempts, pl. 37. cites S. C. that the Infant was amerced, but did not make Fine. — 
See pl. 8. 


* Firzh. Im- 8. But when an Jnfant is amerced, he ſhall be pardon'd of courſe 
prifonment, 1) E. 3. 75. b. aDjuDged * 30 Af, 18. 41 Aff. 14. + 43 All. 45. ad 
S C. 5 p. judged 44 ED, z. Amercement 10. | 


admitted, 1 
but he was awarded to be impriſoned. + Br. Impriſonment, pl. 75. cites 8. C. & 8. P. ac- 
cordingly. Bulſt. 17 2. but falſe paged (162) cites S. See pl. 5. ia the Notes there. 


5 Rep. % 9. Ik an Infant brings an Action by Prochein Amy, and pendin: 
A. es d. F. 


the Action comes of full Age, and makes an Attorney, and alter '» 
d — n 7 ' 
colcisgiy in nonſuit, he ſhall be amerced. D. 1) Eltz. 338. 41 Curia. 


a Præci 


quod reddat in CB. Mich. 15 & 16 Eliz. 


Co. Litt. 126. b 127. a. S. P. accordingly.—— 5. 
| 3 


3 FE 
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5. b. cited by Tanfield, as Mich. 15 & 16 Eliz. Roll Rep. 294. S. P. cited by Coke 
704 25 3 4 about 16 E iz that if the Judgment had been given againſt * during his Minority he 
Ch. 11 not be amerced, and ſo if he bad confeſs'd the Action as ſoon as he came of full Age ; but if he 
ſhou es it, and does not do it as ſoon as he 1s of full Age, he ſhall be amerced 3 Bulſt. accord- 
21 Coke Ch. J—— S. P. accordingly ; otherwile if he had been an Infant when he was non- 


05. Jenk. 258. pl. 54. — See pl. 13. 8. of 


10. Ik an Jntant brings an Action of Treſpaſs by Guardian againft 
0, and the Defendant pleads Not guilty, and at the Mili Prius 
the {Plaintiff appears in Perlon, and a Verdict is found for the Plain- 
”; tor Part, and Mot utity for the reſt, and one of the Defendants 
vi gallcy, and Judgment 1s given for the Plaintiff for that for 
which the Verdict is given for Hin, and Quod nil captat per Billam 
tor the reſt, and as to him that is found Mot guilty, Sed nihil de 
Miſericordia pro falſo Clamore æc. Quia querens tempore ® tranſgreſſi- + pol. 215. 
onis prædictæ tactæ intra Ætatem exiſtebat, yet this is good, and no VV 
Error. Trin. 11 Car. in Camera Scaccari, between et Hold and 
Jeg, adjudged in a Urit of Error, and the firſt Judgment 
given in the Bing s Bench affirm'd, notwithſtanding J urged this 
to be an Error, and they took a Diverſity between this and an 


Nonfuit. | | 
mY 1 5 Che King being [Plaintiff or Demandant ſhall not be amerced. F N. B. 31. 
Co. Litt. I 27. (F) 1 


Ibid. 101. 
S. C. & S P. cited 8 Reps; 


(A)S. p.. C. & S. P. cited accordingly, Br. Amercement, pl. 53 
\1 b. in Beecher's Caſe, and this by reaſon of the Dignity of his Perſon. 


12. The Queen, the Wife of the King, ſhall not be amerced, Paſch. Br. Amerce- 
1j E. 1. B. Not. 52. where the Judgment is againſt the Queen, geg s;. 


| * 3 
and in Milericordia Nihil, eo quod Conſors Regis, New Nat. 

Brev. 101. 
8. P s Rep. 61. b. in Beecher's Caſe, accordingly; for in this Reſpect ſhe participates of the Prero- 
gative of the King. Co. Litr. 127. a. She is a Perſon exempt. Br, Nonability, pl. 59. cites 
18 E. 3. 12. 


13. Jf a Præcipe is brought againſt an Infant, and pending the Plea S. P cited 
he comes of full Age, he ſhall be amerced for the Delay after he comes 14 
of full Age. Mich. 155 16 Eltz. B. adjudged. Quod vide. Co. & 16 Elin 
5. in Yaughas's Caſe, 49. 3 

in the Caſe of Hawle v. Vaughan. See pl. 9. S. P. 


14. In Quare Impedit, if a Lord of Parliament, as Duke, Earl, 
Baron, or other Peer of the Realm, is nonſuited in Action after Ap- 
2 he ſhall be amerced. Br. Amercement, pl. 47. cires 19 

+ 9. 


Pe EE Eng 


(L. 2) Of whom. Sheriffs and Officers. 


JN Afiiſe a Bailiff, who had return'd Villeins, was amerced, and Non 


1 Omitras awarded. Quod nota bene. Br. Amendment, pl. 39. 
cites 26 Aff. 28. V R 


58 2. Exigent 
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hr. Proceſs, 2. Exigent againſt F. N. the Father, and the Son who Was of the 
p * ets Name render'd himſelf, and the Sheriff return'd Reddidit ſe . ſame 
Br Per titf ſaid that he who appears is another Perſon, and not the Def Plain. 
de Briefs, pl. by which the Sheriff was amerced, and Diſtringas ad Habendac ©. us 
** cites. 1 * againſt him, by reaſon that he return'd Reddidit ſe, where be 
* | pf = 9 p e n Br. e pl. 14. cites - 
3. The Sheriff returned Cepi Corpus, and at the Day had nor +3 

at the Bar, but Protection was % f bim, and yet he Sheriff w. Party 
ced for his falſe Return. Br. Amercement, pl. 18. cites 11 H. , 

4. Where a Sheriff returns 7 d. in Iſſues upon Diſtreſs, he thatl be 
merced, becauſe it is Jeſs than Cofts of the Writ, which is 13 d "on 
Amercement, pl. 2). cites 19 H. 6. 8. per Forteſcue. * 

5. In Debt the Sheriff return d Quarto exactus upon Exigent, th 
Plaintiff averr' d, that the Detendant is outlau'd, and had Certiorari 1 'he 
Coroners, who certify'd, that he is outlaw'd, and the Sheriff was "ug 
Br. Retorn ced 50 I. Br. Amercement, pl. 32. cites 32 cites 36 H. 6. 24. N 


de Briefs, 6. It the Sheriff returns no Near upon the Serving of Proclamations Upon 
1 8 cites Exigent, and miſtakes the County, as T. Sheriff of K. where it ſhould be 
C. per 


i Sheriff of L. he ſhall be amerced, and this in the ſame Term ch. 
r made the Return; for in another Term after he ſhall not be n 
Law, quod Br. Amercements, pl. 1. cites 2). H. 8. 29. 
non negatur. 

7. The Sheriff return'd a Non eft Inventus upon an Attachment award. 
ed againſt W. who is a Fuftice of Peace, and as the Plaintitf was inform. 
ed, was at the laſt ©uarter Seſſions holden for the County, and for this the 
Sheriff was amerced 51. Cary's Rep. 62. Anno 2 Eliz. Stradling y. 
Pembrooke (Earl ot) | ” 

8. The Sheriff cannot be amerced for returning two ſmall Iſues; for 
it lies not in the Conuſance of the Court whether they are too ſmall or 
not, bur the Party is put to his Averment; per Coke Ch J. Roll Rep. 
336. Hill. 13 Jac. B. R. Goats's Caſe. 

9. The Sheriff is to be amerced for the Faults of his own Bailiffs, for 
the Sheriff is the Officer to the Court, and not they. L. P. R. 71. cites 
Hill. 22 Car. 1. B. R. | 

10. If the Sheriff be amerced by the Court for the not doing a Thing 
belonging to his Office, and yet he continues to neglect to do it, contrary 
to the Rule of this Court, the Court may a the Amercements upon 
him until he perform his Duty therein; for the greater the Offence is, 
the greater the Puniſhment ought to be. L. P. R. J. cites Trin. 23 Car. 
1. B. R. 

11. Amercements ſet upon the Sheriff apon the Motion of the Party, it 
they be not eſtreated into the Exchequer may be with a Reſpect natur, 
that is, be reſpited if the Party grieved, who cauſed him to be amerced, 

will conſent thereunto, otherwiſe it cannot be; for tho? the Amercements 
be due to the King, yet they were ſer upon the Sheriff for an Injury 
done to the Party. L. P. R. 71. cites Trin. 23 Car. 1. B. R. 

12. The Sheriff of Vork was amerced for not returning a Writ of Ha- 
beas Corpus cum Cauſa, tho he was commanded not to do it by the Biſhop 
then 15 dent there. L. P. R. 71. cites 14 E. 3. Crompt. Jurild. 

8. ¶ b 
1 3 A Sheriff, nor any other Perſon out of his Office, cannot be amer- 
ced by the Court, for then he is not an Officer to the Court; but a D. 
ftringas muſt iſſue out againſt him, to diſtrein him and make him cone 
in; tor he is not now counted preſent in Court as when he was Sheritt, 
or other Officer, L. P. R. 51. cites Mich. 23 Car. 1. B. R. 


14 It 


8 * 


PRs. 
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K 


"i It is che conſtant Practice for Sheriſfs to take Bail Bonds accord- 
ing 10 23 H. 8. from Perſons taten up upon Attachment, and no Remedy 
againſt him upon 2 Capi returned, it he has him not at the Day, but to a- 
merce him, per Cur. 12 Mod. 5 J. Mich. 13 W. 3. Sheriff of Cumberland's 


Cale. 


_— 


(M) o ſhall be amerc'd. 


1. IF Baron and Feme Ate vouch'd as in the Right of the Feme, and * This is 
| Judgment is given againſt Him, and the Feme is to be amerced, "printed, 


ſhall be amerced, tho the Feme be within Age, the Husband be- bel 
oe > tall Age. 16 ED, 3. Amercement * 16. adjudged. — 
paſs'd againft 


ve Baron and Feme, and therefore they were amerced and taken. Br. Amercement, pl. 9. cites 42 E. 
10 Brooke ſays, and fo ſee that Feme Covert may be amerced. mea 4 3- 


2. And this Amercement ſhall not be pardoned of Courſe. 16 Ed. This is 
, Amercement * 16. adjudged, | — 
be pl. 14. 
3. Tn an Action upon the Caſe againſt Baron and Feme for ſcanda- Hob. 127. 
lous Words [poke by the Feme, and Judg ment is given againſt both, „ 59. 
as well the Husband as the Wite ſhall be amerced, Hobart's Re. e s. C. & 


ports 170. between 9:azf and Nel, per Curiam admitted . | S. P admit- 
red. 
Brownl, 16. S. C. accordingly. - Mo. 869. pl. 1206. S. C. admitted accordingly. —S. C. cited ac- 


cordingly, Cro. J. 633. in pl. 3. — See Tit. Amendment (F) pl. 9. S. C.>—See (Q) pl. 4. 


Ia Judgment given in an inferior Court be reverſed upon a Firzb.Amer- 
Writ of talle Judgmenr, the Suirors ſhall be amerced. 22 ED, 3. 2. is. che "oh 
—8. C cited by the Reporter in Grieſley's Caſe. 8 Rep, 40. b. The Suitors were amerced. D. 
263. 4. pl. 33. Trin. 9 Eliz. Anon. They ſhall be amerc'd to the End they may be more wary, 


and take better Advice to do Juſtice, 2 Inſt. 196. Mod. 249. pl. 7. Trin. 29 Car. 2. C. B. Anon. 
the Suitors were amerc'd. 


5. Tf he in Reverſion praps to be received upon the Default of the 
LEW, and loſes by Plea, he ſhall be amerced. 38 Ed. 3. 33. ad⸗ 
6. In an Attaint, if Leſſee for Life hath Aid of him in Reverſion, 
and they join and loſe, he in Reverſion ſhall be amerced as well as 
the Leflee, 40 Aff, 20. adjudged. 8 
7. Jf an Action be brought againſt 4 Executors, and one only ap- I. „, Nich. 
pears, by which he is put to anſwer by the * Statute, who pleads 15 Car. B K. 
plene Adminiſtravit, upon which Jfſue being joined, all appear at Ni- Proctor v 
i Prius, and there it is found for the Plaintiff, tho' in this Caſe Judg⸗ rag 
ment may be againſt all four Executors to recover de doms Teſtt . Fo .- 
toris, pet he only, that pleaded, ſhall be amerced, and not the other a fu 
three, for their Appearance at the Alſiſe is not any Appearance, they inc. B. «4 
not having pleaded before to Jule. Mich. 9 Car. B. N. between kor = 


(Cruiſe and Berrie, adjudged in a Writ of Error. Intratur. 6 Trin. ne 
Rot, 1163. in Miſen- 


˖ . cordia a- 
fanſt the 4 where 3 of them never appeared, and that againſt him who appeared no Miſericor- 
fa oupht to be, becauſe he came in upon the Day of Summons; and for this and other Reaſons 
es 1Coly'd, that he chat appeared (being taken in Execution) ſhould be diſcharged. 


E z. cap. 3 
8. In 


Amercement. 


_—_— 
4 


"T6 


— = . —— 
Roll Rep. 8. In an Action of Trover and Converſion againſt Baron and Per, 


Judgment be in Vilericordia, for the Amercement is not for the Conyerſig 
for Reverſal kor the Delay ot the Suit, and the Non tendring the firg B55 but 
Day, at Which the Baron is as well guilty as the Feme. Mich. 13 150 80 


| Curt 
the Reps. ment reverſed. Dill. 13 Jac. B. R. accordingly, per Crd Iudg 


+ 


Jac. B. R. S. C. and Judgment reverſed accordingly, it being only that ce Wie in Mikrteoe 1 
ia. 


9. In a ſdrit of Dower, if the Tenant vouches the Baron and Feme 
as in the Right of the Feme, as Heir to the Husband of the Demand 
ant, and the Vouchees demand rhe Lien, Upon which the Lien 1 
ſhewn, and they enter into (*) Warranty as thoſe who have notnin 
by Deſcent, and the Tenant ſays, that chey have by Deſcent: up 
which Judgment ts given againſt che Tenant qc. the Feme only (hail 

not be amerced without the Baron, but both. 16 E. z. Amerce⸗ 
ment 14. adjudged, 

10. In Detinue the Defendant pray d Garniſhment againſt W. and had it 
and at the Day the Plaintiff and Defendant made Default, and . appear'd, 
and recover'd the Writing by Award, and the Plaintiff” and Defendant 
were amerced, and a Diſtringas awarded againſt the Detendant to deliver 
the Writing. Br. Amercement, pl. 6. cites 40 E. 3. 39. 

11. A Man recover d in Aſſiſe, and died, and his Feme was ende 
and Attaint was brought againſt the Feme, who pray d Aid of the Hur, and 
had it, and they join d and loſt the Land, by which both were amerced. 
Quod nota. Br. Amercement, pl. 64. cites 42 E. 3. 26. | 

12. Note that a Baron ſhall not plead nor be impleaded by Name of 
Baron, but by Name of Knight or Eſquire, and yet he ſhall be amerced 
in the Exchequer as a Baron; for Baron is not a Name of Dignity, Quod 
nota, Br. Amercement, pl. 52. cites 32 H. 6. 30. 

13. Debt by a Biſhop and F. S. as Executors of J. N. the Defendant 
waged his Law, and it he performs it, then the Biſhop ſhall be amerced 
to 1008. becauſe he is a Peer of the Realm, by which he was nonſuited 

and ſever'd, and the other appeared, and the Defend ant did his Law, 
and ſo the Amercement of the Biſhop ſaved. Br. Amercement, pl. 48. 
cites 21 E. 4. 17. 


MCXAL) 
Fol. 216. 
Wt £>, I, 


— 
— 


(N) In what Caſes where the Deſendant Dor one of 


„See pl. 7, : a 

1 3, 4. and the Defendants] is found Guiliy of Part. 

ſee (Q) | 

Br. Amerce- 1. a Writ of Forcible Entry againſt ſeveral, for entring with 
ment, pl28 1 and holding out with Force, if ſome are found Guilry ol 


S. C. accord- the F ortible Entry, and Not Gllilty of che holding out with Force, 

rs the Plaintiff ſhall be in Milericordia for this. 19 Þ. 6. 3. 

gain 2 for . | 7 D to the Da- 
„ bis Park at D. who pleaded Not Guilty, and the one was found Guilty at ſuch a Day 

_ 5 in 3 the ot her Galle at another Day to the Damage of 13 J. It was org ap Boe 1 

Faber 1d be amerced, becauſe he is acquitted of the Treſpaſs done in common, with the other. 

Treſpaſs, pl. 53. cites 47 E. 3. 10. 


2. 80 


eee 
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— F 7 0 Want n 

$ if ſome are found Guilty of the holding with Force, and chat Br. Amerce- 

ey encer'd peaceably, the Plaintiff ſhall be amerced tor this. 19 ment, pl. 28. 

V. 6. 32. | an 

3. If d Man brings an Aſſiſe againſt the Tenant and Diſſeiſor of a Aſſiſe againſt 
Service, and the Tenant is acquitted, and the Diſſeiſor found:“ 4 B. 


Rent · Se ; 
c-i1ry, the Demandant ſhall be amerced tor the Tenant. 17 E. 3. har z ae 
46. b. adjudged. 1 = 

/effed A. and that A. did not diſſeiſe the Plaintiff, there the Plaintiff ſhall recover, and der ſhall be 
= »rced tor his falſe Plaint, and yet he cannot do otherwiſe but to ſay that Both diſſeiſed him; Quod 
Nota. Br. Amercement, pl. 34. Cites 7 Aſſ. 14. —— Br. Aſſiſe, pl. 123. cites S. C. 


4 Soin an ane of a Rent . 45 2 and two Diſſeiſors, Br. Amerce- 
recovers againſt the Tenant and one Diſſeiſor, and the other is ac- Dent, b.. 4% 
aud of the Diſſeiſin, the Demandant ſhall be amerced for him. 4 — 


31 All. 3 1. adzudged. f that ſo it is 
"oy . in all Caſes, 
antes where the Plaintift is an Infant, or the like. If Part be found for the Plaintift or Demandant, 
and Parr againſt him, he ſhall recover and be amerced as to the other.—S, C. cited 8 Rep. Gr. a, 


gr. Amercement, pl. 27. cites 19 H. 6. 8. | 


5. Jn an Aſſile tor ſeveral Rents, if the Defendant be found a Diſ- Aſſiſe faid, 
ſeilor ot one Rent, ANT not of the other, the Plaintiſt ſhall be amer- 1 BER 
ted for this Rent, of which no Oillelin is committed. x7 E. 3. 75. fiel and 


b, adjUTgeD, diſſeiſed, but 
not of ſo much 


Land as «vas put in the Plaint, but he was diſſeiſed of ſo much as be put in View, by which he recover- 
ed by Award without amercing the Plaintiff ; Quod Nota; for the Surpluſage in the Plaint he was 
notamerced. Br. Amercement, pl. 35. cites 12 Aſſ. 14. 


6. In an Account upon a Receipt of Parcel by another's Hand, of 
which the Detendant rraverſes the Receipr, upon which they are 
at Tfſue, and of the other Parcel upon a Receipt by che Hands 
of the Plaintiff himſelf, to which the Detendant wages his Law, 
ſo that the JPlatntiff takes ng by his Writ as to this, but 
is in Miſericordia. 14 ED. 3. Amercement x17. adjudged, And in 
this Caſe though the Inqueſt after paſs againſt the Defendant for 
the ＋ oc, Ft he ſhall not be amerced. 14 Ed. 3. Amercement 
ij. A 

7. Treſpaſs of 300 Fiſh to the Damage of 107. the Jury found upon the 
Iſſue four Fiſh, and but 8 d. in Damages, by which the Plaintiff recover d 
and was amerced Pro falſo Clamore. And fo. ſee that where any Part is 
found againſt the Plaintiff, he ſhall be amerced. But the Reaſon why the 
Plaintift was amerced, was ſuppoſed to be becauſe he counted of 300 
Roches and Perches, and the Jury found but four Roches, quod nora ; 
tor he ſhall nr be amerced becauſe the Fury found leſs Damages than the 
Plaintiff counted, for this is very often. uſed without any Amercement. 
Br. Amercement, pl. 27. cites 19 H. 6. 8. | 


A (o) mn 
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(O) In what Caſes whath the Judgment 


is giv 70 
the Defendant for Part. Six en againſt 


Roll Rep. 1. IN an Action of Covenant for ſeveral 8 broke 
er., I tiff be barred for one he ſhall be ainerced for this, dh han. 


obiter per vers tor the oth + Trin. 4 Jac. B. R. between Waſſel 8; 275 
Coke quod H e D. " 
_ — | | * 
um per G. Crooke and ſeveral Clerks. In Debt, the Defendant was acquitted of p 

reſt the Plaintiff recover'd, and there was no Judgment. Que Querens ſit in Aae, 2 : bo 
Cauſe Judgment was reverſed. 'Cro. E. 699. pl. 12. Mich, 41 Ei. B. K. Luffer v. Legar en 
ſays that another Judgment at the ſame time was reverſed for the ſame Cauſe between Cheſold v Wyatt 
—— 5. P. accordingly by Glyn Ch. J. 2 Sid. 137. py 


Roll Rep. 2. In an Action upon the Cafe upon a Promiſe to do tuo thin, 
4 Ct. ſciltcet, to pay ſo much tor certain Lanos fold, and it che Vendee (1? 
natur — it again for more than he paid, to pay ſo much more; and the Deten. 
in v. cllic r the laſt Sum) and a Bar tor the ti um, he ſhall 
58 in Blericord 2 1 15 . vey JE 1s 1 — though i be 5 
judg'd, and INUIT Promiie, a e could not have an Action but upon 
Alibi d in Darts, for he might have acknowledged himſelt ſatisfied of wh 1. 
13 e had releaſed. Trin. 14 Jac. B. N. between Wafell and Melton. 
— ring 3. In Treſpaſs againſt two, ff one be tound Guilty to [the Damage 
where the [of ſo much] by himſelf, and the other ts found Guilty to [the] Da- 
Defendant mage [of ſo much] by himſelt, in this Caſe each Ociendant ſhall be 
juſtifies kor amerced ſeverally, and the Plaintitf ſhall alſo be ſeverally amerced 
Cauſes, and U&Jainſt each of them. Co. 5. $pecor's Cale, 58. b. 
ſome of them are found good and others not, the Defendant ſhall not be amerced for this Falſity ; for 


there was good Cauſe for the Arreſt, and this is only a Defence and not by way of Action as an A. 
vowry is. Jenk. 184. pl. 8).—8See (T) pl. 3. S. C-—And fee (Q) pl. 5. and the Notes there. 


Br. Execu- 4. In Debt of 40 l. againſt Executors, who pleaded Fully adminiſter d, and 
tors, pl. 76. jt was found that they had in their Hands the Day of the Writ to the Value 
of 204. by which the Plaintiff recovered 201. and as to the other 201. 

Plaintiff was amerced. Br. Amercement, pl. 29. cites 21 H. 6. 41. 
5. In Ejedtment of a Manor, and carrying away the Plaintiff *s Goods, the 
Zjectment was found, but nothing was found as to the Gocds being carried 
away. 'The Plaintiff had Judgment to recover the Land, and che Book | 

ſays Nota, that the Plaintiff ought to be amerced pro falſo Clamore as 

to the Goods carried away whereof nothing is found &c. D. 89. a. pl, 

111. Trin. 7 E. 6. Clifford v. Warren. CORN of | 
6. In Treſpaſs of Goods carried away, Part was faumd for the Plaintiff, | 
and Part againft him. Adjudged in B. R. that the Plaintiff recover 

for Part, and be in Miſericordia pro falſo Clamore for the Reſidue; and 

upon Error brought in the Exchequer-Chambet the Judgment was a | 

firm'd. Mo. 692. pl. 956. Palmer v. Sherwood. 
But in Treſ- », In Debt upon the Statute 33 H. 8. of buying pretended Titles, the Plain. 
„ bat other tiff demanded 50 I. for the Value of the Land, and the Jury find the Faiue 
_ ze 20 J. the Plaintiff had Judgment to recover one Moiety of the 20 l. and 
Plaintiff de- the none the other, but no Judgment was for the Reſidue of the 50 l. 
clares ad viz, that the Plaintiff ſhould be in Miſericordia pro falſo Clamore, and 
Damnum, if therefore Judgment was reverſed. Cro. E. 257. pl. 34. Mich. 33 & 


than he de. 34 Eliz. B. R. Savery v. Tey. 


clares for, the 


Plaintiff ſhall not be amerced becauſe the Action is grounded upon an Uncertainty. Ibid. 1 1 


— 


uh til. Ms. 


Amercement. 


I 


{ndants were found 
jaeS4ants fint in Miſericordia ; and Quoad Refiduum that 


jar Fe * his falſe Proſecution ; and Judgment affirm'd. Cro. I. 348. 
amerced for his Handred of Witherly. 7 34 


id ſo negligently govern the ſame that it Violenter ruevat on the 
. ys Fu with Goods, and floating at Anchor there, and broke 
41 drowned it ad damnum &c. Upon Not guilty pleaded, the Fury 
15 1 that quoad the negligentiy governing the Ship, and þ 
] the Declaration, that the Defendant is Guilty, and aſſeſs Damages to 
L |. & quoad refiduum de Præmiſſis Nor Cuilty. And Judgment was given 
255 chat quoad pred” the Plaintiff fir in Miſericordia pro falſo Cla- 
3 but there being no Reſiduum of which the Defendant could be 
fund Guilty, the Judgment againſt him pro talſo Clamore was reverſed. 
Ravm. 390. Trin. 32 Car. 2. B. R. Muſtard v. Harnden. 


1 


(P) In what Caſes where the Defendant is found guilty RAN 
of Part, or 18 adjudged guilty upon Demurrer. ol. 219. 


„IN Treſpaſs for a Battery and Impriſonment, if the Defendant Hob. 180. pl. 
] pleads ro Iſſue for Part ot the Matter and Time, tor the reſt pleadg 216. S. C. 


2 lpectal Juſtiſication, upon WHICH the Parties demur, and this is ad- 2 ps 
jutg'd againſt che Detendanr, and the Plaiaritf comes c tarerur ſe ul- 2 guig. 326; 
terius nolle proſequi as to the Iſſue, pet he ſhall not be amerced for s. C. bur not 
this, becauſe he hath Judgment againſt the Detendant for part. Trin. n — 
15 Jac, between Eve/y and Sholey, adjudged at Serzeants-Jnn in a "74 W 
Writ of Error and the | 


Judgment affirmed, $ ©. but det 


C3, 

Cro. J. 439. pl. 11. S. C. but S. P. does not appear ——— Jenk. 336. pl. 77. S. C but not S. P. 
Avowry was of taking two Diſtreſles for ſeveral Cauſes. Iſſue was joined as to one and found for the 
Plaintiff, and a Noli proſequi nter'd as to the other. Herne the Secondary ſaid the Practice was in ſuch 
Caſe, to enter it without a Miſericordia ; And ſo was the Opinion of the Court, but Time was given 
to ſearch for Precedents. 2 Sid. 136. Hill, 1658. B. R. Youug v. Wakeman. — Beecher's. Caſe in 
$ Rep. was ſtrongly objected in this Caſe ; but it was anſwer'd that the Noli proſequi in that Caſe was 


enter d for the Whole, which in this Caſe it was not. Ibid, 

2. In an Action upon the Caſe for ſaying, the Plaintiff was a ſtrong 
Thief, if it be found that the Defendant Gai all the Words bur the 
Word (ſtrong) and that he did not ſay this, the Plaintiff ſhall have 
Judgment upon 8 Words found, and ſhall nor be amerced for the 
WPo9ty (ſtrong.) ubitatur D. 6 + 6. 75. 22, | 7 Li. ad 11.3% 

3. In an Action of Waſte in domibus & gardino, if upon the Writ s C cited 
of Cnquiry of WMaſte the Defendant, be found guilry in domibus, amd I 887. 
nt guilty in gardino, the Plaintiff ſhall be in Miſericordia for the! 2.7 
Garden. 14 E. z. WMaſte 27. | | in Cale of 
Fiche, and admitted by Berkley J. But he ſaid that where Waſte is aſſigned in cating 1. 20 

ces, nd the Waſte is found in cutting down of 2 Trees and fo varies only in Qnantiry, it is other- 
en But [ores and Croocke doubted thereof. 14 AF. 

[1 Tre'pafs for killing two Deer in his Park, the Defendant was found guilty of One only and ac- 
mech of the other, and therefore the Plaintiſt was amerced to 100 s. he being a Lord. Br. Amerce- 
Pen, pt. 2. Cites 9 H. 6, 2: Ld; Firgwater's Caf | | In 

| | 4 


—ͤ—ñ—ÿü—̃— . — — 
33343 — — — — 
_—_ 
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Treſ-a% for 4. Th Treſpaſs ſor the Fattery of his Servant, and 1 


| is T1 f kin 
Ayjault and his Timber, tif the Detendant be found guilty of the Tak Ming of 
3 Timber, and not gulty ot the Battery of the Servant, the Ply 


dant pleaded ſhafl be amerced kor this. 22 aſl. 76. adjudged. 

Not Guilty, 

and the 2 found againſt him to the Damages of 20 Marks, and as to the Battery Net evilt 
therefore the Plaintiff recovered 20 Marks for the Aſſault and was amerced for the reſt, * nd 


: . and ba 
Treſpaſs, pl. 40. cites 40 E. 3. 40. Br. Amercement, pl. 7.cites 8 C. and S. P. accordingly. © br, 


5. In all Actions Real and Perſonal, if Part be found for the Demandant 
or Plaintiff, and Part againſt him, the Demandant or Plaintiff ſball be 
amerced, unleſs no Detault be in him. 8 Rep. 61. a. Mich. 6 Jac. in 


Beecher's Caſe. 

Palm. 269. 6. In Caſe for diſturbing him of his Common, the Jury found that 11, 
Yerly v. Plaintiff had a leſs Duaniity of mon, and fewer Acres than he alleged 
1 'C. fays Judgment was Quod detendens fit in Miſericordia, and alſo the Plan. 
that Lea Ch. tiff in Miſericordia pro falto Clamore &c. for that Land which is found 
]. at another againſt him. This was aſlign'd for Error, and that he ought not to de 

n in Miſericordia; for that it is not material. But Doderidge and Cham. 
ke fs of 4 berlaine held it to be no Error; for he having declared tallely, tho' he 
deridge and has Cauſe to recover, he ſhall be in Miſericordia, becauſe his Couplang 
Chamber- was falſe in ſome Part; but Lea Ch. J. doubted ; but atterwards ugg. 
being, and ment was affirm'd. Cro. J. 629. 630. pl. 2. Hill. 19 Jac. B. R. Kardley 
Judgment v. Turnock. | 
2 Roll Rep. s 
252. [but it is wrong paged, and ſhould be 232, and there is another 252.] S. C. but S. P. does nx 


appear. 


— 


See (Ny pl, (Q) In what Caſes, where oe Deſendant is found 
ae guilty, and the other noi. 


* Firzh 1. IN an Aſſiſe againſt two, if it be adjudged againſt one upon his 
Amerce- Plea, and the Demandant releaſes his Damages, and hath Judg- 
1 ment preſently tor the Land againſt him, relinquil 1 Suit againſt 
ccordingly. the other, he ſhall not be amerced for the other. 44 Af, 33. * 44 E, 


——Aſiſe a- 3. 24. adjudged, 
gainſt Baron 


and Feme and others. The Baron and Feme pleaded a Record, and the Plaintiff denied it, and they faild 
at the Day, and the other pleaded to the Aſſiſe by Bailiff, and the Plaintiff before Trial againit the 


other at his Prayer, and upon Damages get had Judgment againſt the Baron and Feme alone upon 
the Failure of the Record, and the Plaintiff not amerced againſt the others Br. Amercement, pl. 10 
cites 44 E. 3. 24.—- ——S. P. Br. Amercement, pl. 62. cites 44 Al. 33. 


* Br. A- 2. In Proceſs againſt ſeveral, and one is found guilty, and the 
pl Cr. cites Plaintiff prays Judgment againſt him, relinquiſhing his Suit againſt the 
C. accord. reſt, he ſhall not be amerced for them. * 44 Aff. 33. t 44 E. 3.4 

EF itzh. Tit. Amercement, pl. 9. cites 8. C. accordingly. 


$ Rep. 61. a. 3. In Treſpaſs againſt ſeveral for a Battery, ff one Defendant be 
Cate S. P. ſound Not 8a — the reſt Guilty, pet the Plaintiff ſhall be 
accordingly, AMELCED as to him who is found Not guilty. 22 Al, 76. 

nd ſays that 4. In Treſpaſs againſt Baron and Feme, ſuppoſing that thep both 
5 pal 
in all un, committed the Treſpaſs, if the Feme be found Guilty of the Tre * 
Real and before Coveture, but the Baron Not guilty, the Plaintitf * ce) 


—. 
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——— . | 2 * 
uoad the Baron; for the Baron ought to be named for P, 
amerced 9199, 22 ad. 87. avjuvged; (but Nota, the Baron is ſuip- ren 
poſed a Cr 


+) found againſt 

3 one Tenant 
Nefendant, and nothing or Part only againſt the other, the Demandant or Plaintiff ſhall be amerced, 
20 do Default be in them; for in the Caſe of Battery brought againſt the Baron and Feme, the 


Plaintiff can have no other Writ in ſuch Caſe, and conſequently no Default in him, and cites 22 Aff 8. 


„ al. 14 31 AT. 31 21 H. 6. 41 4. 40 E. 3. 40. a. 


„ Firth, Amercement, pl. 23. cites 8. C. accordingly.—— Br. Amercement, pl. 38. cites S. C. ac- 


cordingly. - Fitrh. Briefe, pl. 761. cites 8. C but the Point of Amercement does not appear 
there dee (M) pl. 3. 


- 


. In Trover and Converſion of 1000 Load of Coal againſt 3 Per⸗ Cro. C. 54. 
ſons, if one of the Defendants is tound Guilty of 100 Load, and not 55- pl. 8. 


of the reſt, and another guilty of 100 Load and not guilty of layer v. . 
wt, = the 3d guilty of 100 Load, and nor guilt ot the reſt, in om = 


this Cale the Plaintiff ſhall not be amerced agat any of them, the Exche- 
becauſe each of them is found guilty of art, tho ſeverally. Mich, quer Tan- 
2 Cat. between Warne and others, Plaintilts, and Player, ndant, der, 5. ©. 
30i1dged in a Writ of Error in Camera Scaccaru, this being al be 


| | * there was 

aan d tor Error, Mr. Litt. being of Counſel in the Cale, one, and on- 
y one Mi- 
ci-ordia againſt the Plaintiff pro falſo Clamore ſuo. And the Error afſign'd was, That there ought 
„ve been ſeveral Judgments of Ideo in Miſericordia againſt the Defer ants, and it being otherwiſe 
. Error. But reſolved that there ſhall be bur one judgment only of Miſericordia, tho* the Defendants 
are feverally found Guilty, and that ſo are the Precedents, and —_ Judgment was aftirm'd. {But 
mo Objection appears there to have been made as to the Amercement of the Plaintiff. 


hs. * © „„ 
3 
CCC —— — — 2. 2 — 7 


(g) In what Caſes, where the Recovery is againſt one, Pot . 
and not againſt the other. * 


AI aſſiſe againſt two, if the Plaintiff recovers againſt one, A Writ of 
aud the other is found Not guilty, the Plaintiff ſhall be Farc) in tbe 


anierced as to him, 23 Aff. 18. adjudged, 8 


6 againſt the 
Mcther and her Son an Infant, and it was found that the Mother diſſeiſed, but that the Son did not 


and Judgment was that Petens in Miſericordia pro falſo Clamote againſt the Son, D. 312. pl. 85. Trin. 
12 Elz. Anon. | 


(S) At what Time. 


19 an Account, ff the Defendant be 1 to account, Judg⸗ 
ment ſhall be preſently, before the final Judgment, Quod ſit in 
Vilericordia, quia non prius computavit. Dich. 14 Jac. B. R. 
e Caſe, aDjuDged in a Writ of Error, and affirm'd by the 
Cicrk to be the Cotirſe. | 

2. And in this Caf, if he be aſter found in Arrearages, Judgment 
(hall be ain nod fit in Yilericordia, Mich. 14 Jac. B. A. Far- 
'45 Cgc, aV;UDged, | 


5U | 3. In 


2 1 a 9 
1 3 
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k 4 1 wc: RE 

3. In Age the Defendant made Default the fir Day. T | 
be awarded by his Default; and if it remains 27 Daun . 
they thall not be amerced, becauſe it is at the fir Day; 145 H 
Corpora thall be awarded, Br. Amercement, pl. 41. cites 30 Aff 71 


hall 


\ 


2 


Sce (8) pl. 2. (T) How it ſhall be aſſeſs d. Where two Amerce: 
ments. The Defendant ſhall zot be amerced tai 
in one Action. 7 


Hill. 42 Eur 1. JI a Quare Impedir, if the Plaintiff recovers the Sree 

* 2 againſt the Oetendant, and thereupon judgment k ops 

C8. Demurrer tu have a Writ to the Biſhop, and upon this the Oetendant 

3 Le. 198. Is amerced, and after a Writ is awarded to inquire of the Damages 

18 and piled yas of on Bedient Null 8 and Judy: 
Ane ment alſo or this, ant hall not be amerc 

5 8 tag Co. 5. Specot 58. b. | " Again. 


not appear. | 
And. 189. pl. 225. S. C. but S. P. does not appear. Goldsb. 3 5. pl. 10. & 52. pl 1. $ 

S. a does not appear. Jenk. 259. pl. 55. ſays this Amercement is not double, but ' "oth 
the former. 


Rep. 58. 2. In one Action againſt the ſame Deſendant or Tenant, if the Dr: 
d. in Spe- kendant or Tenant pleads one Plea to Part, and another Ja to the 
N 2 reſt, Ox confeſſes Part, and pleads to Iſſue for the other, and leveral [(- 
on chi: ſues are found againſt him, pet the Defendant or Tenant ſhall not be 


accords 9 twice amerced. Co. 5. 58. b. 
E. 3. 6. per Herle, and 22 H. 6. 


See (O) pl. 3. In Treſpaſs againſt two, if one be found Guilty to [the] Damage 


2 Go ot ſo — by himſelf, and the other found Guilty to [the | Damage 
5 Rep. 58- [of ſo much] by himſelf, in this Caſe each Defendant ſhail be ſeveral 
core C, ly amerced, and the [Plaintiff alſo ſhall be ſeverally amerced agu 


ſays that this each of them. Co. 5. 58. b. 
appears in | 

47 E. z. 20.— But ſee (Q) pl. 5. and the Notes there, ——IFf there are 20 Iſſues, and found for the 
Defendant, yet there ſhall be but one Miſericordia; per Glyn Ch. J. 2 Sid, 137. Hill. 1658. 


Comb. 353- 4. In all Caſes Real or Perſonal, when there is but one Tenant or Deſeu- 
ſays that the daut, he ſhall not be twice amerced; but where there is but one Denman. 
Authorities dant or Plaintiff, and divers Defendants, the Plaintiff may be amercel 


ited for - a : . 
2 ſeveral times. 8 Rep. 61. a. in Beecher's Caſe, cites 9 E. 3. 6. 31 All. 
tion [which 31. 21 H. 6. 41. a. 40 E. 3. 40. a2. 
ſeems to | 
mean this Paragraph in the Caſe, there being only 4 Reſolutions properly ſo call'd] in Beecher's Citt 
8 Rep. 61. do not warrant that Reſolution. . 


In Dower the 5. When a Man confeſſes the AFion as to Parcel, and denies the ref, 


RTE which is found againſt him, he ſhall not be twice amerced, but ou: 
% Part, and amerced only. Br. Amercement, pl 56. cites 11 H. 4. SS. 
Judgment i f 55 i 
quod fit in Miſericordia; and as to the reſt be pleads in Bar, and upon Demurrer Judgment is gitens- 
gainſt him quod fit in Miſericordia; and this was objected in Error that a Man ' ought not be be 
twice amerc'd it the ſame Action; ſed non allocatur ; for both Judgments are final, and independent i 


one another, but otherwiſe where one Judgment is interlocutory only, and dependent on another, 3 — 
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- 


R | | 5 20 . f " © 
t. 1 Salk. 54. Hill. 4 W.3. B. R. Ld. Gerard v. Lady Gerard. —; Lev. 401. 
- 8 * not „ ren 592. pl. 6 Lady Gerard's Caſe. S. C. & S. F. and | mg 
sC _— per tot. Cur. For the 2d. Amercement was for a new Delay.—1 Salk. 253. pl. 3. $C. 


rent aff t accordingly.——— 12 Mod. 84. S. C. but S. P. does not appear.——Comb. 352. 
8 P. and Judgmen * Ld. Raym. Rep. 72. S. C. & S. P. and ü 
C and ſudgment according 95 e ee y P. 7 and Judgment accordingly. 


nd ſo Judgment given in ©: 


5% brought [Part] upon a Leaſe, and Part upon a Buying &c. and 
Ab ; an at liſte — the Leaſe, and as to the reſt the Baal tender a 
| T2 the Vlaintiff received it, and therefore took nothing by his Writ 
1 ches Part, and was amerced, and it is faid, that if che eaſe be found 
qrainſt him, he ſhall be amerced again; but 9 E. 3. per Herle, : Judgment 
ought notto have been given till the Iſſue had been tried; for the De- 
endant Jhall not be twice amerced, and then judgment ſhall be given 
lor both. Br. Amercement, pl. 17. cites 11 H. 4. 55 
J. The plaintiſſ may be amerced twice in ane Action, as where the 
lord Fitz water brought Treſpaſs agvinſ# two for hunting and killing two 
Deer, and one acquitted, and the other found guilty of killing one only, and 
he was amerced 100 8. againſt him who was acquitted, and another 
100 8. 2gainſt the other on his Acquitral as to the other Deer. Br. A- 
mercement, pl 2. cites 9 H. 6. 2. Lord Fitzwater's Caſe. 

9. Note, where a Sheriſf had two Exigents ag ainſt one upon Capias Ut- or. Fine for 
{13 um upon Condemnation, and Superſedezs comes to him before the 5th U * 
Cunty held, and yet he returned the Party outlawed, and allo returned 4 & and 
two Copies of the Exigents, and not the very Writs of Exigents by which fame Divers 
he was amerced co 20 J. for the one Return, and 201. for the other, and ſity. 
tw 301. for the Falſity of the Return of the one Copy, and to ſo much for 
the Return of the other Copy, viz. 100 J. for all. * And by the Juſtices, that 
which is ſo aſſeſſed upon a Miniſter of the Court is called an Amerce- 
ment, and not a Fine. But where a Stranger to the Court makes a Miſ- 
priſion, and ſhall make amends, there that which is aſſeſſed upon him 
is called a Fine, and not an Amercement, Br. Amercement, pl. 45. 
cites L. 5. E. 4. 5. 

9. It LE admitted, Arg. that the Defendant ſhall be but once amer- Ibid. 186. in 
ced in one Action fur one Default, but ſaid, that it there are many De- = PER 
faulrs the Detendant ſhall be amerced ſeverally for the ſeveral Defaults 3 
torevery Oftence. 2 Le. 4.5. Mich. 31 & 32 Eliz. in pl. 4. upon Fudg- 
Acceurt, Error was aſſigned, becauſe pon the firſt Judgment quod computer, it was cance Defenders 
in Wiſericerdia, and won the 2d. Judgment alſo Deſendens in Miſericordia, and ſo tevice puniſhed, but that 
vas rot allowed, becauſe there were 2 ſeceral Judgments, and Nanwocd ſaid, that ſo it was adjudged 
berwcen Brown ard Marſh, Noy. 134. Brown v. Barwick, | 


to. Fjef ment againſt four of 20 Acres ; three are found Guilty of 10 Acres, 
and Net Guilty of the reſt, and the fourth is found Not Guilty generally. 
judgment was, that the Plaintitf, quoad the three tallo Clamore 
tor 10 much as they were acquitted ot, & pro falſo Clamore againſt the 
lourth be in Miſericordia. Error was aſſigned, that there ought to be 
wo Amercements. The Prorhonotaries' ſaid, that the uſual Courſe is 
to maße Entries in ſuch Manner, but that ſometimes they find them 
made thus, viz. that quoad the three for ſo much whereof they are 
acquitted tit in Mifericordia, and as to the fourth quod ſit in Miſericor- 
d. Cro. C. 178. pl. 1. Hill. 5 Car. B. R. Deckrow v. Jenkins. 


(U) What 
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(U) What Court may impoſe it. 


Br. Amerce- 1, A Court Leet may impoſe a Fine upon an Officer if he will not 


8 do his Office upon Command. 5 Þ, 6. 12. b. 


but S. P. does not appear. Ibid. pl 65. cites 8 C. but S. P. does not a here. TTY 
liff will not return a Precept when the Ste ward commands him. Br.. Legt, pl. 7 Cites Py bas 
Ibid. pl. 14. cites 8. C. & S. P. accordingly. | | Np 


Ibid. pl. 65. 2. A Fine is aſſeſſed by the Fuſtices or Steward of the Leet, Coroner 
7 


Cites S, C. 
r Eſcbeator &c. Br. Amercement, pl. 25. cites 7 H. 6. 12. 


the Judge of the Court — Br. Fine for Contempts, pl. 18. cites 8 C. & S. P. as to the Steward of f 
a Pine is always #flcfled by rhe Diſcretion of the Juſtices and Brooke ſays it ſcems them * 7 — ” 
and Eſcheators may afleſs a Fine upon the Sheriff for not returning a Panel. ners 


3. For Conviction in Recaption in a Court of Record the Party ſhall be 
fin'd, but if in a Court Baron it ſhall be only an Amercement. Br. Fine 
tor Contemprs, pl. 60. cites F. N. B. 73 (D 
4. If any Contempt or Diſturbance to the Court be committed in any 
Court of Record, the Judges may impoſe on the Ottendeas a reaſonable 
Fine, and a Leet being ſuch Court, and the Steward Fudge there, he 
may impoſe ſuch Fine on ſuch Offenders. 8 Rep. 38. b Reſolv'd per 
| tot. Cur. Trin. 30 Eliz. C. B. in Grieſley's Caſe. 
8. P. 11 Rep. 5. Courts which are not of Record cannot impoſe a Fine, nor commit 
ps oy _ any to Priſon. Reſolved per tot. Cur. 8 Rep. 38. b. Trin. 30 Eliz. C. 
Mich si B. in Grieſley's Caſe. | 
= in God- | 
ys Caſe.— Godb. 381. pl. 467. Paſch. 3 Car. B. R Waterman v. Cropp, S. P. 


6. C. preſcrib'd to have a Vater- Curt within his Manor of Graveſend, 
and that they have uſed there to inquire of all Miſ-orders and Mice. 
meanors of Watermen there, and to have the Fines and Amercements of 
the ſame Court. One of the Jury there ſworn retuſed to give his Ver- 
dict, whereupon the Steward amerced him 20s. The —_ Was, 
what Court this was? and whether the Steward could atteſs a Fine? 
Adjornatur. Le. 216. pl. 299. Mich. 32 & 33 Eliz. C. B. Ld. Cob- 
ham v. Brown. 

8. P. per 7. Some Courts may * Fine but not impriſon, As the Leet; ſome cannot 
_ 2 J. fine nor impriſon, but amerce, As the County-Courr, Hundred, Court-Ba- 
5 3 ron &c. for no Court can fine or impriſon which is not a Court of Re- 
ac. in Caſe cord; ſome may impriſon but not fine, As the Conſtables at Petty-Seſſions 
of Bullen v. for an Affray made in Diſturbance of the Court; ſome cannot fine, impri- 
— ſon, nor amerce, As the Eccleſiaſtical Courts held before the Ordinary, 
5. in s C. Archdeacon &. or their Commiſſaries, and ſuch as proceed according 
Ee Ch. j. to the Canon or Civil Law; and ſome may fine, impriſon, and amerce, as 
ſays, that the the Caſe requires, As the Courts of Record at Weſtminſter and elſe- 
TO where. 11 Rep. 43. b. 44. a. Mich. 12 Jac, ſays it was obſerved 1n 
114 Godfrey's Caſe. | 
2 Gs, and yet cannot ĩimpriſon.—4 Inſt. 84. cap. 8 cites it as adjudged 3 Jac. in the Ex- 


chequer, in Sir Tho. Thimblethorp's Caſe, and afterwards in Waller“ Caſe, that the Chancery had 
not Power to aſſeſs a Fine for not performing a Decree. | 


And it ſeems 8. The Sheriff in his Tourn may impoſe a Fine on all ſuch as are guilty 


he has a dg of any Contempt in the Face of the Court; for he ſtill continues a Judge 
artena. 


* 
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| and there ſeems to be no Doubt but he may impoſe what p. ver ir 
of Needle Fine he thinks fir upon a Suitor refy/ing to be ſworn, or upon A 15 pond yoo 
wy refuſin to make a Panel &c. or upon a Tithingman neglectiug to Fine or an 
Bail 5 ener or upon a Furor refuſing to preſent the Articles where- Hlaereement 
make his FT 4. or upon a Perſon dul choſen Conſtable refuſing to b 3 
with they are charged, or upo Y n/table refuſing to be rempts to the 


wn 2 Hawk. P1. C. 58. cap. 10. S. 15. Court, and 
ſo . RS ſays, that 
ems robe no Doubt but that the Sheriff in his Torn might at Common Laxv, as the Steward of a 
there Leer (till may, award an Amercement of = Perſon indicted for any nce not capital within 
Cour! diction, without any farther Proceeding or Trial, and the Statute of 1 E. 4. cap. 2. clearly ſap- 
bhi o have had a Power of impoſing ſuch Fines. 2 Hawk. Pl. C. 58. cap. 10. S. 1). 


O. was fin'd by the Council of the Marches of Wales for refuſing to 
9. ar to a Bill there. Per Coke Ch. J. no Engl Court can Fine, and 
th) Mountague Serjeant urg'd, that their Inſtructions gave them a 
Power to fine, YET Coke faid, it is clear that they cannot, this being 
only a Non. feaſance, but if it had been after Sentence it had been ſome- 
biag; beſides, O. being impriſon'd for Non-payment brought a Hab. 
Corpus che Return whereot was not that they uſed to Fine before the 
Starure which confirm'd the Court, and theretore the Court held it clear 
that it was not good. Roll. Rep. 339. pl. 56. Hill. 13 Jac. B. R. Oli- 
er's Cale. 
agg Court, which is no Court of Record, may puniſh one that 
"(its the Proceſs of their Court, and may fine and impriſon for a Cun- 
unt to their Court acted in the Face of it; but ſhould they proceed to 
vive the Party Damages, a Prohibition would be granted. Vent. 1. 20 
(ar. 2 B. R. Sparkes v. Martin. 


(W) Fine for a Contempt. In what Caſes for ſuing in 
Contempt of the Court. 


. IF one Man arreits another in London coming to the Common Pleas Br. Fine for 
to anſwer a Writ at the Suit of the ſame Man, becauſe he ought to 1 

hive his [Irivilege, the Plaintiff hall be fined kor the Contempt to b C << 

the Court, 9 H. 6. 55. Curia. Br. Fine pur 


Contempts, 


8 Rep. 60. a. in Beecher's Caſe, cites S. C. according. 


pl. 24. cites 14 H. J. 7. S. P. accordingly. 
lv, and 9 H. 6. 55. 

So where an Attorney arreſted J. S. in the Country, and when J. S. came to London he arreſted him 
again in London for the ſame Debt. Anderſon told him that if one be ſued here for a Debt, and is af- 
ter arreſted in another Court for the ſame Debt, the Penalty is Fine and Impriſonment, and that is both 
the Law and Cuſtom of this Court, and they committed him to the Fleet. Goldsb. 30. pl. 5. Mich, 28 
& 29 Eliz. Avon And in Beecher's Caſe, 8 Rep. 60. a. it is reſolved qrhly, and laid down as a 
Rule, That where any one uſes the Countenance of the Law (which was inſtituted to make an End of 
Controverſies and Vexation) for double Vexation, he ſhall be fined, 


2. But if another Man had arreſted him, who was not Plaintiff in 


the Drit in Banco, he ſhould not be fined. 9 Þ, 6. 55. Curia. | 
3. Ik the Plaintiff in a Suit in Banco be arreſted at the Suit of the Br. Fine pur 


* 


Velendant in London, belore the Return of the Writ in Banco, this ts rb 


pl. 56. cĩtes 8. 

a Contempt to the Court, and for this he ſhall be fined and impri- E dl ther 

loned. 11 D. 6. 22. | the Plaintiff 
was comin 


towards the Court of C. B. to proſecute his Action, and the Defendant arreſted him in London, and the 


G * was fined and impriſoned for his Contumacy to the Court. 
des &. 5 


Firzh. Fines, pl. 13. 
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4. In Treſpaſs the Defendant was return d Nihil, whereas © 
Plaintiff came to London to ſue out another Capias, and the Defendan 


reſted him in London, and the Plaintiff brought Writ of Privilege by wh; 

the Body of the Plaintiff and the Cauſe was removed. The Plaintiff ra ich 
to be diſmiſs'd, and that rhe Deſendant be fined tor the Arreſt 4s q! 0 
this Suit; but denied per Cur. For it may be that the Deſendant dad s 
Conuſance that Plaintiff had a Suit e him in C. B. but W 


herwiſo ; 
would be if the Proceſs had been ſerved upon the Defendant, bent 


this. as it ſeems, is Conuſance. Bur if the Plaintiff” pending his $4; 
arreſted the Defendant in London, he ſhould be fined * be 5 — 
ſance of his own Suit. Br. Fine for Contempts, pl. 40. cites 4E 


4. 15. 


3. 1 — 3 2 


— — 


(X) Who ſhall be fined. 


£ 


ALY ITN an Action upon the Statute of Warlbridge, for driving a Dil. 
en 3 rreſs our of the County, if the Oetendant jultifies as Bailiff to 
Br. Treſ. © J. S. by Special Matter, and it is adjudged againſt him, he ſhall be 
paG, pl. 255. AMErceD ; tor though he juſtifies as Batliff, pet this is not proved. 


cites S. C. 

8 8 P. bur 32 All. 38. 

ſays that the Defendant ſhall be ranſomed, and that a Capias was awarded againſt him. — And the Year. 
Book ſays the Court doubted whether he ſhould be ranſom'd, or only amerced by the Statute; and that 
it was awarded by Sharde, by Aſſent of all the other Juſtices, that he be ranſom'd, becauſe he could not 
prove that he was Bailiff, but rather the Reverſe. See (D. a) pl. 1, 8. S. C 


Br. Treſ- 2. But otherways it had been if J. S. had been a Party to the Writ, 
pals, pl-255- 30 All. 38. 


cites S. 


— D. a) pl. 
6. 8 


(*) For æubat Cauſes a Fine may be impoſed. 


x. X Court that hath Power to fine may command the People to 
A Silence, upon a Jain. 7 P. 6. 12. : 
Br. Leete 2. A Court Leer may command the Bailiff ro execute his Office, 


Sc. pl. 14- as to make a Pannel upon A Pain, and if he doth it not, he ſhall for: 
So kit it. 7 Þ. 6. 12. b. 


S. C. cited : 

; tot. Cur. 8 Rep. 38. b. in Grieſley's Caſe, So it a Tithing-man refuſes to male Pre- 
þ ea 11. Leet, the Steward wall impoſe a reaſonable Fine upon him. Ibid. per Cur. cites 10 
H. 6. 9. a. 


Br. Fine for z. Tf d Juror at the Bar will not ſwear, he may be fined, 7 h. 6. 
Contempt, "ugh 


L 18. cites 


CI a E in a Leet departs wit bout giving Verdict, the Steward ſhall fine him. 8 Rep 38 
b. per Cur. cites Lib. Intrat. in Amercement in Debt, Fol. 149. 


* ü 1 8 . | * 
Br. Fine for Ik any of the Ju give their Verdict to the Court, bes 
N ct 1 agreed of their Derdict „ they map be fined. 43 All. 10. 


5s. 


ä 


a 
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— leads the Releaſe of the Plaintiff, 5, F. and fs 
In Treſpaſs if the Defendant pleads the Releaſe of the Plaintiff, 

hall not be fined to the King, becauſe this is not any Confeſſion . an ac 

of the Creſpaſs. 11 V. 6. 29. en 4 

Which is not 
f paſs, the Defendant ſhall not make Fine; for where the Defendant pleads in Bar, 

beg le Hiller: dre Piet ber ans F Wor r. due Lora fir ir C 


tempts, pl. 4“. cites 4 E. 4. 29. 6 


ine for Con- 


6. Vouchee comes by Covin of the Demandant, and therefore he was at- 

rach'd, and confeſsꝰd it, and made Fine. Br. Fine for Contempts, pl. 
cites 22 E. 3. Fitzh. Voucher, pl. 133. 

15 Bailiff convicted for diſtraining Vi & Armis, where no Rent was 
arrear, or the like, ſhall be fined ; otherwiſe if the Lord himſelf was fo 
convicted; for Non ideo puniatur Dominus per Redemptionem. Br. 
Fine tor Contempts, pl. 48. cites 30 Aff. 28. ' 

g. A Jury was put in a Houle to treat of the Iſſue; the 12th Man 
went away, and could not be found; and upon informing the Court there- 
of. another was ſworn and added to the other 11, and when the 12th 
came he was awarded to Priſon, and made Fine. Br. Fines for Co 
tempts, pl. 53. cites 34 E. 3. F itz h. Office of Court, pl. 12. > 

g. Jurors were fined halt a Mark each for taking Money after their Ver- A Juror was 
il given, tho* no Agreement was made for it before. Br. Fines for Ce 
Contempts, pl. 3 1. cites 39 Afl. 19. Marks for 

being ſworn 

and to deliver a N indicted of Felony, and the Juror was fined to the King. Br. Fines for Contempts, 
pl. 33. clies 40 All. 43. ; 


10. Lord of a Leet made a Fine of 408. becauſe his Steward took IndifFment Br. Fine for 
the Death of a Man in his Leet, which did nor belong to his Leer, and Vr 
{0 incroach'd upon the King; And a//o took Indictment of Robbery at D. 4. ; H. 5. 
where there is no ſuch Vill in this County, but in another. Br. Fine for 1. Ye 

Contempts, pl. 49. cites 41 Aff. 30. | | 
II. It one be by Mainpriſe and fails at the Day, and the Mainpernors S. P. where 
come by Capias or Volumtarily, they thall be fined, Br. Fines for Con- Judgment is 


tempts, pl. 1. cites 2 H. 4. 14. | 7s 


; dant, but in 
ſuch Caſe the Mainpernors ſhall not be condemned in the Sum; but otherwiſe if they give Security 


for the dum in Demand, as upon Iſſue upon Cap; ad Satisfaciendum or the like. Br. Fine for Contempts, 
pl. 57. cites 11 H. 6, 31. | 1 d 


12. One was Mainpernor fur the Defendant in Appeal of Death, and the 
Defendant did not pps ye of 15 n Proceſs 2 che Main- 
pernor, whereupon he rendered himſelf and made Fine, and had a Su- 
perſedeas; Quod Nota. Br. Fine for Contempts, pl. 10. cites 8 H. 4.7. 

13, One who offer'd himſelf to be Pledge tor another for the Peace, 
ſwore he could expend 4o s. a Near, and upon another Examination cun- 
feſs'd he could expend but 20s. a Year, and was ſent to the Fleet till he 
= made Fine; Quod nota. Br. Fine tor Contemprs, pl. 20, cites 7 H. 

25. | bogs MD 

14 In Treſpaſs, ſeveral were condemn d, and the Plaintiff ſaid that one 
f them was in the Hall, and pray'd to have an Officer to bring him in, and 
had one, who upon the ſhewing of the Plaintiff arrefted . M. at whoſe 
Requeſt he tarried with him till he had a Wrir of Privilege out of B. R. 
ard then he carried him to C. B. but the Court was up before his Re- 
wrn thither, and then he iet him go at large; But per Cur. he is not 


chargeable as for an)Eſeiipe, as a Sheriti ſhould be that rakes a Min by 
"rir becauſe he has a Priſon to keep him in, and the Writ aſcertains 
the Perſon whom he is to take, whereas here he was inform'd only b 
ve Party without any Record, and if the Party when he — 
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Court vill deny his being the ſame Perſon, they ought 5 1 
tho* they know him to be the ſame Perſon, their knowing bin fn 


ing not as Judges of Record; But they were of Opinion that the C 
ſhould be fined tor his Delay and Demeanor. Nota. Br. Fine for Uu 
| rempts, pl. 4. cites 33 H. 6. 55. | 
8. P. for be 15. It a Felon reads as Clerk, and the Arch-deacon or 
is not Judge fuſes him, he ſhall be fined. Br. Fine tor Contempts, pl. 


of him but 

the Juſtices H. 6. 49. 

are his 0 4 E. g Thid, ol 8. P. and 
udges. Br. Fine for Contempts, pl. 43. cites 9 E. 4. 28.—.IUbid. pl. 37. S. P. and cites 8. 

» 55 and ſo for admitting Felon a Clerk who 1s not Clerk. Ibid pl. 27. cites S. C. 18.0 


Ordinary 1. 
J. Clteg 14 


But the De- 16. A Furor made Fine to a Year's Value of his Land, becaiſe he 
_—_— of appear d and was challenged and tried in, and made Default when he ſoul 
Pain mig be be ſworn. Br. Fine for Contempts, pl. 28. cites 36 H. 6. 27. 


at the Prayer > 
of the Party, and not otherwiſe. Br, Fine for Contempts, pl. 42. cites 4 E. 4. 35. 


17. If the Sheriff or his Bailiff ſerves a Writ every Man is bound ij 4 
bim, and this by che Common Law, and it they do not, being requegeg 
by the Sheriff, they ſhall be fined ; As it the Sheriff requires them io tas 
a Felon, and they retuſe, they ſhall make Fine. Br. Fine lor Contempt 
pl. 35. cites 3 H. J. 1. | 

8. P. and ſo 18. A Furor that eats and drinks before the Evidence be fully give 
if he takes a ſhall be fined ; ſo if he eats or drinks in the Houſe betore or after th; 


1 are agreed of their Verdict. Br. Fine for Contempts, pl. 25. cites 10 


given. Ibid. H. 7. 30. 
I. 61. cites 36 H. 6.—D. 55. b. pl. 10. Trin 35 H. 8. 8 P. as to eating &c. admitted. —0y : 
Tin. 30 Eliz. in Calton's Caſe ſuch Jurors as had eat were fined 5 1. and committed to the F ext. * 


Sav. 93-pl 19. The Homage at a Court Leet Time out of Mind had eleRed ; 
bd. = by Conſtable, and becauſe J. S. was elected according to the Cuſtom tor the 

ont Th, ged next Year, and refuſed to take the Oath, and deparced in Deſpight of 

the Court, the Steward fined him 5 1. and reſolved good, and that with. 

out any affeering. 8 Rep. 38. Trin. 30 Eliz. C. B. Grieſley's Cafe. 

20. A Fine aſſeſſed by a Steward in a Court Leer for not coming tv 

Court and doing Suit, is not warrantable without a Preſentment that he cugh 

to do Suit at Court; but in ſuch Caſe he ſhall rather be amerced than 

fined. For Anderſon ſaid that for ſuch Offences as are within the Conuſant 

75 the Steward as Fudge, and of which he hath the View, he may attels 

ine; but not of others, unleſs preſented, & non conſtat to the Steward 

if Reſident or not, or what Cauſe he had for his Abſence. Cro. E. 241. 

pL 2. Trin. 33 Eliz. C. B. Hall v. Turbet. 

21. If the Tenant or Defendant Relicta Verificatione cog noſcit Attionen, 

he ſhall be fined for his Falſity. 8 Rep. 60. a. Mich. 6 Jac. in che E- 

chequer in Beecher's Caſe. 


(Z) In what Actions a Man ſhall be fined by 
Judgment, 


Br. Fine for 1. A Man ſhall not be fined in an Audita Querela. 12 h. 4 
CO 15. b. 

. Cites | 
. : y H. 4. 6. and 15. S. P. by Hull clearly.-—2 And. 160. S. P. Arg. 


2. I 


„ 


. ns ann, - 
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— 


— Action upon the Statute of Marlebridge for driving a Di- See (D. 9 
2. ms Country, the Defendant ſhall be ranſom'd (which 5 Tres 


* | | . Treſpaſs 
. that this ſhall be fined.) 30 All. 38. pl 255: Clans 


Ist. 106. 8. P. as of a Thing done againſt the Peace. Br. Fine for Contempts, pl. 30. cites 30 
4 el 


» Aff. 28. but it is miſprinted and ſhould be (38.) and ſo are the other Editions. 
zan, 


In an Aſſiſe of a Rent, If the Tenant be found Guilty of a Diſ. Br. Fine for 
cin "th Force, by reaſon of a Reſcue made by him, without Vi & Contemprs, 


"ye yall be fined, tho this be not within the Statute, 33 b. 5.8 


2 S. P. in AC 
. 1 . i ſiſe, (gene- 
hy as it ſeems z] but otherwiſe if the Diſſeiſin be found without Force; for there he ſhall be only 

fa ed; for the Writ ot Aſſiſe does not mention Vi & Armis, but Injuſte & fine judicio Diſſeiſivit. 

8 Re 59 b. Mich, 6 Jac. in the Exchequer, 2 Cur, in Beecher's Caſe, cites 8. C.—8. P. according- 

11 4 "ſon of the Force; and if the Defendant brings Certificate of Aſſiſe, which is return'd Tarde, yer 

0 pia pro Fine ſhall iſſue. So if the Defendant brings Attaint; but contrary upon 7/rit of Error. Br 


Fine tor Contempts, pl. 46. cites 33 H. 6. 21. 


4. 10 E. 1. Rot. Finium Pemb. 9. Fine taken for not proſe- 
cating an Appeal XL. | 4 

;. He who is outla wd upon Indictment of Treſpaſs at the Suit of the 
King, ſhall make Fine and Ranſom. Br. Utlagary, pl. 37. cices 22 

I. 47: 
art Man ſhall be fined in Maintenance. Br. Fine for Contempts, pl. 


21. cites 19 H. 6. 4. a i : | ; 

n. Tuſlicies of Treſpaſs lies without Vi & Armis, and therefore Fine 
hall not be made there; contra in Writ of 'Treſpaſs Vi & Armis, Br. 
Fine tor Contemprs, pl. 52. cites 8 E. 4. 15. per Littleton. 

9. In H Warranto it a Man makes Default, whereby iſſues Venire 
Facias, and he makes Default at the Day, the Liberty ſhall be ſeiſed 
{cr ever ; per Catesby. Bur he held that no Capias pro Fine ſhould iſſue, 
becauſe Non conſtat whether he had it by Right or by Wrong; but by 
Choke J. it hall be intended now that he had it by Wrong, ſince he 
does not come to ſhew his Title, and therefore Capias pro Fine ſhall 
fue. Quære. Br. Fine for Contempts, pl. 23. cites 15 E. 4. J. 

9. In Actions in which the Offence is ſuppoſed with Force, or in Deceit of 
the Court, it the Detendant confeſſes the Action at the firſt Day, yet he 
wall be fined and impriſoned ; tor his Appearance and Conteſſion is a 
Manileſtation of, and no Satistaction for, his Offence, 8 Rep. 61. b. 
Mich. 6 Jac. in Beecher's Caſe. 

10. The Detendant was outlaw'd pon an Information for ſeducing a 
ang Gentleman to marry a young Woman of a lewd Charatter, and fined 
5200/, It was moved that he could not be fined upon the Outlawry, 
becauſe in Miſdemeanor the Ourlawry does not enure as a Conviction tor 
the Ollence, as it does in Felony or Treaſon, but as a Conviction of the 
Contempt tor not pleading, which is puniſhable by a Forfeiture of his 
Goods and Chatrels; and if he might be fined now, he mult be fined 
again on the principal Judgment, and it was held irregular. 2 Salk. 
294. W. & M. B. R. The King v. Tippin. | 


ey 


- 


11. After a Capias Utlagary return'd hon inventus, the Court may ſet 


a Fine upon the Party ablent. Cumb. 36. Mich. 2 Jac. 2. B. R. The 
Ning v. Whitacre. Tr 


5 Y (A. a) For 


+ 
* — — — 2 — —— — — ͥĩͥ — - 


. An 


(A. a) Fot what Cauſes a Man ſhall be fine 


Br. Amerce- 1. IN an Action, if a Man denies his Deed, and this | 
ment, pl. 56. 1 him by Derdict,. he ſhall be fined for his bal 75 and nennt 


cites 11 H. 4 


55.8.P. ac. to the Jury. Co. 8. Beecher, 60. * 33 H. 6. 54. b. Curia, E 


cordipgly. 24. D. 3 E. 6: 67. 19. admitted. 9, 8 El. 2 3. 6. + F 
2 Gulf judged. e * ch Ge 4 20 a 


admitted by Judgment, Paſch. 12 Jac. Jones v. Croſs, See (G. a) pl. r. S. P. 

* Br. Fine for Contemprs, pl. 3. cites 8. C. & S. P agreed. — -— Be. Amercement. pl. 5. ci 
6. 50. accordingly Fitzh. Fines, pl. 16 cites 33 H 6. accordingly. E eln 230 

+ Firzh. Fines, pl. 25. cites 8. C. accordingly. 

+ Br. Fine for Contempts, pl. 3. cites 8. C. Fitzh. Pledges, pl. 3. cites 8 C. 

He who denizs the Deed of his Anceſtor, which is found againſt him, Jball be amerced ; but if * 
econ Deed, he jhall be fned. Br. Amercement, pl. 5. cites 33 H. 6. 50. - N r 
his own Deed, ſo that he 1s convicted of it, and awarded to Priſon for the Denyine, there he 1 n, 
amerced; for where a Man ſhall be impriſoned, he ſhall not be amerced Br. Amercement IN 

1. 


Cites 11 H. 4. 55. 


See (G. a) 2. So in an Action of Debt, if the Defendant pl-ads the Acquitrance 
pl. 2.——_ of the Plaintiff, and the Plainritt denies ir, and this is tound for him 
and ene (ae by Verdict, the Oetendant ſhall be fined tor his Fallity, as well as if 

he had denied his own Deed. 33 Y. 6. 54. b. Curia. Co, 3. 


above, he 

ſhould be Beecher, 60. 

fined and 

impriſoned ; but in either Caſe if after bis Plea be confeſſes the Matter, he ſhall be amerced only; fo. 

the Judgment is only upon the Confeſſion, and the Plea is waived. Br. Amercement, pl, 5. Cites 2: 1 

6. 50. Br. Fine for Contempts, vl. 3. cites 8. C.— Fitzh. Fines, pl. 16. cites S. C. & 5. b. rer 

Priſot; quod fuit conceſſum, by the Prothonotaries. 
In Debt the Defendant reg the Plaintiff s Releaſe, and the Plaintiff denied ir to be his Deed, and i: 

was found Not his Deed. The Judgment was Quod fit in Miſericordia, and not Quod capiatur ; but all 

the Juſtices and Barons held it well enough, becauſe it was the Deed of another which he pleaicd ; 0 

that tho' it be falſe, he ſhall not be impriſon'd ; but otherwiſe where he denies his own Deed; and 

E affirm'd, Cro. E. 844. pl. 31. Trin. 43 Eliz. in the Exchequcr- Chamber, Walker y, 


ancock. 


As where an 3. If a Writ abates through the Default of the Plaintiff himſelf, he 


Attaint va- (hall be fined. 34 All. 9. 
ries fromthe 4. As if a Writ abates for that the Plaintiff or Defendant is miſ- 


ue Nane named, the J2laintiff ſhall be fined ; for this is his own Fault. . 


in the Name X 

EG Plais: All. 9. adjuoged, 
#iff, this | 

being his own Default he ſhall be fin d. But per Sharde, it is otherwiſe if it be not by his own Default. 
Br. Fine for Contempts, pl. 30. (bis) cites 54 Afl. pl. 9. but it ſeems miſprinted for (34 Al. pl. g.) and 


ſo are the other Editions. 


* Br. Fine 5. Tf the Plaintiff be nonſuit, he ſhall be fined, * 34 All, 9. ad 
pur Con. mitted + 41 All. 8. 


tempts, pl. h 
30. (bis) cites S. C. & S. P. accordingly. + Br. Appeal, pl. 74. cites 8 C. Fitzh. Corone, pl. 
219. Cites S. C. 


gt a Writ abates for Want. of Form, the [plaintiff ſhall not be 
Fol. 220. fined. 34 Af, 9. For this is not the Fault of the Plaintift. I 
9. 


Br. Fine for Contempts, pl. 30. (bis) cites 54 Aſſ. 9. per Sharde ; but ſeems miſprinted for 34 A 
and ſo are the other Editions. 


7. 80 


n ** 


. ————— 


- _ . -—" AMmercement. "2" "1 
— o if a Writ abates tor want of Matter in Law. 34 Aff, 9. Br. Finefor 
, | 


Contemprs, 


pl. 30. (bis) cites 54 AM. 9. by Sharde, but ſhould be 34 Al. 9. and ſo are the other Editions. 


g. In an Appeal of Mayhem againſt ſeveral, if ſome of them are Fitzh. Coro- 
Hund Guilty, AND the Plaintiff prays Hall de ain d dor d them, and re- 8 74 2 
linqailbes his Suit agaialt che reſt, he ſhall be find for his not proceed⸗ bs. 
ing againſt the reſt. 22 All. 82. adjudged, — gr. 7 
2 | | .. peal, pl. 60: 

9. If one derves his Tally of Debt ſcaled, he ſhall not make Fine as he — 7 
0.411 upon denying his Deed. Br. Fine for Contempts, pl. 51. cites 
C. 2, Fitzh. Fine 115 & 116. . | 
1 1, Ifa Man at 4 Fuftice.Seat makes a falſe Claim by claiming more 
chan he ought, he ſhall be fin'd tor ſuch talſe Claim. 4 Inſt. 297. cap. 

. cites 8 E. 3. Itin. Pick. fol. 15. Lanc. fol. 64. 

11. For all Contempt s done to any Court of Record againſt the Command 
lle King by his Writ under his Creat Seal, the Offender ſhall be fin'd 
and impriſon'd, As in Quare non admiſit, _ incumbravit, Attach- 
ment upon Prohibition &c. 8 Rep. 60. a. in Beecher's Caſe, cites 19 E. 
Quare non admilit 7. 23 E. 3. 22. 26 E. 3. 25. 20 E. 2. Coro ne 
„21. Standt. 132. 

ne th Bur when the Tenant or Detendant ſe retraxit or receſſit in Con- 
ent Curie, this is not any Contempt againſt the Command of the 
ing by his Writ. 8 Rep. 60. a. b. in Beecher's Caſe. 

13. In Appeel ff Mayhem, by which he loft his Hearing, it 2 
vpon Examination that he is not maim'd, but can hear very well, and 
theretore thall K fin'd tor his falſe Appeal. Br. Fine for Contempts, 
pl. 12. cites 8 H. 4. 21. 

14. It the Defendant in Replevin claims Property falſely, and this be Br. Return 
Ch ina Proprietate Probanda, he thall be fad 2 laden d. Br. or on 
Line lor Contempts, pl. 14. cites 11 H. 4. 4. © C. accord- 

15. But orherwite where a Servant claims Property for his Maſter, and ingly. —— 
the Property is tound againſt him, there the Matter ſhall not be find. - ny Og 
Br. Fine tor Contemprs, pl. 14. cites 11 H. 4. 4. aites 8. C 


accordingly. Fiteh. Proprietate Probanda, pl. 1. cites S. C. that the Defendant in Replevin clatm- 
ethe Property tobe in his Maſter, whereupon a Writ of Proprietate Probanda was awarded as it was 
li; and Huls ſaid, that if the Property be found in the Plaintiff, the Defendant ſhall be fin'd &c. 
—$ Rep. 60. a. in Beccher's Cale, 8. P. that he ſhall be fined and impriſon'd. 


16. In Replevia the Deſendant avow'd for Damage fea/ant, and found 
er the Avowant, and upon a Returno habendo and an Averia elongata 
returned, and a Withernam awarded, the Plaintiff on bringing the Mo- 
ney into Court prayed Stay of the Withernam ; but the whole Court 
was clear againſt ir, becauſe the Plaintiff havin aer the Cattle, 
which 1s @ Contempt, ought to pay a Fine, and aſſeſſed a Fine accord- 
ingly, and then the Plaintiff had his Prayer, 2 Le. 114. pl. 211. Mich 
29 & zo Eliz. C. B. Anon. : 
17. It two are Fighting, and others are looking on, who do not endea- $: P. accord. 
Hur to part them, and one is killed, the Lookers-on may be indicted ing'y, 3 toſt 


:n4 fined to the King; Per Popham, quod Yelverton conceffit. Noy eier 
50. \Vilburn's Cafe. _ that are pre- 

| | ſent when 
a Man 3 0ain do not their beſt Endeavour to apprehend the Manſlayer, they / ſhall be fined and 
"1 HOQNCA. 


15. In Debt by an Executor, the Defendant pleaded a Releaſe of the Te. 
def wade 10 himſelf, but found againſt him, and Judgment in Miſericor- 
dia. Error was brought, becaule it ought to be a Capiatur, he having 
pleaded a talſe Deed. [No judgment or Opinion of the Court is men- 
ton d.] Cro. 1 255. pl. 12. Mich. 8 Jac, B. R. Gyblon v. Har- 


Lott E 
(B. a) 


* 


ͤ—-» 


8 —— 


8 Amercement. 


(B. a) To whom, and how the Fine may be im. 
poſed 


If aStatute 1, IIa Man be indifted for Extortion in his Office as Bail 
preſcribes a Sheritt, and found Guilty, yet he cannot be fund to . 


certain Sum, 


and does not grieved i any Sum. Pill. 11 Car. B. N. Brunſder's Caſe, in J 
refer it to the Młlt of Error upon a 2 at the Seſſtons at Sarum 0 q 
Diſcrerin the Judgment reverſed per Curiam, becaule the Judgment whe.” 
his Court of render treble Damages to the Party grieved, this not being aan 
King's any Statute that warrants it. x 

nch can- 
— make any Mitigation of it, per Coke and Doderidge J. but Coke ſaid, that it is other i", where 


the Statute does not preſcribe a certain Sum, but ſays that it ſhall be double the Value, or in ſuch M...... 
Roll Rep. 194. Paſch. 13 Jac. B. R. The King v. Wray. er in ſuch Manner, 


If Fines are 2. Fines aſſeſſed in Court by Judgment upon an Information, cannot 
3 be afterwards qualified or mitigated. Cro. Car. 251. Paſch. 8 Car, B. R. 
Court of The King v. Sir Ja. Wingheld & al. 
es hether ſet with hout Cauſe, and 
judge of them, whether ſet with or without Cauſe, and to mitigate them when imoo'd 
= 336. Paſch. 31 Car. 2. B. R. Anon, ; 9 gen e 
A Fine ought to be abſolute, and not conditional; and therefore a Fine, unleſs ſuch a Thing he 
done in Futuro, is void; and by Common Law a Fine for Non-repairiug of Hie bævay was * for the De. 
fault in not repairing the Highway, and ought to be abſolute ; but by a late Statute the Fine is to 
towards the Repair, per Holt. 12 Mod. 318. Mich. 11 W. 3. Anon. In Caſe it ſhould not 
be repaired by ſuch a time. See Kelyng's Rep. 34. 


W bes (C. a) Impriſonment. Capiatur. Againſt what Per- 


8 ſons judgment ſhall be quod capiatur. 
to retain him | 
till be bas 


made Fine, 1. I an Infant be Plaintiff in an Attaint, and this is found againſt 


„ wg ge him by Verdict, he ſhall be impriſoned. 30 Alf. 18. adjudged 


his Fine he ought to be delivered immediately, and the King cannot juſtly retain him in Priſon after 
the Fine tendered. Br. Impriſonment, pl. 100. cites it as determined in Parliament Anno 2 M. 1. 
The Attaint was upon Oath paſſed againſt his Father. Br. Impriſonment, pl. 64. cites & C——Firzh. 
Impriſonment, pl. 10. cites S. C. | | 


Fitzh. Im- 2. And the Impriſonment ſhall not be pardoned of Courſe. 3o Al, 
priſonment, 1g. adjudged. | 


pl. 10. cites : ; 
S. C. accordingly Br. Impriſonment, pl. 64. cites 8. C that the Infant was adjudged to 


Priſon. 


Br Amerce- 3. Tf an Infant brings an Appeal, and this is abated becaule it does 
ment, pl-61- not lie during his Jnfancy (admit this to be Law) yet he thall not 
bur that is be impriloned. 41 Aff, 14. 

that he Was 

amerced, but it was pardoned by his Nonage. 
ing amerced. | 


Fitzh. Age, pl. 74- cites S. C. but is as to his be- 


4 if 


—— 


rn. A ls. am. AM 4 
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It an Intant be arcainted of a Diſſeiſin in an Aſſiſe, the Judgment * Br. Lager 
al he * quod Caplatur. 43 All. 45. adjudged. Bur this (hay be cus l 


| tra that an 
| iſſeiſor with Force ſhall not be impriſoned. + Br. Impriſonment, pl. 55. cites S. C. 
2 5 — he is an Infant. ——Br. Coverture, pl. 43. cites S. C. as 


5. Jn an Aſſiſe againſt Baron and Feme, if the Feme be received upon Br. Impri- | 
che Detault of the Baron, AND pleads in Bar, and acknowledges an 3 
Outer, and the Demandant takes Iſſue upon che Bar, and this is Pray e 


| ; ;  a"cordingly, 
(ound tor che Demandanr, the Tenant ſhall not be impriſoned for thts nor mall the 
Confcion of an Duſter, becaule ſhe is a Feme Covert. 37 Af, 1. B. con be im- 


priſoned. 
adzudged. : : | : tho" before 
te Default he and his Feme pleaded in Bar; for his Plea was waved by his Default, and therefare by 
Award they both wear quit. — Firzh. Impriſonment, pl. 2. cites 8 C. 
In Aſſiſe Feme Covert <vas found DPiſſciſor with Force and Arms, and therefore ſhe was committed to 
Prifon. Br. Impriſonmenr, pl. 45. cites 16 Afl. 5,—Br. Coverture, pl. 36. cites S. C. 


6. Tf a Feme Covert be found guilty of a Treſpaſs before the Cover- Hr. Impri- 


dure ſhe ſhall be timpriſoned. 22 Aff, 87. 2 0 
and the Feme was impriſoned, but nothing is mention'd there of the Treſpaſs being betore the 
Overture. 

* paſſed againſt the Baron and Feme, and therefore they were amerced and taken, ard ſo ce 
ume Govert taken and amerced. Br. Amercement, pl. 9. cites 42 E. 3. 26. 


„ It a Biſhop be attainted of a Treſpaſs againſt the Peace he ſhall D 315. a. 


not be taken as another Yan, becaule he is a Jrelate, 29 E. : Err“ 


3. 42. 3. 30. §. P. 
/ : ; : accordingly. 
bid. pl. 90. Trin 14 Eliz. 8 P. adjudged. — —S. C. cited Arg. Mo. 768.—— Attoint by the Biſlop 


of Hereford, who was Norſuited, by which he was taken; Quod nora. Br. Impriſonment, pl. 3 2. 


cites 6 All. 5. 


$. Bur it ſeems if he be atrainred in a Præmunire upon 27 E. 3. the 
Judgment ſhall be quod captatur cc. for chis is expreſsly given by the 
Statute againſt all Men. Dubitatur. 39 E. 3. 7. b. | 
9. In an Attachment upon a Contempt againſt a Prior for refuſing Br. Impri- 
to admit the Vadeler of the King to a Corody, it he be attainted chere- 2 
ot he ſhall be impriſoned. Dubikatur 38 Aft. 22. . 
ſeems mil- 
prtnted, and that it ſhould be (22.) as in Roll Upon a Nihil return'd againſt a Pr ior Capias Was 
denied, but there they faid that upon Reſcous or Contempt return'd it lies. Mo, 768 Arg. cites 27 
H. S. 22. And that in Treſpaſs a Nihil was return'd againſt a Prior, whereupon a Capias was 
ved; fed non allocatur, becauſe it is a Name of Dignity, and preſumed that he has Aſſets in an- 
other County. Iod Arg. cites ? H. 4. 2. | | | 


10. Jf a Biſhop be attainted in a Writ of Oyer and Terminer for Attaint by 
bwning ot Houſes, the Judgment shall not be quod captatur. 29 %%% 7 


; Here ford 
all. 33. adjudged, 2 
Non ſiited, 


and therefore was taken ; Qnod Nota. Br. Impriſonmear, pl. 32 cites 6 Aſſ. 5,-—Fitzh. Judgment, 
. 2 5. Cites 8. . | 


11, Tf a prioreſs be attainted in an Aſſiſe of a Diſſeiſin againſt her own 4 Impri- 
Ded ſhe ſhall be inpriloned. 40 AN. 16. onment, pl. 


20, Cites 
S. C. Ibid. pl 93. cites S. C. accordingly. 


12. Ik a Baron of Parliament be found a Diſſeiſor with Force in an Cro. E. 170. 


Alle, the Judgment againf him I ve Quod captatur, Pill. El 8 
5 * 


— 


„„ Amerccment, 
Thynne S.C. El. B. B. the Lord Sr Hurd Caſe, adjudged and amr 
adiudged | | red 

judge 4 L2rit of Error. na 


and athrm 
for it is upon a Diſſeiſin found, in which Caſe a Fine is given by the Statute, and no Perſon b.; 


exempt therein, it ſhall bind a Nobleman as well as any other. And tor a Contem | "g 
a Nobleman, and this Fine is for the Contempt to the Law. bt @ Capias lies againlt 


3. So in Debt upon an Obligation againſt a Baron of Patlam 
Fol. 221. if the Defendant pleads Non eſt Factum, and the Iſſue 18 — 
i againſt him the Judgment againff him chall be Quod capiatur T 
pl. 26. 8. C. 39 El. B. R. between the Earl of £Z:2co/n and Flower, adjudged ＋ 
pup 1 ; Writ of Error, g 


and affirme ; 
in Error; becauſe upon this Plea found againſt him a Fine is due to the Queen, and 
Privilege againſt her, and therefore a Ca pias pro Fine well lies. none ſhall hare 


S. P. Br. 14. In Aſſiſe two were found Diſſeiſors with Force and Arms, and the 
. one was an Infant of 18 Years, therefore he was not awarded to Priſon 
ons, "6 4a; 25 . 
in 1 E. . was awarded to Priſon, Br. Impriſonment, pl. 43. cite; 


7. 
S. P. Br. Coverture, pl. 36. cites 16 Aſſ. 7. 


The Baron 15. In 'Treſpaſs of Battery againſt Baron and Feme, the Feme was found 
ſhall not be Sees d therek he Fe > tarde - 

3 Guilty and the Baron not, and therefore the Feme was impriſoned and the 
My his Baron nor. And note, that ia every Caſe of Force, u here any Force is 
Feme, nor found in Treſpaſs Y & Armis, Falſe Impriſonment, or Ailife, the Jude. 
ſuffer corpo- ment ſhall be Quod detendens Capiatur; For he mall be impriſoned tor 


_ _ a Fine for the King. Br. Impriſonment, pl. 53, cites 22 Atl. 87 


Feme, nor for her Default. Br. Impriſonment, pl. 100. (bis) cites 43 E. 18. 


Aſſiſe againſt 16, An Infant ſhall not be impriſon'd for pleading a falſe Deed. Br 


ork Sane Impriſonment, pl. 62. cites 28 Aff. 10. 


. 74 by Deed with a Stranger, which paſſes againſt him by Proof of Witneſſes or the like, he Hail 
impriſoned, per Babbington and Marten, becauſe the Statute is general and does not except an In. 
fant ; But Paſton contra; for an Infant ſhall not ſuffer corporal Puniſhment by Statute unleſs Infant be 
expreſſed by Name in the Statute. Br. Impriſonment, pl. 101. cites 3 H. 6. 51. 
BY ne ment was given apainſt an In ant quod capiatur, whereupon Error was brought, and this was 
ign'd. Williams J. ſaid that there is no Caſe in Law to warrant ſuch Judgment againſt an Infant, 
Quod capiatur (wnleſs only in the Caſe of Felony.) And the whole Court agreed with him herein, that this 
is a clear Error, and for that Reaſon the Judgment was reverſed. Bulſt. 172. [but miſpaged 162 
Trin. 9 Jac. Daby v. Holbrooke, 


Br. Fines for 15). Feme brought Appeal of the Death of her Husband, and the Baron 
x rag] was brought into Court, and the Feme appoſed it he was not her Baron, 
&C, : who ſaid that ſbe ſuppoſed he had been dead, where in Fact he was alive, 
by which ſhe was impriſon'd for her talſe Appeal, and the Baron went at 
large; for it ſeems that he was not of Covin with the Feme in bringing 
the Falſe Appeal. Br. Impriſonment, pl. 106. cites 8 H. 4. 15. _ 
18. A Mayor and Commonalty who are attainted of Diſſeiſin with 
Force, ſhall not be impriſon'd, becauſe they are a Corporation. Br. Im- 
priſonment, pl. 95. cites 21 E. 4. 13. & 14. per Pigot. 


(D. a) Wha 


A mercement. | oh 4 5 5 


—  — 


(D. a) Mo ſhall be impriſoned. 


A an Action upon the Statute of Barlbridge, for driving a Diſ- Br. Treſpaſs, 
: "8 out of the County 3 if the Defendant juſtifies as Bailiff co J. 8. ol. 25 5. Cites 
ara pleads 4 Special Juſtification, and this 18 adjudged againſt him, he . 
ſhall be or — though he juſtifies as Bailiff, vet it is not?“ W 
d. 30 All. 38. . | 
lee nt it had been otherwiſe if J. S. whoſe Bailiff he was, had been Br Treſpaßz, 


Party. 30 Aff. 38. pl 3 
Ik an Acrainr be brought againſt one who was nor Party to the In Artiar 
Grit Recovery, he ſhall not be impriſoned. 8 0. 4 23. b. one came a la- 


. | tere, and was 
e elved, and maintain d the firſt Oath, and it was found againft him, yet he was not committed to Priſon. 
gr Impriſonment, pl. 41. cites 14 Aſſ. 2.—8 Rep. 60. a. in Beecher's Caſe, S. P. <ites 14 Al. 2. 42 


E z. 26. b. 9 E. 4. 33. 


4. Ik an Attaint be brought againſt a Feme, Tenant in Dower of * Br. Rr. 
the Pottetiion of her Husband, upon a Recovery by her Husband, if ſhe nt, pl Ba. 
maintains the Oath or not, and this is tound againſt her, and the ohh 
ury attainted, pet ſhe {ha!l not be tmprifoned, becauſe ſhe is not the rain, pi 58. 
Petlon that recovered. * 41 18. ad)udged. 4e Aff, 20, cites s. C 


Attaint 
adjudged. | Baron . 
nne, which paſſes againſt them, they ſhall be ſamerced and impriſoned. Quod nota. Br. Impriſon- 


ment, pl. 5. Cites 42 E. 3. 26. . 


5. ut otherways it had been, if it had been found againſt the Party * Br. Attaint, 
bimſelt who recover'd in the tif Action, it he maintained the Oarh in 1 
the Attatnt. * 41 All. 18. 8 D. 4. 23. b. | 8. P. Br. Im- 

pri ſonment, 
g. cites S. C. But contra if his Heir or Aſſignee maintain the Oath who were not Parties; Per 
Membray J. 

6. So it he had not maintain'd ir, but had made Default, and the 

zuty after had been attainted, 41 2 18. admitted. pl. So. cites 


7. In Treſpaſs againſt Baron and Feme, if the Feme be found Guilty gr. Impri- 
auch the Baron Not guilty, the Baron ſhall not be impriſoned, 22 All. ſonment, pl. 
57. adzudged. 53. Cites 8. C. 
8. In Trelpals againſt Baron and Feme, if the Feme be found * Br. Impri- 
Glilty, and the Baron Not \gitity, the Baron ſhall not be umprt aan pl. 
ſoned. * 22 AM. $7. adjudged. Concra Mich. 15 Jac. B. B. m 2G 5) 
Nod end Surcliff *s Caſe, by the Clerks, Trin. 4 Jac. B. R. Rot. 5. 6. 
between + White and Halſe, ad)udged in a Mrit of Error upon a + See (N) 
{ldgment in Banco, where it was in an Action of Battery againſt Pl 8. 5. C. 
aon and Feme, and the Baron found Not guilty, and the Fee Guil- n 
'v, the Judgment was Quod capiantur ag well the Baron ag the. f C. 
Sem, becauſe the Baron is Party to the Action, anfl aught fo pay the a6 ps: 
Fine of the Feme. ach. 11 Car, B. R. between Mayow and Cock- Bas S 
ker Curiam, refolved.in a Writ of Error upon a Judgment in e 
ale, in an Ejectione Firmz againſt Baron and Feme ; bit the nel in 
nögment reverted for another Cauſe, Paſch. 1z Car. Mich. 14 Error, che 
Cir, B. B. between Brews. and C[ugg, in a Writ of Error upon a i,» inüft⸗ 


Judgment in the Barthalfea, aun the nett Mog ment an ad as to bed h 


— 8 0 5 7 gh „ 
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been a Miſe. this. Intratur Paſch. 14 Car. Ret. 325. Contra Mi 

ricurdta e B. R. verween Anſvam and Shaftsbury, Mich. Tat 

y ror tne . = | 

Baron And Mann the Secondary ſhew'd the Court that ſo it was adjudg'd in the Exc 

in Error of a judgment in this Cou rt. 228 a «chequer.Chanke 


| Cro. C. 406. pl. 5 S. C & S. P. aſſign'd for Error; but it was anſwer'd on the other 
Judgment oughr to be Quod capiantur, that it is only for the Fine to the King, a *. 
15 only till the Fine is paid, and the Baron ought to pay it; for the Feme cannot; and to uur 
cited a Precedent in B. R. Trin. 4 Jac. between Lewis and White, adjudg'd in Point = 8 be 
Error. And broom the Secondary ſaid that all the Precedents are ſo, and the Judgment 15 bo 
as to this Point ; but on another — _— it was reverſed. $ athy 


1 | Cro. C. 513. pl. 8 Mich. N 
B. K. in Battery againſt Baron and Feme, for Battery by the Feme, and found againſt the 40. 


ſolved that the Capiatur ſhould be againſt the Baron only; and the Clerk of the Crown oy 1 WA re. 


intorm'd the Court that ſo were all the Precedents, tho' rhe Wrong is done by the Fem: wr Secondary 


Sid 
nd the ow that the 


See (M) 9g. In an Action of Debt againſt Baron and Feme, upon an © 


LES of the Feme betore Coverture, they plead Non eſt Fattum, qi 


| * 1 thi 
Notes there found againſt them, both ſhall be tinprifon'd, ſcilicet, the Datos 
+Cro. E. well as the Feme; for the Baron is guilty of a Falſe Denial ot the 
31. pl. 34 Deed, (which is the Caule of the Impriſonment) as well as the fem 
Barge Pich. 15 Jac. B. R. in * Wood and Such 's Caſe, per Curiam ay 
Hill. 37 the Clerks; and this was {att by G. Croke that it was ig adjtidg) 
Eliz. in the 3 Jdc. in Ba/dock's Caſe, Dill, 37 El. 31: in Camera Scaccarh, he 
Exchequer- teen Say and Bardoiſe, ADJUDRED in a Writ of Error for the Bebel 
ese dt the firſt Judgment. Intratur ich. 33, 34 El. Rot, 4 
and Judg- between Bardo/f and Percie and his H. fe, (it ems as if this was tt 
ment re- fame Cale before-mention'D in 37 El. Where the firſt Judgment as 
f. Ie) that the Baron * ſit in Mllericordia. and that the Feme capiatur; 
rag and this was reverſed, becaule it was not that the Baron and Fey 
vers'd AC- capltancur, 
rdingly. 
3 AE pl. 982. S. C. in the Exchequer-Chamber, adjudg-d accordingly.— S. C. cited Roll Be. 
294. as adjudged accordingly, and Coke Ch. J. ſaid it is a ſtrong Caſe. P accordingly, and 4 
in Treſpaſs done by the Feme dum ſola, both ſhall be taken for the Fine; to which the Protlionorars 
agreed. Het. 53. Mich 3 Car. CB. Johnſon v. Williams. -- . P. by Dier and theClerks, Dil.) 
pl. 11. 4 Eliz. Anon. held accordingly ; and the Caſe in Het. 53. ſeems only a Tranſlation of DDI. 


bl! gation 


10. In Replevin the Attorney of the Defendant ſhall gage Deliverance, ad 
ſhall find Surety thereof, or ſhall go to the Fleet. Br. Impriſonment, pl. 
78, cites 1 H. 7.11. 


(E. a) In what Actions and Caſes the Judgment may be 


Quod capiatur. 
. AN that 
Sce (F. 2) 1. TN an Aſſiſe againſt three, if they are tound Diſſeiſors, and 
1 one of them _ came with Force, yet all ſhall be impriſoned. : 
— Ed. 3. 43. adzudged. | 
4.8. P. Fitrh. Impriſonment, 2 22. cites S. C. & S. P. accordingly.——S. P. Br. Impriio' 
C 


ment, pl. 30. cites 2 Aſſ. 8. Brooke ſays the Reaſon ſeems to be, becauſe in Treſpaſs all ſpall be Princ» 


pal, and none Acceſſory. 


* Br, Impri- 2, In an Afſiſe, if the Tenant be attainted of a Diſſeiſin with Force, 


1 he ſhall be impriloned. 17 Alf. 14. adjudged, 23 All. 1 
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— oo . 4 - 4 . 
judged. +24 af. 2. adjudged. t 2 Al. 8. adjudged, q 2 ED, 3. 43. * 
c c WP <7; 
| . t, pl. 9. cites S. C. but not 8. P.-— Br. Diſſeiſor, pl. 40. cites S. C. but S. P. d 
—Fitrh. Impriſonmen 8 of: this ſhould be 24 Aſſ. 3. that Plea dei the very S. P. which Ls. 
not appear. + Br. Impriſonment, pl. 30. cites S. C. which ſee at pl. 1. ſupra, it being S. P. of that 


js not. 65 (F. a) pl. 9. 8. C. J Fitrh. Impriſonment, pl. 22. cites 2 E. 3. but isS.P, 


with pl. 1 ſupra. 


i In an Aſſiſe, if the Tenant be attainted of a Diſſeiſin, he ſhall be Br. Impri- 
taken, 43 All. 9- onment, pl. 


; | 94. Cites 
6 C but b. P. does not clearly appear. See (F. a) pl. 7. and the Notes there. Fitzh. Impriſon- 


cites 8. ö . r 8 
He 255 is attainted as Diſſelſor in Aſſiſe ſhall be impriſon'd, and if it be found that he carried away 
the Grods, this ĩs Attainder with Force without more, and the Court ex Officio ought to inquire of the Force. 
Br. Impriſonment, pl. 82. cites 11 H. 4.15.17. 


M 


z Though it be without Force. 24 Af, 30. adjudged. ſe, 15 
onment, pl. 
cites 8. C. & S. P. admitted—— But 8 Rep. 59. b. in Beecher's Caſe ſays, that where the Diſte fia 
7. ithout Force, he ſhall only be amerced ; for the Writ of Aſſiſe makes no Mention of Vi & Ar- 
mie, but injuſte & fine, Judicio difſeifivit. ——2 Inſt. 236. S. P. but the Court Ex officio ought to en- 
quireof the Force, tho if they do not it Is no Error, as has been adjudged. | 


5. Jn an Aſſiſe of Nuſance, if the Defendant be found Guilty, he * Br. Impri- 
hall be impriſoned, * 32 All. 2. adjudged, Contra f x9 Aff, 6. ad- ſonment, pl. 


68. cites 
mitted. S. C. accord- 


| Br. Impriſonment, pl. 50. cites S. C. 


6. But if a Man be attainted of a Nuſance upon a Preſentment at the 


Suit of the King, he ſhall not be impriſaned. 19 Alf. 6. adjudged, 
7. In an Afiſe by Tenant by Statute Merchant, if the Tenant be at- 


wind ot a Difleiſin with Force, he hall be impriſoned, 43 All. 9. 

$. In an Affiſe, tf the Tenant by his Plea does not deny his Ouſter, In Aſſiſe, if 
though he be atter tound a Diſſeiſor without Force, pet he ſhall be im- on —_— i 
priſoned, 28 All. 15. adzudged. p 


Plea in 

which an . 
Ouſter is net deny'd, which paſſes againſt him, he ſhall be impriſoned, tho* he does not confeſs any Outer, 
and he who confeſſes an Ouſter, and the Iſſue is found againſt him, ſhall be imprifoned. Br. Impriſon- 
ment, pl. 9d. cites 28 Aff. 15. and 33 Aﬀe. 6. 


Firzh. Aſſiſe, pl. 109. cites S. C. accordingly. 


9. In all Actions of Treſpaſs general quare Vi & Armis, if the De- Hob 180. pl. 
tndant be found Guilty the Judgmentſhall be quod capiatur. Trin, 3 5c 
15 Jac. between heatly and Stone, udjunged per totam 7 Ham in A ir Judgment 
Drit of Error at Serjeants Inn. Vide the lame Cale, Hobart's be"againt 


2 Defendant 

Reports 2 | IF; he mall be 
fined and impriſoned z for to every Fine Impriſonment is incident, and always when the Judgment is 
Quod Defendens capiatur, this is as mary. pe to ſay Quod capiatur quouſque finem fecerit. Rep 59. 
d. per Cur, Mich. 6 Jac, in Beechet's Caſe.—8 P. Br. Treſpaſs, pl. 125. cites 19 H. 6. 8.8. Pp. 
br. Impriſonment, pl. 20. cites 19 H. 6. 8.-——Br. Fine for Oontempts, pl. 22. cites 8. C. 


10. In Treſpaſs, if the Plaintiff declares that he levied a Plaigr in Hob 180. 
London, and upon Proceſs J. S. was arreſted by a Serjeant, and that? 8 N SeC- 
the Detendant Vi & Armis reſcued him, per quod he loſt his Debt, and 59. b. 8. b. 
upon Not Guilty pleaded it is found tor the Plaintiff, the Judgaent per Cur. 
hetcupon ought to be quod Defendens capiatur; tot tho the Nature 
ol the Action 18 properly.an Aion upon the Tale, as touching = 
Loſs of the Debt of the Platntiff, yet this being with Force to t 
Scrieant, who was a Piniiter as well to:the Plaintiſf.as the _ 


2JJJ..ͤͤͤͤ ͤ ͤ hers any r 
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the Action map be Þi > Armis, Hobart's Reports 212 we. 
LIyratly and Scone; 7 8 Hocke 242. between 
Hob 180. 11. In Actions of T hy or upon the Caſe, if the Defendant 


þ!. 215. ckes Guiity, the Judgment ſhall not be Quod capiatür, but Zac n. 


Jac. pete Milericordia. Trin. 15 Jac, between pere and Stoxe, adjuldged. 
Caſe, 8. C. { | | | bay (hy 
adjudg'd and afirm'd in Err. Rep. 59. b. in Beecher's Caſe, S. P. accordin 
B. R. the Bill be Treſpaſs general, neither ſaying Vi & Armis, nor upon the Caſe f 
uſe it to either. Hob. 180. at the End of pl. 215. 


"gly.—l; 
peclally, he — 


See (Z) pl. 12. In an Action upon the Statute of Marlebridge for dnn 
3 Diſtreſs out of the County, the Detendant, being . Guilty, ga 
pl. 255. cires be impriſoned. 30 Aff, 38. adudged, that he ſhall be ranſomey which 
S.C. admits, as it ſeems, that he ſhall be impriſoned, ; 
D. 15. b. 13. In an Action of Debt upon the Statute of 1 & 2 Ph. & Ma 
pl. 33. S. C. cap. of Diſtreſſes, by which the Detendant ſhall torfert ta the Pat. 
"a... grieved for the driving a Oiſtreſs out of the Hundred 51, and 
* treble Damages, if the Oetendant be found Guilty the Judgment 
ſhall be Quod capiatur. D. 2. EL. 177. 32. Quezre, 

14. In Treſpaſs contra Pacem tor trampling his Corn, if it be found 
that the Cattle of the Defendant eſcaped, but not contra Pacem, and tram. 
pled the Corn, yet the Delendant ſhall be impriſoned, for he oughc 
to keep his Cattle at his Peril. 27 Aff; 56. adjudged. 

AL) 15. In an Action upon the Cate upon an Affumpfit, if the Defer: 
Fol. 223- Dant be found Guilty, the Judgment ſhall not be Quod capiatur, 
but Quod fit in Milericordia. P. 10 Jac. B. R. per Curiam. 

16. In an Action of Debt upon the Statute ot Uluty tor treble the 
Sum lent, for taking more than 8 per Cent. if the Defendant be 
found Guilty, the Judgment ſhall be Quod capiatur, becaule he 
took it contrary to the Proviſion of the Statute. Palch. 17 Car, 
B. R. between Lovell and Bidgooa, it was 10. | 

So in Debt 17. In an Action of Debt upon the-Statute of 2 Ed. 6. for not ſer- 
on the Lo ting forth of Tithes, if Judgment be given for the Plaintiff, the 
bor ng, Judgment ſhall be Quod fit in Yiſericordia, and not Quod capia 
more than tut, becauſe this is but a Debt given in Recompence of Tithes, this 18 


4d. for a the uſual Courle. 
Diſtreſs, and 

found for the Plaintiff. The Judgment being in Debt for Non-payment, and not upon the Statute, 
ought to be in Miſericordia. Cro. C. 559. pl. 3. Mich. 15 Car. B. K. North v. Wingate: 8p, 
admitted, Arg. that in Actions founded upon the Statute of Tithes, and other ſuch Statutes, ſudg- 
ment ſhall be Quod fit in Miſericordia, but whether it ſhould be ſo in an Action on the Statute 
Scandalis Magnatum was the Queſtion 1n the principal Caſe ; ſed adjornatur, Sid, 233. pl. 35 Mich. 
16 Car. 2. in Caſe of Proby v. Marqueſs of Dorcheſter. —— Lev. 148. S. C. ſays, the Court ſeemed to 
think the Miſericordia ſufficient, but adjornatur.— Keb. $13, $14. pl. go. S. C. adjornatur, but ſays, 
the Court inclined that no Capiatur is ever enter'd in ſuch Action on the Statute. 


S. P. per 18. In a Writ of Deceit againſt the Party who recovered in a real | 


Cur RS Action and the Sheriff, ff ft be found that no Summons was made, ht 


Z Jac. in that recovered before hall be impriſoned, 2 Ed. 3. 48. b. adjudged. 
Beecher's St] 
Caſe, and thatthe Judgment ſhall be Quod pro falſitate & deceptione przd* [viz. Curiz] capiatur, —- 
But in Action Perſonal the Diſceit betwecn Party and Party, which is in the Nature of Action upon 
the Caſe, the Defendant ſhall not be fined and impriſoned, but only amerced ; for there is no Diſceit 
done to the Court, but to the Party. Ibid. 59. b. 60. a. 


Br. ws, 19. So if a Man recovers in a Writ of Attaint, by which the firſt 

fonment, Pl. JlltY is attainted, he chat recovered in the firſt Action ſhall be inprt 

SC. ſoned. 2 ED, 3. 50. b. * 8 P. 4. 23. b. f 50 All. 4 
Br. At- | f 

WF: pl. 84 cites S. C.———8$ Rep. 60. a. in Beecher's Caſe, 8. P. cites 14 Af. 2. 42 E. 3 26. b 9 


E. 4. 33. In 
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— — — 


ie Grand Jury paſs'd for the Plaintiff, and againſt the Petit Jury, and Judgment was 


— 
2 Nefcndant and alſo the Petit Jury capiantur; quod nota bene. Br. Impriſonment, pl. 65. 
ive | 


Fes 30 Aff 24 
20. But fa Man recovers in an Attaint againſt che Tertenant, who Br. Attaint, 


— 


iv to the firſt Recovery, he not be impriſo pl. 26. cites 
was not a 7, he uh Privoned. 8 8. C. becauſe 
Den. 4 wy | he was a 

Stranger to 
Aſſiſe, —— If he was not Party to the firſt Record as Tenant & Reſceipt, or other Tertenant, he 
920 not be fined. 8 Rep. 60. a. cites 14 Aſſ. 2. 42 E. 3. 26. b. 9 E. 4 33. 


21. In Per que Servitia, if the Zenant comes, and will not attorn to the 
plaintiff nor plead in Bar, he ſhall be impriſon'd, and ſo he was, becauſe 
he would not do Fealty, and the next Day he came back and did the 
Fealty ; and he who could nor ſay any thing againſt Homage, and yet 
would not do Homage, was awarded to Priſon, and after he did the Ho- 
mage. Quod nota. Br. Impriſonmear, pl. 105. cites 13 E. 1. and Fitzh. 
Per quæ Servitia 23. BY 
22. Thoſe who counſel to make a Diſſei/in with Force, by which it is Fitzh. Im- 
done, ſhall be impriſoned. Br. Impriſonment, pl. 88. cites 17 Aſſ. 14. Priſonment, 


J. 9. cites 
S. C. & S. P. accordingly. Br. Diſſeiſor, pl. 40. cites 8. C. & S. P. accordingly. 


23. In Nuſance thoſe who ſeiſed the * Meinor, which could not be but * La Taking 
with Force and Arms, were not awarded to Priſon; quod nota. The . on Os 
Reaſon ſeems to be, becauſe it was in their own Soil. Quere it in ano- This Ä 
cher's Soil. Br. Impriſonment, pl. 50. cires 19 Aſſ. 6. him. * 

Where the Defendant will net gage Deliverance in Replevin, or pleads g. Return 
an inſufficient Plea in Bar of the gaging Deliverance, he ſhall be impriton'd. de Brief, pl. 
Br. Impriſonment, pl. 79. cites 20 E. 4. 11. per Littleton. 100 Cites 

25. In Conſpiracy againſt thoſe who cauted a Detendant in Aſſiſe to C 
plead Vilkinage falſely in Delay of the Plaintiff, by which the Writ was 
glated, they pleaded Not guilty, and were found Guilty, and were im- 
priſoned. Br. Impriſonment, pl. 58. cites 26 Aff. 62: 27 All. 12. 

26. The Petit Fury who are attaented in Attaint ſhall be taken. Quod Br. Attaint, 


nota. Br. Impritonment, pl. 20. cites 40 Aff. 20. Pas 8 
8. P. Ibid. pl. 72. cites 30 AC. 24. 8. P. —Ibid pl. 84. cites 50 Aff 4 S F. 


27. In Conſpiracy, if the Defendant be attainted, he ſhall be impri- Br. Conſpi- 


our. 8 racy, pl. 3 1. 
ſon' d. Br. Imprilonment, pl. 77. cites 46 Alf. 11 9 70 2 


— 8. P. Br. Impriſonment, pl. 89. cites 27 Aſſ. 59. 


23. The Plaintiff recover'd in Writ of Deceit againſt the Sheriff' and the 
Tertenant, who recover d againſt him in Præcipe quod reddat, where he was 
"ot ſummon d, and the Sheritt and the Detendant who recover'd in the 
ae were taken, Quod nota, Br. Impriſonmenr, pl. 10, cites 
Sd E. 3. 18. — 
29. Treſpaſs .9nare Vi & Armis piſcat fuit in D. &c. and found Guilty 
in Part, and in Part againſt the Plaintiff, and Fudgment was that the 
Plaintiff recover 8 d. Damages, and that the Defendant ſhall be impriſon d. 
Br. Impriſonment, pl. 20. cires 19 H. 6. 8. | | . 

3o. In Qi fruris clamat, if the Defendant appears, and wil not attory, Br. Quid Ju- 
he hall be awarded to Priſon till he will attorn, Br. Impriſonment, pl. ris cm, 
26. cites 3) H. 6. | 4: 7 8 | 

31. It a Man impriſonable by the Law is impriſon d, and finds Main- * 
e, and after makes Default, Capias pro Fine thall iſſue; but contra 
lere a Man who is not impriſonable is impriſon'd, and goes vy Mainpriſe, 

5 alter makes Default, 20 Capias ſball iſſue. Br. Exigent, pl. 50. cites 
4 . 
32. In 
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. 
1m ad 


8 . . P — 
Br. Fine for 32. In all Cafes where a Thing is probibited by any Statute, the On. 
Contempts, ſhall be fin'd and impriſon'd. 8 Rep. 60. b. in Beecher's Cake Oltender 


I. 21. ſays . | aca > 
it ſcems that for an Offence againſt any Statute, which is a Prohibition in itſelf that a 1 | 
ſuch an Act, the Offender ſhall be fined. | lan ſhall not dg 


In Raviſh- 32, In Falſe Impriſonment, Aiſe &c. where the Diſſeiſin is 


. a OM 3 found with 
ment of Force, and ſuch like, and a/ways where Force is found it thall he 
nll - if the Judgment chat the Defendant caplatur, viz. he ſhall be —_ of 
Judgment pro ine Regi fiend'. Br. Judgment, pl. 65. ad 


on Not guil- | ohh 
ty leaded. It was aſſign'd for Error, becauſe the ag was 8 capiantur. 
a 


tho' there jc ©. 
& Armis in the Writ or Count, and therefore ſhould have been iſericordia only. od. 8 


catur; for being an Offence againſt a Statute Law, the Judgment is well enough; and  ; 
dent in the Book of Entries 568, and Judgment affirm'd. Gro. J. 631: pl. 4. Hill. 19 Jac. 1 K. 0 bo 
v. Kent. 


33. An Action was brought on the Statute of Winton againſt a Hundred 
and the Defendants were found guilty of Part, and Judgment Quod fn? 
in Miſericordia. It was afſign'd for Error that Judgment ſhould have 
been Capiantur, becauſe the Action ſuppoſes that they did it in Con. 
tempt &c, Sed non allocatur; for this is only in a Non-feaſance, and 
not in a Male-feaſance, and ſo Judgment ſhall be in Miſericordia. Cro, 

348. pl. 1. Trin. 12 Jac. B. R. Oldfield v. the Hundred of Wirherly. 

34 A Judgment was given in London before the Lord Mayor upon the 
Statute 5 Eliz. for u/ing a Trade, whereby the Demand was ot 40 8. 4 
Month. It was aſſign d for Error that the Judgment was Quod elitr in 
Miſericordia, whereas it ought to be Quod capiatur; and tor that and 
another Error Judgment was reverſed. Cro. J. 538. pl. 5. Trin. 1) Jae. 
B. R. Miller v. Regem. 

35. Information in C. B. upon the Statute 5 & 6 E. 6. of Ingroſſers, and 
Judgment was Quod fit in Miſericordia, whereas it (was moved that it] 
thould be capiatur, it be againſt the Statute. Sed adjornatur, 2 Roll 
Rep. 400. Mich. 21 Jac. B. R. Anon. 

36. Judgment in Battery for the Plaintiff was Capiatur. It was al. 
ſigned tor Error, becaufe the 1 was before the General Pardon, and 
ſo the Fine pardon'd, of which the Court ought to take Notice; ſed non 
allocatur; For the Court need not take Conuſance thereof without De- 
mand of the Party, and it does not __ whether he was a Perſon ex- 
cepted or not. Cro. C. 32. pl. 3. Paſch. 2 Car. in the Exchequer-Chan- 
ber, Swaine v. Roberts, 

See tit. A- 37. 16 & 177 Car. 2. cap.1. EnaCts, that no Fudgment after Verdict, Confeſſion 
mendment by Cognovit Actionem, or Relicta Verificatione ſhall be reverſed for Want of 
and Jeofails Miſericordia or Capiatur, or that a Capiatur is enter'd for a Miſeri- 
P)Pl3- cordia. | 

In Treſpaſs, 38. 5&3 6W. M cap. 12. Whereas divers Suits and Actions of Treſ- 
Aſſault and paſs, Ejectment, Aſſault and Falſe Impriſonment are brought, and upon 
2 * udgment enter d the reſpective Courts do (ex Officio) iſſue out Proceſs aaf 
n Ciplatur. ſuch Defendant and Defendams, for a Fine to the Crown, for a Breach of 
Fine fince the Peace thereby committed, which is not aſcertained, but is uu 
the Statute 5 compounded for a ſmall Sum of Money by ſome Officer in each of the ſaid 
S IE 4 Courts, but never eſc heated into the Exc heguer; which Officer, or ſome 0 
Plaintiff is them, do very often outlaw the Defendants for the ſame, to their very gre! 
to have 6s. Damage ; | - 

and 8 d. in S. 2. For Remedy whereof, Be it enadted by the King and Dneen's moſt 
oy wo K excellent Majefties, by and with the Advice and Conſent of the Lords 6} 
the Kine tual and Temporal, and the Commons in this preſent Parliament aſſembled, 
for the Fine. and by the Authority of the ſame, That from henceforth no Writ or Writs, 


Before this commonly called Capias pro Fine, in any of the ſaid Suits and Al ions in 7 


6 — 


£ mercement. | 461 


— . 


THe ſad Courts all be (ned out or proſecuted againſt any of the ſaid Defen- Act when 
4 Defendants, or any further Proceſs thereupon ; but the ſame Fines, and __ wn ws 
dat ffs x 7 nes yet unpaid, are and ſhall thereby be remitted and diſcharged — 3 
all | = Y.t nevertheteſs the Plaintiff or Plaintiffs in every ſuch Action thall ment was en- 
of "wy ſigning Judgment therein, over and above the uſual Fees for ſig ning ter'd Nihil 
(Abo 55 2 70 the proper Officer who /igneth the ſame, the Sum of 6 s. and 8d. de Eine quia 
1 * act ion of the faid Fine, and all Fees due for or concerning the ſaid NN 

; 


; «gh ; So it is now 
Fine, to be diff ributed in ſuch Manner as Fines and Fees of this Kind have in C. B. u 
7 


ally been, and not otherwiſe; which ſaid Officer and Officers fhall make this Starure ; 
FA Increaſe to the Plaintiff or Plaintiff's of ſo much in their Coſts to be taxed 1 
el the ſaid Defendant aud Defendants. 55 
3 


ments there 
Statut but in B. R. ſud i d ith ties ad of 
z remittitur per Statutum ; but in B. R. Judgment is enter'd up without any Notice raken o 
png 2 - the * is alter'd and taken away in Effect by this Statute, and 1 not like the 
8 oa Pardon; tor that does not alter the Law, but excuſe the Party. 1 Salk. 54. pl. 2. Mich. 
* % R. Liatey v. Clerk 5 Mod. 285. S. C. and it being inſiſted that it will be Error 
$ „0 have a Capias awarded ſince the Act prohibits the Execution by remitting the Fine, the Court 
non of Opinion that the Capias ſhould be wholly omitted. Comb. 384. S. C. and per Holt, no Men- 
was it all is now to be made of the Fine, and the Court ſeemed to agree. Carth. 360. 8. C. 
_ fer Debate the Court held that no Capiatur ſhall be enter'd nor any thing in Lieu thereof. 
xp Mod. 104. S. C. accordingly per Gur, 


— 


F. a) In what Caſes the Judgment ſhall be Quod 
Capiatur. 


. Nan Aſſiſe tor a Rent- ſeck, if the Defendant be found a Diſſeiſor * See Raſtal, 
by Denyer only, the Judgment ſhall not be Quon Capiatur, „ #2 

but only in Diſericordia without any finding whether it was vi x 
Arnis or not; for this could not be Vi > Armis. Other bite enter's 
Alle en Bent x. See otherwile enter'd Alliſe in Difice 2. captatur 
— _ Where Diffeifin Hit c Armits ts for other Things in the fame 

lle. 

2. In an Aﬀiſe of a Rent-Charge againſt ſeveral Tertenants, ff it be * Br. Impri- 
found that the Plaintiff diftrain'd for this, and one ot the Defendants ſonment, pl. 
without content of the reſt made a Reicous, thaugh the other are 72 e 8. C. 


Diſſciſors by the Denier they ſhall not be tmpriſoned, but only he who e ies 


—— Firzh. 
made the Relcous. * 39 All. pl. 4 f 40 Ed. 3. 24 + 40 All. 3. Aſſiſe, pl. 
| 335. Cires 
S. C. accordingly. + Br, Aſſiſe, pl. 16. cites S. C. + Br. Aſſiſe, pl 16. 4 S. C— 
Fitzh, Aſſiſe pf 339. cites S. C. 


3. Ika Man grants a Rent out of Land, and after, againſt his own * Br. Impri- 
Deed, ditletes the Grantee Of the Rent, if he be attained of this in an mon vl, 
Iftile he ſhall be impriſoned. 29 Al. 6. Quere. Contra 30 All. 33. that he was 
adjudged becauſe it is partly the Act of the Tenant. 2 e 

| to Priſon as 
in Aſſiſe of Land; for Thorpe ſaid that of Land all is his own Act, but of Rent it is alſo ihe Att of 


the ki ertegant in Payment of it. ——— Fitzh. Impriſonment, pl 5. cites S. C. and S. P. by Thorpe 
accordingly, 


54 The ame Law where the Diffeiſin is of Land againſt his own dec. 
ed, being theresk actaiinted in an Aﬀiſe, 40 Aff, 16 Adjudged. * iter . 
dccordirgly.— In Aſſiſe it was ſaid that the Defendant leaſed to the Plaintiff for Lite, and after enter d 
424 continued Seiſin for 4 Years to the Damage of 4 l. by which the Plaint ff recover'd, and the Defen- 
ou was impriſon'd for the Diſſeĩiſin againſt his own Deed; for the Leaſe was for Years, and after the 
Leſſor confirmed his Eftate by Deed for his Life, and the Plaintiff was taken. Br. Imoriſonment, pd. 
x 023.3 All. 20,—— Contra it ſeems it it had been leaſed without Deed in Hriting. Br. Ibid. 


6 B | 5. Tf 


z * 
— WW 
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Br Impri- F. Tf a Pan be attainted of a Diſſeiſin a ainſt his own Fn 
Ne es. though the Feoltinent was wichou Deed, yet he ſhall be inne. 
Sethe 23 Alk. 8. adjudged 31. Drifonen, 


the Feoffinent be not ſhewn by Deed. ——< Br. Titles; pl. 47. cites S. C. 


In Aſſiſe it 6. It a Man makes a Feoffment upon Condition 

1 without Performance of the Condition, and after is attains * 

nn ee, Dilſeſin, he ſhall be impriſoned. Contra ze A, 34 achat s 
9 


the PlaintiF Qllæte. but 

upon Condition 10 | 

and enter d, and yet was not impriſoned for the Diſſeſin. Per Thorpe, the Cauſ |; 

was a Feoffment upon Condition, but if it had been a Feoffment ſimple he ſhould - to Pris almach as it 
riſonment, pl. 67. cites 30 Aff, 34.—F itzh. Impriſonment, pl. 3. cites 8. C. and Thorpe took — Im. 

Pier as above [but the Book ſeems miſprinted in adding afterwards) wherefore he Was 1 
riſon &c. to 


Br. Impriſon- », In an Aſſiſe of a Rent-Service, if it be found that 
ment, pl. 94. claimed the Seigniory and diſtrained the Tenant of the Tang r 


wy but where he had no Seigniory, and fo diſſeiſed the Plaintiff, the Tenam 


there is, that ſhall be impriſoned far the Treſpaſs done to the Tenant ak th 
he who is at-. Land] was at the ſame Time a Dilfeiſin to the Plaintiff, 43 9g 
tainted for adjudged 8 9, 
diſtraĩning 3 1 ; : 
my Tenant for Rent without Title, and levies it by Diſtreſs without Title, and is thereof attainti: 
Aſſiſe, ſhall go to Priſon, and yet the Force was to the Tenant and not to the Plaintiff. 

* So it is in the Lib, Aſſ 43. pl. 9. 


FRAY 8B. In an Aſſiſe againſt Baron and Feme, if they plead a Bar and con- 
* Fol. 224. ſeſs an * Ouſter, upon which Bar the laintiff takes Iſſue, and then 
Br. Impri- the Baron makes Default, and the Feme is received and pleads the ſame 
ſonment, pl. Plea in Bar, and the Plaintiff takes Iſſue thereupon, and this is tound 
69. cites & C. againſt the Tenant, the Baron ſhall not be impriſoned for the Outer | 
ns 'ays that which he confeſſes in his Bar, becauſe the Aſliſe was not taken upon 
dell nor be this, but this was waved by the Plea of the Feme. 3) All. . 


impriſoned, adjudged. ; 
becauſe ſhe was Covert at the Time of the Confeſſion.— See (C. a) pl. 5. S. C. and the Notes there. 


Br. Imprij- 9. In an Alliſe againſt ſeveral who are found Diſſeiſors, if it be found 
ſonment, pl. that one came with Force, all ſhall be impriſoned. 2 AM, s. adjudged, 


©. cites 


C. Brooke ſays the Reaſon ſeems to be, becauſe in Treſpaſs all ſball be Principal, and none Acceſlory, 
Br. Impriſonment, pl. 40. cites 12 Af, 33. S. P. 


10. If Guardian takes Feoff ment in Cuſtodia ſua this is Diſſeiſin, and 
he ſhall be impriſoned if the Infant will bring Aſſiſe againſt him, and 
the Matter is found; Quod Nota. Br. Aſſiſe, pl. 451. (450) cites 8 E. 2. 

Itin. Canc. Aff. Firzh. pl. 41). | | 
11. He who would not ſuffer the Plaintiff to diſtrain for Rent-charge A. 
rear was awarded Diſſeiſor with Force, for it countervails Reſcous, and 
therefore he was impriſoned. Br. Impriſonment, pl. 36. cites 9 Aff.) . 
12. Contra of him who makes Ditſeilin by Denial when the Rent is | 

| demanded. Br. Impriſonment, pl. 36. cites 9 Afl. 7. 3 
Br. Aſſiſe, 13. In Aſſiſe the Tenant ju/tify'd by Releaſe for Life to the Plaintiff, r- 
wy 92. cites ring Rent with Clauſe of Re-entry, and that he re-enter'd for Non-payment 
2 of ſuch Rent due at ſuch a Day &c. and the ather ſaid that the Deſen- 
dant firſt diſtrained for the ſame Rent, and was poſſeſſed of the Diſtreſs at 
the Time of the Re-entry, and found accordingly, and therefore the De- 
fendant was impriſoned for the Ouſter contetted ; Quod Nota. Br. Im- 
priſonment, pl. 42, cites 14 Aff. 11. | 


14. In 


— 


Amercement. 


— In Aſſiſe, if Releaſe is found by Verdict which was nct pleaded, the 

dane who made the Releaſe ſhall not be committed to Priſon ; 
10d Nota bene. Br. Impriſonment, pl. 47. cites 16 Aſl. 15. 

UW 5. In Aſliſe, becauſe the Detendant made Diſſei/in contrary to his own 

Need of Releaſe and Confirmation, theretore he was awarded to Priſon ; 
uod nora bene. Br. Impriſonment, pl. 49. cites 18 All. 3. 
16 The Party was committed to the Fleet, becauſe he appeared by And Note, 

Atorney, and did not put in Warrant of Attorney before Fudgment. Br. 2 1 

Impritonment, pl. 108. cites 38 E. 3. 8. prog, Aron! 


8 to the Fleet, 
becauſe he did not put in bis Warrant of Attorney for his Client before Verdict. Br. Impriſonment, pl. 


158. cites 41 E. 4.1. 


— 


in. For Contempt the Party ſhall be taken and impriſon' d; Nota. Br. Br Corody, 
Inpriſonment, pl. 6. cites 44 E. 3. 25. | pl. 2 * 

18. In every Caſe where a Man ſhail make Fine he {hall be impriſon'd. 44 E.3. 24- 
Br. Impriſonment, pl. 2. cites 34 H. 6. 24. 


(F. a. 2) Upon what Plea, 


1. XJ Shſe wasadjonrned into Bank upon Demurrer of Baftardy, and the De- 
fendant at the Day would have e = g. and was not ſuffered; 
for it was not made after the Adjournment, and the Plaintiff recovered, 
and notwithſtanding that the Deed of Releaſe appeared to be falſe, and 
Ouſter is conſeſs'd, yet the Detendant was not impriſoned, for the Juſti- 
ces are out of the County where the Aſſiſe was brought, but Brooke 
ſays it ſeems to him, that the Reaſon is, becauſe the Plea of the Releaſe 
was not admitted; tor ren bring of Bank upon Adjournment ſhall 
ive ſuch Judgment as the Juſtices of Aſſiſe ſhould give in the County. 
fir Impriſonment, pl. 54. cites 23 Aft. 5. 

2. In Aſſiſe, it the Tenant pleads 82 by Deed, which paſſes 
againſt him, but he is acquitted 1 the Diſſeiſin, and all the reit paſſes a- 
gainſt the Plaintiff, yet he ſhall be impriſoned by the Statute by reaſon 
of the falſe Iflue of Jointenancy ; Qnod Nota by the Statute de Con- 
janctim Feoffatis. Br. Impriſonment, pl. 102. cites 24 E. 3. 72. 

3. In Athfe, becauſe the Detendant had confeſſed Eſtate in the Plain- 
til, and pleaded in Bar that which was adjudged no Bar, there- 
tore the Aſſiſe was awarded in Right of Damages, and the Defendant 
adjudged Diſſeiſor by his Counterplea, and he was taken; Quod Nota. 
Br. Impriſonment, pl. 63. cites 28 Aff. x. 


F. a. 3) Pleading falſe, or denying true, Deeds or 
| Records. | 


* * 1 9 


1. JF an N Detendant in Aſſiſe pleads a falſe Record or falſe Deed, 
1 be ſhall not be impriſoned, by the Reporter; but Quære inde ; 
lor to this none anſwered. Br. Impriſonment, pl. 35. cites 10 AlL 1. 


2 In 


* _ . - 
- LSD” IS a wan » w_ 


— 
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— ; NE Te ens, 
S. C. cited 2. In Aſliſe Record was pleaded, to which the Plaintiff' was Par, «; 
3 &Ly 


in Beecher's WY : . . rt) 
Caſe. 8 Rev. denied it, and after it was found againſt him, and yet the Plainritf yy, 


60 4 accord. not impriſon'd. Br. Impriſonment, pl. 38. cites 10 Aſſ. 10 
ingly; for it 

is not his Act but the Act of the Court, and he does not deny the Record abſolutely, 
betur tale Recordum, and cites alſo 16 Aſſ. 19. If in Aſiſe againſt two, the one vo uc he⸗ the othe 
enters and pleads Recovery againſt the Father of the Plaintiff in Bar, the Plaintiff ſays that Nat 8 4 Wy 
cord, and the Defendant has Day to bring it in, and the Defendant at the Day brings in hi; Rec * 


2 Plaintiff ſhall not be impriſoned for the deny ing the Record. Br. Impriſonment, pl. 48 * 
Afl. 19. | 


but that Non ha, 


3. He who pleads Fointenancy by Deed or by Fine, which paſſes go, 
him, thall be . Br. Impriſonment, pl. 85. I . 
3. 51. 

He who pleads a Deed which is adjudged againſi him by Raſurt, In. 
terlining, or other Suſpicion, 1hall be impriſon'd, and thall make Fine 
as well as if it had been found againſt him by Jury or Conſeſſion. hr 
Impriſonment, pl. 84. cites 24 E. 3. 74. | 


— — 


(G. a) Impriſonment by the Court. Upon what Plex 
For denying his | or his Anceſtor's| Deed. 


* Br. Impri- 1. IF a Man denies his own Deed, and this is found agaiüſt him by 
ſonment, pl. the Country, he ſhall be impriſoned, * 45 Ed. 3. 11. + 23 Eh, 


Pe. 3: 21. h. adjudged. O. 3 Ed. 6. 67. 19. 26 Alf. 5- + 34 h. 6. 24 pe 


Judgment, Forteſcue. 

pl. 189. cites : a : 

Ev + Br. Fine for Contempt, pl. 5. cites 8. C — Br. Impriſonmentr, pl. 2. cites 8 CC 
S. P. Br. Impriſonment, pl. 1. cites 33 H. 6. 54. And if he pleads Falſe Deed, which is found gan 
him by Verdict, in thoſe Caſes he ſball make Fine, and ſhall be impriſoned. But if he confeſſes the Ply 
falſe before Verdict, he ſhall be amerced, and ſhall not be fined nor impriſoned. Br. Impriſonment, pl. 1, 
cites 33 H. 6. 54. and M. 34 H. 6. 20. — Br. Fine pur Contempt, pl. 3. cites S. C. & 
S. P. For the Judgment ſhall be given upon the Confeſſion of the Action, and the Plea is waved — 
S. P. The Defendant ſhall be find. 8 Rep. 60. in Beecher's Caſe.— See (C. a) pl. 1. 


* Br. Fre 2. So if the Defendant pleads the Deed of the Plaintiff in Bar, au 
for Con- the Plaintiff denies it, and this is found Not his Deed, the Judgment 
rempts, K ſhall be againſt the Defendant quod capiatur for the Falſity, * ; 
” Firak, D. 6. 54. b. Curia. D. 3 E. 6. 67. 19. adjudged. 23 Aff, 11. ad 


Fines, pl. 16. judged, t26 All. 5. + 6 All. 4. adjudged. 


cites 8. C. 


N 9 1 pl. 56. cites S. C. + Br. Impriſonment, pl. 31. cites S. C. 
a) pl. 2. — 


S. P. Br. 3. But if a Man pleads a Releaſe in Bar of an Obligation, and afttt 
Impriſon- makes Default, by which Judgment is given againſt him, pet he ſhall 
mee? not be impriſon d. 45 E. 3. 4 
3. II. but he ſhall be condemned by Default. 


Br. Impri- 4. So if a Man brings Debt upon an Obligation, and the Defendant 


— pleads his Acquittance, and the Plaintiff confeſſes it, he ſhall not be 


This was Impriſoned for the Suit; for he never dented his Deed, Quste. + 
ſaid obiter E. 3. II. | 

by Candiſh, 

and he concludes it with an (Ut Credo,) and rhe Year-Book ſays Quære. 


5. it 


e 


ll 
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a 


25 4 a Man pleads a Deed of the Plaintiff or his Anceſtor made to * Br. Impri- 
1B nceſtO! of the Detendant who pleads it, and this is fund againſt ſnmenr, pl. 
um. be ſhall not be impriſoned for his Fallity, becauſe ye could not $f <= 
— ; wither this was his OLed or not, being made to his Anceſtor. 8, impri- 
"aff, 0. Curia. Contra 28 All. 9. adjudged, Contra * 26 Aff, 5. —— 
— 1. Cites 


2 that Deed ef the Vnce ſter of the Plaintiff made to the Anceſtor of the Tenant was pleaded i 
Aſſ. 9. e falſe, by bed the Tenant was awarded to Fellen. 2 * — if Pw: 
Bor, or Detendant wes a Deed made to him or his Anceſtor, and pleads it, and it is found falſe, he 
* impriſon d; for there is De fault in him, becauſe he takes upon him to plead it in the Affirma- 
ſhall but he who denies the Deed of His Anceſtor, ſhall not be impriſoned; contra of bim who denies bis ocum 
2 37. Impriſonment, pl. 56. cites 26 Afl. 5 per Finch and Trenche.— Br. Fine for Contempts, 
Nw g. C. ard fame Difference. —S. P. accordingly, 8 Rep. 60. a. in Beecher*s Caſe. 


' 1 ©$ 
uy 5. Ci 


6. Ika Man recovers in an Aſſiſe by Default againſt A. who afterwards Br. Impri- 
ſues a Cettiticate upon the Releaſe ot the Anceſtor of the Plaintiff with ſonment, pl. 
Warrant v, and the laqueſt being taken by Detault, find this to be a good 3 
Ped, vcr the Octendant in tyis Certificate ſhall not be impriſoned, 8. P aces 


26 Of. 5. not a 

20 off, 5 7; : 1 
Ci, fudg ment, pl. 189. Cires 23 E. 3. 21, That Tenant in Aſſiſe ſued Certificate upon the Deed of the 
fur of che Lisintict, which the Plaintiff denied, and by Niſi Prius it was found for the Tenanr, 
„ eon double Damages were awarded to the Tenant upon the Statute, and that the Plaintitf capia- 
wr Ce. Quod not beuc. 


„ (So] if a Man denies the Deed of his Anceſtor, and this is found * Br. Impri- 
analntt bim, pet he ſhall not de impriſon d. * 26 Af, 5. f 34 Þ. 6. 4 8 pl. 
tr $ OLEEILUE 3 but YE thall be amerced. 1 8 

Rr. Im- 
;riforment, pl. 2. cites S. O —8. P. 8 Rep. 60. in Beecher's Cafe — 2 And. 160. S. P. a Ger 


Arg Ciics 15 E 3. See pl. 1. in the Notes there — See (A. 4) pl. 1, 2. aud the Notes there. 


8. In Aſſiſe the Tenant pleaded Releaſe of the Plaintiff made to one, One In Aſſiſe the 
Fftate be has, and it was found dgainſt him, aud theretore he was impri- 2 pleaded 
jon'd, as well as it the Deed had been made to himſelt. Quære. Br. In- 7 
priſonment, pl. 33. cites 8 All. 15. | and fund 
Et | againſt him, 
and he was not impriſon'd ; for the Deed was not made to him; and the ſame if it had been made to his 
Anceftur, Br. Impriſonment, pl. 39. cites 11 AM 26. 


9. A Mayor and Commonalty who deny their Deed, which is found 
2gatnlt them, ſhall not be impriſon'd, becauſe they are a Corporation. 
br, lmpriſoamenr, pl. 95. cites 21 E. 4. 13. & 14. 

10 Debt by an Executor. The Defendant pleaded a Relcaſe of the 
Tefator made to himſelf, and upon Non ett Factum toundagaintt him, and 
Judgment in Miſericordia, Error was brought, becauſe it ought to have 
been a Capiatur ; tor that he pleaded a Falle Deed. Cro. J. 255. pl. 12. 
Mich. 8 Jac, B. R. Gybſon v. Harbottle. c J 


Xo 


* 
* 4 * . = 


# _ 
A * 


a) In what Caſes it may be ſaved by Matter 
ſubſequent. | wh 
„Fa Yan, where his own Deed ig pleaded againſt him, pleads Non · Cro. J 64 


A et Factum, and after at the Miſi Prius, or betore Verdict, Re- pl 2, Levis 
ca Verificatione cognovit this to be his Deed, he ſhall not be impri-? Clerk, 


loned, but only amerced. Palcd. 3 Jac. B. R. between „ cording 
| 4 
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by Fenner and Clerk, pet Cuiriam, which Intratur Dill. 43 El. | | 
nd Wil- there it was ſatd, la 1s the common Courſe of the — 2, and 

Common Pleas. Contra 2 I, 6. B. R. 134 cited . and 


— —__ .. — 2 — 


— _ 


Gawd G 

contra, and àdzunged contra C9. 3. Beecher 60. Trin. 16 Jac, B. K. * 9 
(ceteris ab- and + Waring, ſuch a Judgment affirm'd in a Mrit ge En 
ſentibu) Hill. 10 Jac. B. N. betw:cn 7 and Beecher, adjudged, a (tor, 


udgment 


2 affirm'd to be the common Courle, which Intratur Mich. 10 Jac, Roe, 


in Error,— 56, 


Side was vouch'd 33. i 6. 54. e contra, and ſaid that the Precedents warrant it, and the — 
d, & adjorra. 
ſual Courſe i; 
pley en. 
ors for the 

CS the Truth 
2 and Une 
J 64 Devis 
3. Mich, 21 
9 [ 8. 1 fays 
patur, bur 
Judgment 
8 there ſaid 
ks there Cites 


2. In Maintenance the Plaintiff after Verdif? for him, and Lefore Exe 
cution, made a Releaſe of all Actions, Suits, and Demands, yet this does 
not diſcharge the King's Fine, but he was compell'd ro find Surety tot 
it. Contra if the Releaſe had been before Verdict. Br. Fine for Con- 
tempts, 1 21. cites 19 H. 6. 4. 

3. After Iſſue in Treſpaſs the Defendant confeſs'd the Iſſue, and the 
Plaintiff confeſs d that he would not ſue Writ of Inquiry of Damages, and it 
was pray d that he ſhould be fined to the King; bur Priſot ſaid the 
Plaintiff. cannot have Judgment of Damages, and where he cannot hare 
that, the Defendant ſhall not be fined ; otherwiſe it would be, had the 
Iſſue been found againſt him by Verdict, and fo it ſeems like to a Nov- 
ſuit ; quod Moyle conceſſit. Br. Fine tor Contempts, pl. 6. cites 34H 
6. 43. and ſays the like Judgment is vouch'd 35 H. 6. and 4 E. 4. 29. 

3. In Debt for the King, the Defendant pleaded Non eff Factum, which 
was found againſt him by Niſi Prius, and before the Day in Bank the King 
pardoned him all Debts and ©uarrels, and at the Day in Bank the Kin 
bad Fudgment to recover, where, by the denying his Deed, the King ought 
to have had a Fine. The King demanded Execution, and the Deten- 
dant pleaded the Pardon, and well, and the King was thereby bad 
of his Execution, and yet the Detendant was compelled to find Bail tor 
the King's Fine tor denying his Deed ; for though the Debt and Exe 
cution be pardoned, yet the Fine is not, becauſe this commences by iht 
Judgment which was after the Pardon, and ſo a Title ſubſequent ; and il 
rhe RR be erroneous by reaſon of the Pardon, yet it is good 
till defeated by Error or Attaint; Quod Nota. Br. Fine for Contempts, 
pl. 47. cites 35 H. 6. 1. & 25. 


, | T9. | | (I. a) Im- 
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(I. a) Im priſonment.] For what Canſes. 


Proceſs in an Attaint be diſcontinued, by which the Writ 
5 12 the Plaintiff ſhall not be imprilon d. 32 AM, 13. ad- 


Juds; Tt otherwiſe it had been it he had been Nonſuit after Appear. * Br. Impri- 
ince. 32 All. 13. admitted. * 19 Aff, 13. adjudged. + 6 Aff, 5. ponent, Fl. 
apjudged. 20 E. 3. Attaint 43. 8. 

t Br. Impri- 


ſonment, pl. 32. cites 8. C. Fit zh. Judgment, pl. 215. cites S. C. 

In Aitaint the Plaintiff vas efſoigned after Appearance contrary to the Statute of Weſtm. 1. cap. 4r. 

ty which Nonſuit was awarded, and alſo it was awarded that the Plaintiff Capiatur, and fo ſee that up- 
on Non ſuit in Attaint the Plaintiff ſhall be impriſoned. Br. Impriſonment, pl. 57. cites 26 Al. 25. 


. In an Aſſiſe, ik the Tenant pleads a Bar, and confeſſes an Ouſter 


Naintiff, and the Demandant takes Iſſue iipon the Bar, and 
e againſt the Tenant, he ſhall be — for the Ouſter 


| : aff. 1 

Ich he conkels' d. 37 All. 1. 

27 Tf a Man be barr'd of an Appeal of Mayhem, becauſe he was Br Appeal, 
Nonſvir alter Appearance of the Defendant in another Appeal, the Plain- 5 C e 
tiff ſball be impriſoned. 40 AMI. 1. adjudged, If in Appeal 

of Death, 
Ralley, or any other Appeal of Felony or Maihem the Plaintiff be barr'd orNonſuit, or if the Writ abates 
is lis x: Def art, he ſhall be fined and impriſoned. 8 Rep. 60. a. Mich. 6 Jac. in the Exchequer, 
in Beecher's Caſe, cites 8 H. 4. 17 a. 20. for the Malice is greater when it concerns Life. 

Appeal of Death againſt R. S. of D. where the Writ <vas abated becauſe there was No ſuch Lill, am- 
let wr Place known by Name of D. and therefore it was awarded that the Plaintiff take nothing by his 
Writ, and that he ſvall be taten, and ſo ſee that the Plaintiff ſhall be taken upon Appeal where his 
Writ abates. Br. Impriſonment, pl. 25. cites 4 H. & 16. Brooke ſays, the ſame ſeems to be of 
Nerſuit, Ibid. 


5. In an Appeal againſt two, tf the Appeal againſt one be found Br Impri- 
falſe, the JPlaintiff ſhall be impriſoned. 1 All. 9. adjudged, ſonment, 


pl. 29. cites 
S. C——— Br. Appeal, pl. 49. cites S. C. 


6. In Treſpaſs, if the Iſſue be found againſt the Plaintiff, he ſhall Cro E. 778. 
be impriſoned. Mich. 42 & 43 El. B. R. between Bartholomew and Pl t , > C- 


Deig hton adyndged, and chough the Fine due to the King is pardoned — or | 


by the general Pardon by Ruch Nen yet the Judgment ſhall be-given for the 
Quod capiatur, and not ©uod fit in Wiſericordia. Mich. 42 & 43 Plaintiff in 


El. B. R. between Deighton and Bartholomew ADjUDReD in a Merit of 8. ir = 


7 aligned for 
Ettor. Error that 


the Offence 
to the Queen is pardoned by the General Pardon, and therefore the Judgment ſhould have been a Ni- 


hil only for the Queen, and not a Capiatur ; and that the Entry uſually is either De Miſericordia Ni- 
hil, or Non capiatur, quia pardonatur. But Kemp and the Prothonotaries ſaid,” that ſometimes they 
enter it ſo, and ſometimes not; and the Court held it to be no Error, Quia non conſtat, that he was 
not a Perſon excepted ; and therefore the Judgment was affirmed. | 


In an Indi&ment of Barretry, if the Defendant be found Guilty, Cro C 340. 
and upon this Judgment ts given that the Defendant ſhall be com- P 4 *-*- 
mutted to Gaol bidem remanſurus per two Months, without Bail g u. 
or Yainprize, æ quod ſolvat Domino Vegi — fine Summam 100 
Darcarum, & quod ſit in Miſericordia, this Judgment ts erroneous 
becauſe when the Defendant is fined the fü de de ought to be Qu 


<2puarur, for he ought to be impriſoned till he hath paid the F ne. 
U 


* _— 


— 


nent (Nflicted upon hun for his Offence, which is for a certain" 
and therefore cannot amount to a Capiatur lor a Fine, lll. g C Me, 


t. B. 
by the Julticesof Aſſiſein Comitatu Levontz tins was 4 J 


chequer, and levied, and then bz 


In Aſſiſe, if the Tenant pleads Releaſe, which is found againſt h 
he ſhall be impriſoned for pleading a talſe Deed ; Quod Nota ws, 


te, 


S. P. not- 9. Attaint was brought in C. B. 27 Verdict before Fuſtires of Orr an} 
£ | 


2 — —_— Terminer, and becauſe 11 appeared the Record that the Plaintiff in th 
Suit tio Attaint had not made Fine tor the Treſpaſs of which he was Conviied 


defeat the there ſore the Juſtices committed him to the Fleet for che Fine &c br 
firſt Judg- Impriſonment, pl. 44. cites 16 All. 4. | 
ment ; 

Brooke ſays the Reaſon ſeems to be, becauſe the Verdict ſhall be intended true till it be reverf.4; 
Fact; Contra it is ſaid elſewhere upon Wrir of Error. Br. Execution, pl. 77. cites S. C by 
Impriſonment, pl. 103. cites S. C. accordingly.—8. P. If the Defendant brings Attaint. Br. Fine for Cy 
temprs, pl. 46. cites 23, H. 6. 2t. 


5 


Br. Treſ- Io. The Defendant was convicted of Aſaault where he ſtruck at . 
Paſs, 3 * Plaintiff and did not touch him, and was condemned in halt a Mark, ad 


was taken, and yet he did not beat him. Br. Impriſonment, pl. 52. cite 
22 All. 60. 

11. Puniſhment of Treaſure-trove, Wreck, and Waif taken and carried 
away, is not by Lite and Member, but by Fine and Imprifoament, h. 
Appeal, pl. 63. cites 22 Ail. 99. 

12. One that went arm*d into the Palace was diſarm'd, and commanded 
to the Marſhalſea Priſon, and was not admitted to Bail till the Will 
the King was known. Br. Impriſonment, pl. 23. cites 24 E. 3. 23. 

13. Appeal of Ma:hem, in which A. is made Principal and Bl. Acceſir, 
the Plaintiff was nonſuited after Appearance, and brought another Appea, 
and made B. Principal and A. Acceſſory, which was pleaded tor Eſtoppel, 
by which it was awarded that the Plaintiit rake nothing, and that the 
Plaintiff 5 &c. Br. Impriſonment, pl. 5 t. cites 40 Aff. 1. 

Br. Impri- 14. For Diſceit to the Court tor zmbezz/ing an Exigent, the Plaintif 
ſonment, pl. recovered 10 l. Damages, and the Detendant was committed to Ward, 
73-citesS.C. to be impriſoned till he had made Fine to the King, and Gree to the 
Party. Br. Fine tor Contempts, pl. 34. cites 41 Aff. 12. | 
15. In Attaint paſs'd againſt the Plaintiff, judgment ſhall be that he 
take nothing by his Wrir, et quod fit in Miſericordia & Capiatur. Br. 
Impriſonment, pl. 76. cites 43 All. 46. 
16. In Treſpaſs the Defendant pleaded Villeinage in the Plaiatil, 
who replied that he was frank, and of Frank Eſtate, and not his Vil 
lein, upon which they are ar Iſſue; and the Plaintiff ſurmiſed that the 
Defendant took all his Goods pending the Iſſue, and yet he did not make 
any Fine. Br. Fine for Contempts, pl. 17. cices 9 H. 5. 1. | 
See (E. a) 17. In all Actions Ouare Vi & Armis, as Reſcous, Treſpaſs Vi & Armi! 
pl. 9. Sc. if Judgment be given againſt the Defendanr, he ſhall be fined aud 
impriſoned ; tor to every Fine Impriſonment is incident, and always whe! 
the Judgment is Quod Defendens capiarur, it is all one as to lay Quol 
Defendens capiatur quouſque Finem tecerit. 8 Rep. 39. b in Beechers 
Caſe, cites 19 H. 6. 8. b. 34 H. 6. 24. 11 H. 4. 25. 3oAll. pl. 28. 

18. A Bailiff return Languidus in Priſona, and upon Examination 
confeſs'd that he is in good Health. The Bailitf ſhall be impriſon d and 
fined. Br. Fines for 8 pl. 58. cites 31 H. 6. 42. 


19. He 


9 


„00 


j 
' 
þ 
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10. He who comes * by Return of Cepi Corpus ſhall go to Priſon. Br. 


-Onment, pl. 83. cites 33 H. 6. 26. 
be che Defendant brings Certificate of Aſſiſe, which is return'd Cotra g. 
Tide, yer Capias pro Fine ſhall iſſue. Br. Fine tor Contempts, pl. 46. #rit of Er- 
cites 33 H, 6. 21- ror. Br. Fine 


* A Man ſued Corpus cum Cauſa ont of London, and it was found by fengse 5 


Examination that the Act ion by which he claim d Privilege in Bank was — 


- 


100 by Covin ; tor the Plaintiff in Bank difallow'd his Suit againſt this H. 6. 21. 
priſoner ; for the Suit was di/continued by two Years, and now revived by 
the Plaintiff and the Attorney in Advantage of the Priſoner, where an- 
other Suit thereof was taken ot later Time againſt the Priſoner, by 
which upon the Examination ol the Matter the Attorney and the Plain- 
(iff in this Court, tor their Falſity, were committed to the Fleet, and 
were fined, _ the Priſoner remanded to London. Br. Privilege, pl. 
ites 16 E. 4. 5. 
me If one 5 the Countenance of Law (the Inſtitution whereof was to Br Privi- 
ut an End to Controverſies and Vexation) for double Vexation, he ſhall be lege, pl. 19. 
fined; As if a Man ſues in C. B. and atter /aes him in London for the ſame © '& H. | 
Cauſe, or in any ſuch like Court, the Plaintiff ſhall be fined tor this un- by Read and 
juſt Vexation. 8 Rep. 60. a. Mich. 6 Jac. in Beecher's Caſe, cites 9 H. Fineux. © 
76 II. 5. J. a. 
655 e in a Reception the Defendant ſhall be fined and impriſoned This halt 


ſot his double Vexation. 8 Rep. 60. a. in Beecher's Caſe. urn 4 hy 
Amercement or Fine & c in regard of the Court in which the Action is brought; as if Judgment be in CB. 
the Deterd vt ſhall be fined and impriicned ; but if the Writ is Vicontiel, the Judgment in the Coun 
call not be Qued Capiatur, becauſe no Court can fire and impriton but Courts of Record, and there- 
fore in the laſt Caſe he ſhall only be amerced : and tho the Writ, viz. of Recaption, is of Record, yet 
fince the Judges who are the Suitors are not Judges ot Record, neither 1s the Court a Court of Record, 
they cannot fine or impriſop, and ſo in all like Ca'es, Ibid. 60, b. cites F. N. 5 73. (D) 8 E. 4.5. 34 
H. 6. 24. — 8 Rep 120. a. S. P. accordingly. 11 Rep. 43. a. S. P. accordingly. 


24. In all Caſes where a Thing is prohibited by any Statute, the Oſſender 


{hall be fined and impritoned, 8 Rep. 60. b. Mich. 6 Jac. in Beecher's 
Caſe, cites 35 H. 6. 6. 19 H. 6. 4. in Maintenance. 

25. In an Atraint, it the Flaintiff is nonſuited or barr'd, he ſhall be So if the 
ined and impriſoned. 8 Rep. 60. a. Mich. 6 Jac. in the Exchequer, in "aint paſſes 


Beecher's Cale, cites 32 Aff. 9. 42 E. 3. 26. b. 2 
if he was 
Party to the firſt Recerd, he ſhall be fined and impriſoned. But if he was Party to the firſt Record, as 
Tenant by Reſceipt, or other Tertenant, he ſhall not be fined, 8 Rep 60. a. in Scecher's Caſe, cites 


14 Al. pl. 2. 42 E. 3. 26. b. 9 E. 4 33. 


— ä ee 


(k. a) Fines and Amercements. Where impoſed 5 a 
jointly or ſeverally. 


i. f "Haniperty by 2. The one was nonſuited, and he and his Pledges de 

Froſequendo were amerced, and the other and his Pledges nor, 
notwithſtanding that the Nonſuit of the one in this Action ſhall be the 
Nonſuit ot both, and nevertheleſs they two found one and he ſame 
ledges, but they were amerced as Pleages of the one, aud not as Pledges of 
leute. Br. Amercement, pl. 11. cites 47 E. 3. 6. 


6 D 6 2. Io 


1 — Y hd - a 
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470 Atnercement. 


2. In Aſſiſe againſ# 2, the Diei/i is found with Forte 
feifin is joint, yet the Fine fhall be ſeveral. 11 Rep. 4 


— 


— 
P&Ss G1 1 g be d z to jointly; yet they ſhal why; 
S. 3. it a Treſpaſs one hy two jointly, yet they ſhall be 

— Fo: , verally. F. N. B. 75. (G) amercedi ſe 
per Cur— Roll Rep. 74. S. P. and cites S. C. 


T: Rep. 43. o ſue a Plaint and are nonſuited, th er | 
e Wire ene to nm 
per Cur. 5. When a Judgment is given in B. R. or in C. B. &c. againſt n 
Ideo in Miſericordia, yet when it is affeered by the Coroners en b. 
the Amercement thall be laid upon them ſeverally. 11 Rep. 43. 4.0 
6. When there are diverſe Defendants, and they are by the 
make Fine, the Judgment is Ideo Capiantur, yet it ſhall be conſtrued 
Reddendo lingula ſingulis, and they ſhall be taken by a ſevera} Capia, 
Fine. 11 Rep. 43. b. N 
As where ſe- 5. In ſome Caſes the Fine or Amercement ſhall be impoſed upoy diver; 
8 jointly, as upon a County, an Hundred, and ſo upon a V7, &c. as for the 
Pricks and Eſcape of a Murderer &c. 11 Rep. 43. b. cites 22 E. 3. Corone 233, , 
he who gave E. 3. ibid. 147. 3 E. 3. ibid. 302. 316. &c. and 10 E. 3. 10. a. and ſy, 
Aim was that this is tor the Uncertainty of the Perſons and tor Infinitenel of 


killed with 
"a Aviv, Number. 


all the Town was amerced ; Per Coke Ch. J. Roll Rep. 75. cites 22 E. 3. Corone 238. and 2 E. , 11 
where the Amercement is upon a Village, Town, or County it ſhall be Joint, ctherwiſe it 3 5 
rite to aſſeſs every one in particular, Quod fuit conceſſum per Curiam. 


8. In Actions Perſonal, as Debt, Detinue &c. if one Plaintiff appear 
and the other is nonſuited (which in Law Perſonal Actions is the Nonſyi 
of Both) he that ſurvives or appears ſhall not be amerced, for there is 
no Detault in him, but in the other only who does not appear, 8 Rey. 
61. a. Mich. 6 Jac. in the Exchequer in Beecher's Caſe cites 47 E. z. 6. b 

„ Br. A- 43 Aff. 3. ) H. 6. 36. 38 E. 3. 31. 41 Aſſ. 14 

mercement, 9. If the one Demandant in a * Real Action, or the one Plaintif 
pl. 3. cites in a Perſonal Action where Summons and Severance lies, As in Debt by Exe 
5 oth ms cutors if one be nonſuited and the other proceeds, he that is nonſuited 


pl 48. cites ſhall not be amerced. 8 Rep. 61. a. cites 28 H. 6. 11. b. f 21 E. 4 % 
3 | 


Roll Rep. 10. The Steward at a Court Leet Time out of Mind had ſed to frrear 
2. pl. 4. 12 or more Inhabitants zo be Chief Pledges, and they at every Leet being 
Bullen v. ſworn, had uſed to preſent that they the aid Chief Pledges ſhould pay to the 
2 S.C. Lord of the Manor tor Head-Money, or Pro Certo Lete 10 f. and 1 py 
bid it accordingly at the ſame Leet. The 12 Chief Pledges being ſworn to l- 
13. pl. 16. quire &c. refuſed to make ſuch Preſentment, whereupon the Steward for 
S.C. reſolv'd the Contempt impoſed a Fine of 6 1. upon them all jointly ; but reſolved 
accordingly that the ſame ſhould have been impoſed ſeverally, the Refiſal of the or 
tot. Cur. being not the Refuſal of the other. 11 Rep. 42. Mich. 12 Jac. Godlrey's | 

e. 

11. One Fine was impoſed upon two Coroners for not returning an Ou. 
lawry, Roll Rep. Arg. 34. cites 4 H. 9. 24. and ibid. 35. the Court fail 
they agreed the Caſe of the two Coroners that a Joint Fine ſhall be upo 
them, and that ſo ic is upon the Sheriffs of London, becauſe they are Ut 
as one Officer to the Court, Paſch. 12 Jac. B. R. 

Sid. 174 pl. 12. An TI was exhibired againſt ſeveral for 4 Confederacy to 
6. S. C. impoveriſh the Farmers of the Exciſe, and being convicted, the whole 
Court agreed that they ſhould all be fined not jointly but Sehr . 
cording to their ſeveral Abilities, whereupon one was fined 1000 Marks 
and the others 300 Marks each. Lev. 125. Hill. 15 & 16 Car. 2. B. R, 

the King v. Sterling & al”, , ; 
(L. a) Pleadings 


- - - 


2 


2 8 c » ar. Mo. 
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(L. a) Pleadings. 


Account or Avowry for Amercement in Courts he need not to ſbet Br. Lete, 
x the Names of the Preſenters, per Needham J. Contra in Debt tor A- 16. cites * 
mercements, per Pigot Sergeant. Br. Pleadings, pl. 38. cites 9 E. 4. 21. R. 


tte 
4 8. . Br. Count; pl. 95. cites S. C. and S. P. — Br. Account, pl. 56. cites S. C. and S. P. 


8. C. but Brooke ſays Quære the Difference. In ſecond Deliverance Judgment upon De- 


by Pigot 5 ien againſt the Conuſance, becauſe he pleaded i im Seftatori 

iven againſt t nuſance e he pleaded it was preſented Coram Sectatoribus, and 
2 * Names. 3 Le. 7. 8. pl. 21. Mich: 9 Eliz. C. B Scarning v. Cryer, ———Mo. 75. 
pl. 203. Scarling v. Cryett 8. C. Bendl. 159. pl. 219. S. C. and the Pleadings, 


* 


+ In an Avowty for an Amerciament in a Leet the Defendant ſhall 
allege Preſcription in the Uſe of this aff eering by Aﬀeerors. Per Frowike and 
Kingſmill. Kelw. 65. a. pl. 5. Trin. 20 H. 7. in a Nota. 

3. In Treſpaſs for taking a Gelding &c. the Detendant pleaded thar 
6 Plaintiff was Tenant of ſuch a Manor, and it was preſented at 
Court that the Plaintiff had ſurcharged the Common, for which he was 
amerced 6 8. and 8d. and affeer'd by J. N. and J. D. and that he as 
Bailiff diſtrain'd the Gelding &c. Upon Demurrer it was objected be- 
cauſe it was ['r.eſentatum flit only that he ſurcharged &c. and did not al- 
L»2 it Fatto that be ſurcharged. Sed non allocatur ; for it ſuffices for the 
Kiiliff to take Conulance of the Preſeutment and no more, & non reſert 0 
as to him whether it be true or nor. Cro. E. 148. pl. 1. Patch. 42 Eliz. 
B. R. Rowleſton v. Alman. 3 

4. In Replevin, the Defendant made Conuſance as Bailiff for an A- -_ 643. pl. 
mercement, the Plaintiff pleaded De Injuria ſua propria and zraverſed the . 2 8 
Preſcription to n Court and to amerce. The Court held the Avowry for does not a5. 
the Amercement inſufficient, becauie it was #0t alleged in Fatto that the pear. —- 
Plaintiff did not appear after Summons ; but only Præſentatum fuit * 1 AG. 1 $. 
Homagium, that he did not appear. Cro. E 885. pl. 26. Paſch. 44 Eliz. nsr ron 
C. B. Parham v. Norton, | not appear. 

| — $0 in 

Replevin the Defendant avow'd for an Amercement upon a Preſentment by the Homage for not repair- 
ing a Houſe, being a cuſtomary Tenant of the ſaid Manor. It was alhgn*d for Error inter al' that the 
Avowry was only that Prezſentatum fuit that he had not repair'd, bur did not ſay in Fucto E Catagorice 
Sec, that he had not repair'd, that being a Matter traverſable. 1 was reverſed, (but for 


which Error, or whether for all, non conſtat.] Le. 242. pl. 327. Mich. 32 & 33 Eliz. B. R. Blunt 
v. Whitacre. | 


5. In Treſpaſs Quare Clauſum fregit, the Defendant juſtified diſtrain- 2 Brownl, 

ing tor Amercement in the Sheritt's Tourn, impoſed on the Plaintiff for * 1 
incroaching upon the King's Highway. It was moved in Stay of Judg- 4 15 
ment that it did wor ſhew that it was preſented before the Fuſtices of the adjornatus. 
Peace at their Seſſions according to the Statute ot 1 E. 4. cap. 2. which 
fays that the juſtices of Peace ſhall award Proceſs againſt the Perſon ſo 
indicted before the Sheriff, which was not done in this Caſe. Coke Ch. 
. ſaid this Statute extends wot to Treſpaſſes not Contra Pacem (as in this 
Cafe the Encro:chment is 3) tor otherwiſe the Lord of a Leet could not 
Grain tor an Amercement without ſuch Preſentment before Juſtices of 
de Peace. And tho? the Statute ſpeaks of Felony, Treſpals &c. the 
lume is to be meant of other things ot che {ame Nature, which is proved 
by the Clauſe in the Statute, viz. chat they ſhall be impriſoned ; which 
cannot be in the principal Caſe ; ro which Warburton and Winch J. 
Steed. Godb. 190, pl. 271, Trin. 10 Jac. C. B. Hardingham's Caſe. 


F 6. In : 


— 
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—_ 
6. In Treſpaſs, the Deterdant juſtified by an Amerciamenr j 
Leet againit a common Baker tor felling Bread againſt che AI 
Vicinis, and that by a Precept out of rhe Court he diitrain'q 1 
judg'd the Plea ill, becauſe it did not ſet forth that the Amer, 
Jor an Offence done within the Furiſdiction ot the Leet, which ſhall na 
preſumed unleſs ſpecially pleaded ; beſides ic ſets forth that the Maler 
was amerced, but did nut /ay to what Sum. Hob. 129. pl. 166. Paleh, 
Goth 277. Jac. Wilton v. Hardingham 5 
vl. 392. Hill. _ 7. One was impriſoned for a Fine aſſeſſed upon him for depafturing his 
16 Jac. B. R. Sheep within the Bounds of the Foreſt, the Defendant juſtified tor that Tr 
the s. C but ſentatum ſuit that he depaſtured them there. And the Queſtion was whe 
S. P. does not ther this be ſufficient withour alleging in Facto that he depaſtured th 8 
appear. there. And Mountag ue Ch. J. eld it ſufficient to ſay Preſents * 
2 Roll Rep. 177. Trin. 18 Jac. B. R. Webb and Tucke's Caſe. 
See 3 Le. 8. In Debt upon an Amercement in a Court Baron for a Treſpaſs in 1; 
= 0 2 common Fields with his Hogs; It was moved in Arreit of Judgment * 
of Scarning it was not alleged that any Treſpaſs was committed, but only that Preſons. 
v. Cryer, in tum fuit, that a Treſpaſs was committed; and tor this Cauſe Haug, 
pl. 21. Mich. held ir to be ill; and ſaid, that ſo it had been adjudged in this Courr 
7 Eliz. C B. before during his Time. Cro. J. 582. pl. 2. Mich. 18 Jac, B. R. 4;. 


S. P. d- 
in ren myn v. Appletoft. 


o. 75. pl. $f yes 
205. S. C. & S. P. accordingly.-—— Bendl. 160. pl. 219. S. C. & S. P. accordingly. 
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tum typ 


Cro. C. zo g. In Treſpaſs for taking a Bullock &c. The Defendant juſtified, (or 
REES that the Plaintiit was preſented for not appearing at the SHeriſt s Tourn, be- 
1 Fo des ing debito modo Summonitus, and amerced by the Fury, and aff eered by 
(abſente the 4 of the Jury to 408. and ceriified to the next Dnarter Seffions, and ther 
Ch. J.) ac- confirmed, whereupon by a Warrant to him from the Steward he took and ſed 
8 it &c. Upon a Demurrer it was inſiſted that the Amercement ovght 
1.80.44. always to be aſſeſſed by the Court; for it is a judicial Act, and thall te 
judg'd ac- afteer'd by the Atteerors appointed; and that it being levied by the De. 
cordingly. fendant as Bailiff by Warrant of the Steward of the Court is ill, becauſe 
by the Statute 1 E. 4. cap. 2. it is expreſsly appointed, that 20 Fines 
Amercement in the Tourn ſball be levied, nk? it be certified at the next H. 
frons of the Peace by Indenture, and inrolPd there, and Proceſs made from tht 
Fuſtices of Peace of the Seſſions to the Sheriff, none of which Circumitar- 
ces were obſerved here, and ſo adjudged for the Plaintiſt. Cro. C. 27;. 
pl. 13. Mich. 8 Car. B. R. Grytfith v. Biddle. 

10. An unreaſonable Fine impoſed by a Court Leet for a Contempt in 
Court was ſet alide, and judgment for the Plaintiff. 2 Jo. 229. Mich. 
34 Car. 2. B. R. Berrington v. Brooks. 

11. Debt for Amercement in a Leet, and ſhewed that Defendant was 
preſented and amerced, and that the Amercement was affeered by all the 
ſurors to 406. Upon Demurrer it was objected, that it was not Hen 
ro what Sum the Amercement was, and yer ſome Precedents are ſo, i 
Raſt. Ent. 553. a. b. 109. b. Judgment was given for the Detendaar, 
3 Lev. 206. Mich. 36 Car. 2. C. B. Evelin v. Davis. | 1 

Ibid. 138. 12. In Treſpaſs for taking a Tankard, the Defendant juſtified as Bailif 
ſays, if it for an Amercement in a Leer, and that he by a Precept of the Dean and 
_ a m Chapter, Lords of the Leet, diſtrained the ſaid Tankard. Upon Demur 
bre the ker it was objected, that he ought to ſhew that the Precept was directe ! 
Defendant him by the Steward of the Court, and then to ſer forth the Warrant, witi- 
made Conu- out which he cannot juſtify to diſtrain for an Amercement; and of th 
por ded pr Opinion was the whole Court, and Judgment for the Plaincilt. . 3 Mod. 
Los i 137. Mich. 3 Jac. 2. B. R. but adjudged 1 W. & M. Matthews . 
ight be ry. 
= | enough J 


as here pleaded; but where it is to juſtify by way of Excuſe, you muſt aver the Fact, and allege" 
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one, and ſet forth the Warrant irſelf, and the taking Virrute Warranti ; for a Bailiff of a Liber- 
n be littrain for an Amercement Virtute Officii, but muſt have a Warrant from the Steward or 


ty _ "Care $3. B C. ard ſame Diſtinction taken by Holt Ch. J. and adjudged for the 
5 i: for a hailiff cannot diftrain otherwiſe than by a Precept directed to him by the Steward of 
the Court. 


11. An Avowry for a Diſtreſs by a Precept from the Court Leet, ſetting And the 
bath the holding of the Court, and the Plaintiff an inhabitant within Difference 
de Leer, muſt not only ſer forth the Preſentment by the Jury of the Fact Trespa 4 
. hut muſt aver that the Fact was committed, and ſaying Licet ipſe . 


- . , Replevin i 
ic Culpabilis is not ſufficient. Gibb. 108. pl. 9. Mich. 3 Geo. 2. B. R. — 8 
* TRE 
r 
Authority, per Raymond Ch, J. with whom agreed the whole Court. ſo T 


bid. 


. a) Diſcharged. How. By Word without Writ, 
or by Writ. 


q HERE the Lord or Fuſtice of Peace commands a Vagrant to Pri- Ai the Can- 
ſon, in ſuch Caſe the Lord or Fuſtice ol Peace may command the w— of Eng- 
Puff ro let him go at large again, and the Reaſon is, becauſe they may a- e 7 
ward Him to Priſon upon Suggeſtion. Br. Impriſonment, pl. 27. cites 14. Man to the 
H 6. 8. per Cur. 


Fleet, or x 
uſlice may 
commard a Man to the Fleet or other Prifon for Rebellion in his Preſence, and in ſuch Caſes they may 

ciicharge him without Writ. Idid. 


Lut where a Man is talen by Writ, or awarded to Priſon by N tit, there he cannot be diſcharged wich- 
on Writ or Command of the King; note the Differcuce. Ibid. 


2. A Wrir was directed to the Sheriff of Yorkſhire, who iſſued a War. Ibid. 55. 
cont to the Bailiff” of the Liberty ot Pomtret, who di not return the Writ, the Reports 


f er adds a 
ter which he was amerced 501. at ſeveral Times, and eſtreated into the 


; k Nota, that 
Exchequer ; atterwards the Parties agreed, and upon producing a Cer- the Clerks 


tikcate trom the Plaintiff's Attorney that the Debt was paid, theſe A- faid that the 
ilch d Moti he B. Salk J. Court uſes 
mercements were diſcharged upon Motion to the Barons. 1 Salk. 54. pl. te gif 
3. Mich, 9 W. 3. in Scacc. Ey res v. Smith. N A. 
mercements, 


but allow You to compound them. 


(N. a) Of a Vill &c. 


i. A Common Law, if a Man be killed in a Town in the Day-timey D. 210». in 
Viz. /o long as there is 1 Day, and the Murderer eſcapes, the pl. 25. 5. k. 


| f obiter, tho 
lown {hall be amerced. 7 Rep. 6. b. cites 21 E. 3. Corone 238. 8 


| be done in 
onen Field or in à Lane &c, Hill. 4 Eliz.-—Bet if it was done in the Night, and the Felon eſcapes, 
the Tun ſhall not be amerced by the Common Law, becauſe in ſuch Caſe no Laches or Negligence 


cn be imputed to the Inhabitants of the Vill; per Cur. ) Rep. 6. b. Trin. 29 Eliz. C. B. in Caſe of 
Milturn v. Dunmow Inhabitants | | 


6 E 2. 3 H. 
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adds that the Court took Time to adviſe, 
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4 Stroke 2. 3 H. J. cap. 1. recites, That the Law cf the Land is, than 


was riven e lain in the Day, and the Felon net taken, the Townſhip + 5 any 
65 | N e's iÞ whe ' 
Tout the Or Murder is done ſhall be amerced, and if any be wounded in Peri * 


Afternoon of the Party that ſo wounded him ſhould be arreſted and put in Sure, ; | 
the 10 Jan. 5 be had whether he jo hurt ſhould live or die; and en peij 


and about ; ; 711 , that | 
Clock in the ©) Perſon be lain or murdered in the Day, and the Murderer eſcap 100 


[ame Evening ken, the Townſhip wherethe Deed is ſo done ſball be amerced for the ſaid þ 

— Pa cape, and the Coroner ſpall have Authority to inquire thereof upon Via of 7 
„ a ö ö 7 1 : T7 

ah hs 2 * „ and ſo may the Fuſtices of Peace, and certify them into 20. Kin 


Murderer 


eſcaped; The Queſtion was, whether the Town ſhould be amerced? and it was urg'd, that it _ 


© Party was dy 


eath 


A Preſentment grounded on this Statute ſet forth, that J. S. was killed at C. and that the und 
ay in tle Night, and therefore it was quaſhed, and the A diſcharged; for it an... 
away in the Night, therefore it was quaſhed, and the Amercemenrs diſcharged; for it apy 


Cars try 


the Vill is not liable to be amerced within the Starute ; for by the Statute the Eſcape myſt he, 
Day. Sty. 14. Paſch. 23 Car. B. K. the Vill of Charleton in Kent's Ciſe. in tae 


2 Hawk. Pl. 3. If a Man kills another in his own Defence, and eſcapes &c. 1, 
8 * on Town ſhall be amerced as an ancient Mark ot rae Common Lay tha 
ſays, that made it Felony. 2 Inſt. 315. 


by the Com- 

—.— Law, if any Homicide be committed, or dangerous Wound given, whether with or vino 
Malice, or even by Miſ adventure or Self- defence, in any Town, or in the Lanes and Fi-14, tu. 
of, in the Day time, and the Offender eſcape, the Town ſhall be amerced, and if out of a Ton g 
Hundred ſhall be amerced. 


4. It a Murder be committed in the Day-time in a Town nt inch 
and the Murderer is not apprehended, the Townthip ſhall be amerced; 
but it incloſed, whether in the Night or the Day, the 'Towntkip l 
be amerced. 3 Inſt 53. cap. 7. 

5. It Hue and Cry is made by the Foreſt Law for Vert er Veniſon, ad 
any Townſhip or Village follow not the Hue and Cry, they thall be 
amerced at the Juſtice Seat. 4 Inſt. 294. cap. 73. 

6. If a dead Body in a Priſon, or other Place, whereupon an Inquet 
ought to be taken be interr d, or ſuffered to lie ſo long that it putrifics l. 
fore the Coroner has viewed it, the Gaoler or Townſhip ſhall be amercel. 
2 Hawk. Pl. C. 48. cap. 9. S. 23. ſays it has been adjudged. 

7. Information was brought againſt the Detendants, tor that they 
were incorporated by the Name of Mayor and Communalty of London, and 
it was a walled City, and had Sherifts, Juſtices of Peace, and Coroner 
within themſelves, and by Law they ought to ſuppreſs Riots and unlay- 
ful Aſſemblies. Notwithſtanding which, in June 4 Car. in the Day: 
time, Doctor Lamb was ſlain in a Tumult, and none of the Offenders tat, 
nor any Perſon known nor indicted for that Felony. They appeared aal 
confeſſed the Offence, & poſuerunt ſe in gratiam Curiz, and they were 
amerced 1500 Marks; and it was conceived that it was an Ollencet 
the Common Law to ſuffer ſuch a Crime to be committed in a wallet 
Town in the Day-time, and none of the Offenders ro be known or 1t- 
dicted. Cro. C. 252. pl. 2. Paſch. $ Car. B. R. the King v. the Mayor 
&c. of London. | : 

8. It one be Kid in 4 Vill, and the Coroner makes no Inqueſt, the Vil 
muſt be amerced ; per Twiſden ; for probably the Coroner had no e. 
rice of ir, and if there was an Inqueſt ir muſt be returned by the Ceri: 
rari ; per Cur, Keb. 278. pl. 14. Paſch. 14 Car. 2. B. R. Ld. Buckhurl, 
Wentworth and Bellalis. 


For more of Amercement and Fines in General, ſee Diſtreſs, Ext, 


| 
Judgment, Trial, (Z. b) (A. c) (G. g) and n TW 1 


(A) Amicus Curiæ. 


N Writ of Entry the Tenant made Default after Default, and a Stranger 

came and ſaid that he himſelf pending the Writ had recovered the Teue- 
wants by Verdict of Afſe againſt the Demandant and the Tenant &c. and 
pray'd that no Judgment be made of his Franktenement &c. yet the 
Demandant had 1 op co recover Seiſin. Thel. Dig. 200. lib. 13. 
cap. 14. S. 1. Cites ich. 2 E. 3. 43. 

2. In Scire Facias out of a Fine, the Tenant ſaid that the Oucen had a 
Mit of Diſceit pending againſt him to reverſe this Fine, b«cauſe the Tenements 
are Parcel of a Manor of which the Oucen is ſeiſed, which is Ancient De- 
jeſne &c. upon which another Day was given to all the Parties, at 
hich Day the Demandanc was received Ex Gratia, to anſwer and plead 
che Writ of Deceit, to which he was a Stranger. Thel. Dig. 200. lib. 

12. cap. 14. S. 3. cites Trin. 26 E. 3. 65. | | 
. In Scire Facias a Stranger came and pray d that the Writ be abated Every Stran- 
for Default apparent in the Writ, but the Court had not any Regard there- Br © Ami- 


I. 


0; tor the Tenant pleaded to the Action. Thel. Dig. 200. Ub. 13. cap. 1 
14 S. 3. cites 26 E. 3. 72. 23283 
of latter 


atparert in the II rit, and the Court ex Officio is bound to abate the Wrir, if it be vicious, for falſe La- 
ti, or Ce; art of Form &. Thel. Dig 200. lib. 13. cap 14. S. 5. cites Hill * 4H. 6. 16, and 9 H. 6. 39. 

* Br. Brief, pl 210. cires 8. C. Br. Falſe Latin &c. pl. 06. cites S. C. * Zr. Ofice del 
Court, pl 6. cites 8. C. & 41 E. 3. 21 ——Hardr. 86. Arg. cites S. C Br. Error, pl. 49. S. P. by 
Hrooke A Stranger may inform the Court of Error. Br. Error, pl. 50. cites 11 H. 4. 62. 


65 y2. per Huls. 


4. In Formedon the Tenant traverſed the Gift, and a Straxger came and 
aud that the Reverfoon was in an Infant, being in Ward of the King, and 
that the Tenant pleaded by Collafron &c. and pray'd that they would nor 
&c. Et non allocatur, becauſe none anſwer'd tor the King or tor the In- 
tant. Thel. Dig. 200. lib. 13. cap. 14. S. 4 cites Mich. 2 H. 6. 5. 

5. Hit is of Matter apparent in the Count. Thel. Dig. 200. lib. 13. 
cop. 14. S. 5. cites Mich. 19 H. 6. 10. | 

6. So of Matter apparent i# an Avowry, Thel. Dig. 200. lib. 13. cap. 
14. 8. 5. cites Mich. 34 H. 6. 8. | 

7. Ho it is of an Ofice or Indiftment found for the King. Thel. Dig. 
209. lib. 13. cap. 14. S. 5. cites Mich. 5 E. 4. 8. b. J E. 4. 17. 

g. Any as Amicus Curiæ may * to the Court ht the one Plea goes 

75 the M bole, and the Court ex Officio thall diſcharge all but that. Br. 
Deux Plees, pl. 23. cites 5 E. 4. 124. | 
9. Upon an Outlawry the Queſtion was whether one, as Amicus Cu- 
ie, might appear and guaſb an Inquijtion found upon the Outlawry for 
Hatter 1»ſufficient apparent, Nicholas and Parker, Barons, took it clearly 
upon the Book of 7 E. 4 that an Amicus Curie might ſhew Caule to 
qQu4/i an Inquilition, and faid that Beiinet's Cale, which had been 
wed to the contrary, went off by Agreement ot the Parties. Hardr. 
»5, 66, Mich. 1656. in che Exchequer, The Protector v. Geering. 

0. derjeant Maynard being denied offering Exceptions in Arreſt of 
Judgment, on a Conviction of Forgery, unleſs his Client was preſent, 
Þrzc, that as Amicus Curiz he might hre them of an Error in the 
/ rcedings, to prevent their giving a talſe Judgment ar any time, tho? 
vi could not move in Mitigation of the Fine, without b1s age” Hre- 
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476 Ancient Deme 


ſence; but the Court ſaid the Party ought to be preſent in by 
2 Show 297. pl. 297. Paſch. 35 Car. 2. B. R. The King v. By WA 
11. Any one, as Amicus Curiæ, may move to quaſh an Indic, ®: 
 parently vitious, be the Crime what it will; per the Ch. J. Cat. 
Hill. 1 & 2 Jac. 2. B. R. The King v. Vaux. n 
12. In a Caſe upon the Statute of Frauds, Sir Geo. Treb a8 
Curiæ, informed the Court that he was preſent at the makin 
ture, and what was the Intention of the Parliament. Comb. 3 

Jac. 2. B. R. in the Caſe of Horton v. Ruesby. 

13. It an Aion be abated, any one as Amicus Curiæ may m 
have the Verdi ſet a/ide, even the Defendant himſelt. Cumb.1 10 (0 
IW. & M. in B. R. Dove v. Martin. | 19. Mick 


— 


. 
ſne. 


g chat * 
3. Mich, 2 


For more of Amicus Curiæ in General, ſee other Proper Titles, 


Ancient Demeſne. 


r (A) Vat ſhall be ſaid Ancient Demeſaz. 
610 


Tr Ancient 1. A N Acre of Land may be Ancient Demeſne, which is Parcel 
L 15. cites | a Manor which is not Ancient Demeſne. 30 Ed. 3. 12 dun. 
Sod & S. P. — — 1 F = roo may be held of a Panor of Ancizn; 

9 emeine. 11 . 4. 86. 

For that 2. That which 1s approved by the Lord our of his Waſtes, can; 

which mn. be Ancient Demelne. 5 Af, 2. For the waſtes are Part of ty 

of the Lord Demeſne. 


Time out of 

Mind cannot be Ancient Demeſne, but that which was held by the Tenants before Time of Memo 
Br. Ancient Demeſne, pl. 26. cites S. C. Br. Ibid. pl. 32. cites 21 Aſſ. 13. S. P. as to the approving 
out of the Waſte; but tho' no Anſwer was given 2 to ſuch Plea pleaded, yet Brooke ſays it ſeem; 
clearly that ſuch Land ſo approved is Frank- fee, becauſe it is taken our of rhe Demeſnes,——No La 
which is in the Hands of the Lord can be ſaid to be Ancient Demeine. Br. Ancient Demeſne, pl.6 
cites 41 E. 3. 22. per Kirton. 


3. Note, that that Part of the Manor which is Ancient De- 
meſne, which is in the Hands of the Lord or of the King, viz. 
the Demeſnes, is Frank-fee, and that which is in the Hands of ih 

| N is Ancient Demeſne only. Br. Ancient Demeſne, pl. 32. cites 21 

06: 925 

Thoſe Ma- 4. All that was under the Title of the King's Land in the Time 
nors are King E. the Confeſſor, or held of M. the Conqueror, is Ancient Demelne; 
Aud — and that which is under other Titles is not Ancient Demeſne; for tho 
om of the were not the King's Land at this Time, and therefore not Ancient De- 


Crown evbich meſne. Br. Monitraverunr, pl. 1. cites 40 E. 3. 44. 

were in the 

Hands of St. Edward the Conteſſor, or William the Conqueror, and ſo expreſs'd in the Book of Domeſdij, 
made or begun in the 14th Year of William the Conqueror. 4 Inſt. 269. 


4 Then 


-. 
— 0 * 


VERS ⁵ͥdũ . 22 oo ĩð LL LO. ———— 9 5 
1 


. c14 


. ear 
Ancient Demeſne. 


2 7 te cannot be Ancient Demeſne unleſs there is a Court and Snitors S. P. So if 
4 by Per Coke Arg. 2 Le. 191. Trin. 28 Eliz. in pl. 240. there be bur 
de. 


| one Suitor ; 
lat the Suitors are Judges, and therefore the Demandant muſt ſue at Common Law, there being a 
Fe ol Jultice within the Manor. 4 Inſt. 270. cap. 58. 


6 In Ejectment brought of Lands in Ancient Demeſne, it was re- It was ad- 
| ed that Copyhola Lands are as the Demeſnes of the Manor, and are mitted that 
() 


\c Lord's F rechold, and therefore not impleadable but in the Lord's Da Para 
Court Cro. J. 559- pl. 5. Hill. x7 Jac. B. R. Pymmock v. Helder. of the Na- 
8 : nor are 
„Able ar Common Law; and the Franktenements held of the Lord are pleadable only in the Lord's 
ple ddt 


; Lev. 405. Mich. 6 W. & N. in C. B. in Caſe of Smith v. Frampton. 


Cotirt. 


„ Lands are Ancient Demeſae but Lands holden in Socage, and con- * The Tran- 
ſequently Lands held by Knight-Service * &c. in Fee, are not Ancient NO 
Demetne. F. N. B. 13. (D) N. 


are (by < 
vice and in Fee) but the French Edition is as here. 


Knights Ser- 
F. N. B. 14.(B) S. P. accordingly z for the 

Tenants in Ancient Demeſne are called Sokemans, viz, Tenants of the Plough. 

weſne, pl. 41. Cites 8. C. S. P. Arg. Le. 232. in pl. 315. 


Br. tient De- 
29. cap. 58. 


2 Le. 190. Arg in pl. 240.4 Inſt, 


All choſe that hold of theſe Manors in Socage are Tenants in Ancient Demeſne, and they plow'd the 
King's Demeſnes of his Manors, ſow'd and harrow'd the ſame, mow'd and made his Meadows, and other 
ich Services of Husbandry, for the Suſtenance of the 15 his honourable Houſhold, Maintenance 
of his Stable, and other like Neceſſaries pertaining to the King's Husbandry. 4 Inſt. 269. 


8. The Rent may be Parcel of the Manor, and ſo may the Services, 
ey the Land is Frank-fee, and whatever is holden of the Manor is not 
part; per Eyre J. And per Holt, Land holden of the Manor cannot be 
{id ro be Part ot the Manor. 12 Mod. 13. Mich. 3 W. & M. Parker 
v. Winch. 


(A. 2) Tried How. 


t. A Ncient Demeſne was tried per Patriam, but no Argument made of Br. Mort- 
it; but the Parties joined Iſſue upon it, and all found for the danceſtor, 


Plaintiff, Quod nota, Br. Ancient Demeſne, pl. 27. cites 8 All. 35. PURI 


E. 3. and 
M. 9 E. 2. accordingly.——sS. P. Br. Ancient Demeſne, pl. 29. cites 9 Aſſ. 9. , 


z, Recordare came into Ancient Demeſne to remove the Plea, becauſe 
the Tenant claim d to hold at the Common Law, and at the Day they were 
1 {ſue upon the Cauſe if the Land was Ancient Demeſne or not, and found 
fr the Demandant, by which he recover d Serfin ot the Land 7 Bank. 
And fo ſee that they hold Plea in Bank, upon Original commenced in 
f ie Court of Ancient Demeſne. Br. Cauſe de Remover, pl. 29. cices 30 

« 3. 22. 

„here a Man pleads Ancient Demeſne &c. the Court will not write Br. Ancient 
rhe Record ot Domeſday to prove it, but the Party ſhall have Day at Demcine, 
rs Peril to bring it in, and ſo he had &c. Quære if C. B. may write to 8 ae 


_ 


td 


them ; lor Neſcitur que earum eſt altior Curia, and the other Party may Br. Monſtra- 
bring in the [ame Record ſub pede Sigilli L prove it Frank-fee, it he will. verunt, pl. 


br. Record, pl. 33. cites 39 E 3. 6. 3 
la Writ of Entry ſur DilziGn, Iſſue being taken whether the Manor of S. in Com 8. was Ancient 
| 6 F Demeſne 
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Demeſne or not. The Court order d the Tenant to have the Book of Domeſday in Court ff. 8 
his Peril, and it was brought into C. B. accordingly by Mittimus out of Chancery, with the 70 iDys 
iſſued out of Chancery, and direFed to the Treaſurer and Chamberlain of the Exchequer &c. by v high! wg 
it was found Ancient Demeſne, and Judgment that the Tenant cat inde fine Die, and that t Reco 
dant ſhould ſue in Ancient Demeſne ſi &c. D. 250. b. pl. $7. cites a Precedent Mich, 3 1 5 Denn. 
Rot. 341. 3 H. 8. in 


—— — 


It appears that all the Land which is intitled in the 
. Bock in the Exchequer under Tit. Terræ Regis, Terre E. Rept ell 
Manor of Ot. Felſoris, or Terre Regis V. Conqueſtoris, is Ancient Demeſn 1 


int Ancient Vemeſne; and the 
terbury was Which are intitled under other Titles, as Zorre Hpiſcepi F. & Toys. 
4 © ates 


en _- not Ancient Demeſne, and Plea was made there, where ir Was they 

meine, an Manor of D. was Ancient Demeſne ; that in thi ba 

Conte that the f ſne 3 Vill are 3 Hun 
t. Ter. 


aevardes Of one Name, and that they hold of the Manor which 1s under this . 
Duod querens r& Epiſcopi E. and not of the Manor, which is under this Tix! 


babeat Re. ræ Regis; — nota, and ſo he confeſs'd, and avoided the E. 


Reco 
cordum Libri , "4 
+ Domeſda which was ſhewn to prove the Ancient Demeſne. Br. Ancient Demel 


1. 5. cites 40 E b 
kic in Oak. pl. 5. cites 40 E. 3. 45. 

Hillarii. At the Day the Plaintiff had the Book brought into Court, by a Porter. It a 
Edward the Gonfeſſor, Anno 18 Regni ſui, had given this Manor to the Abb:t of R. and that 
the Title de Terre Regis; for all Lands held in Ancient Demeſne which the Confeſſor ha 
by William the Conqueror, Anno 20 of his Reign, in the Book of Domeſday, under the Title de 1 
ræ Regis, and theſe are all held in Ancient Demeſne at this Day ; but thote which were given Ry. 
by the Confeſſor, and which are not written in Domeſday under that Title, are not Ancient Demel 
and a Reſpondeas Ouſter was awarded, Cited by Holt Ch. J. 1 Salk. 57. pl, 2 as Paſch. 9 Jac, in Cy 
Rot. 3265. Sanders v. Welch. r 


àppear'd thy 
4 WAS Net unde 


And by him F. It is in a manner agreed that the Land in the Domeſday Book which 
it was ad- comes under Tit. Terræ Regis E. or under Terre Regis only, which is ix 
2 that ended W. the Conqueror, in whoſe Time the Book was made, ſhall be in. 
of 7 por tended Ancient Demeſne ; and the Plaintiff He‘ divers Charters by ln. 
was in the ſpeximus, which rehearſed that V. the Conqueror dedit, conceſſit, & confir 
Hands of the mavit &c. the ſaid Manor, to prove that it was Land of W. the Cor. 
prongs M — 0 ueror, and becauſe Dedimus may be a Confirmation, and the Gtuut of 
Time of the Land in Poſſeſſion &c. therefore per Belk. this is no Trial that it ws 
making of the the Land of W. the Conqueror, or of King E. and alſo that Ancient 
Doneſday Demeſne ſhall not be tried by Charter, nor in other manner but only by th 
Augen He. Domeſday Book; quod nemo negavit, and therefore the Plaintitis we 
meſne, per nonſuited, and by him the Lands of other Lords are alſo in the Dani 


Concilium Book under other Titles. Br. Ancient Demeſne, pl. 9. cites 49 E. z. 22. 
Regis, be- 


cauſe it had been ſome Time in the Seiſin of the King. Quzre inde, and the Manor above was under It 
Terre St. Stephani, and therefore not Ancient Demeſne as held there. Ibid. 


6. In Afiſe the Tenant ſaid that he held for Term of Life, the Rewijin 
to the King, and pray'd Aid of him, and had it, and Procedendo cane 
after into the Chancery, and the King ſaid upon the Aid that the Landi 
within K. which is Ancient Demeſne ot the King, as of the Dutchy of Li 
caſter, and held of K. and was certified accordingly by the Domeſday 
Book. And per tot. Cur. this is not to the Purpoſe, becauſe the King 
may have his Action of Deceit; and per Cheney and Culpeper, The Kin, 
of a Thing of the Dutchy, fhall be as a common Perſon, and chat by Leit 

or Life by the Duchy Seal, if the Tenant in Aſſiſe prays Aid of tit 
King, the Aſſiſe ſhall be taken immediately. Br. Ancient Demeſne, pl 
15. cites 11 H. 4. 85. 2 

J. No Cauſe is ſufficient to remove a Plea out of Ancient Demeſne, 4 
that which makes the Land Franb- fee; per Brian. Br. Ancient Denies, 
pl. 35. cites 1 H. J. zo. | 

Iddue was 8. If Ancient Demeſne is pleaded of a Manor, and denied, this ſhall 
ee ber be tried by the Record of the Book of Domeſday in the Exchequer; 4% 
contain'd in Iſſue be taken that certain Acres are Parcel of the Manor which erer 
: . | mel. 


! 
| 
( 
. 


OY 


„ 


e. chat ſhall de tried per Pais; for it cannot be tried by chat a Fine wer 
N Rep. 3 1. a. in the Caſe of the Abbot de Strata Marcella. ne were 
| meſne, pre- 


a they were Parcel of the Manor of Bowden in the County of Northam which was pre- 
ending e de * ent Demeſne, and the Book of Domeſday being brought into Cn. it appeared — 
ter Manor of Bowden in the County of Leiceſter was, but not the Manor of Bowden in the County of 
Northampton - and tho" it was inſiſted that the Manor of Bowden <vas both in the County of Leicefter ant 
33 ler, yet it was not regarded, the Domeſday Book being againſt the Plaintiff. Brownl. 43- 
Trin 15 Jac. Griffin v. Palmer. Hob. 188. pl. 230. Anon. but S. C. accordingly, and that fo 


the Plaintiff was barr'd. 


Ejectment for Land in Long- hope in the County of Glouceſter, Lev. 106 
was, whether it was Ancient Demeſne or not, and at the Trial Holdage v. 
the Dometday-Book was brought in by an Officer ot the Exchequer, by Hodge: S. C. 
which it appear d that Hope was Ancient Demeſne, but nothing was 3 ; 
mention'd ot Long- hope, thereupon they oflered to prove by the Steward Windham 
© the Manor and others that it was the ſame as was formerly called J thought 
Hope, and lately had got the Name ot Long-hope. And Windham 12 ht (be 
4s tor examining the Witneſſes, but all the Court e contra, and that he Pik _ er 
1d taild of the Record to prove the Iſſue; and if the Truth was as Witneſſes, 
tuppoled, they might have help'd it in Pleading, that it was known by becauſe this 


Name and the other, and that Long- hope and Hope are one and 1 © Trial 


9. In 
che Iſlue 


e one ; ! 
3 ſame Vill. Sid. 147. pl. 6. Trin. 15 Car. 2. B. R. Holdy v. 8 
Hodges. Book and 


6 11 of Inf inder Ft : not by Jury, 
and compared 1t to 2 Trial of Infancy by Inſpection and A ffidavits; but Czteri e contra, and ſo it was 


ruled. 


(B) What Privileges the Tenants ſhall have. Toll Se Tir Toit 


(E)pl. 1. 2. 
Free. * The 

Reaſon w 

ſuch T'enants 


hey may fell or buy Oxen, or other Beaſts to manure their 7'* diſ- 
Land, — maintain their Houſe, without paying Toll in every N 


Narket and Fair throughout the Realm, t 7 H. 4. 44. b. F. N. cauſe the 


225. A. f 9 10. 0. 23 N Lea 
28. 4, +9 H. 6. 25. b. or other Place Edward the 


Confeſſer, ard William called the Conquerer, ſet down in the Book of Domeſday were Ancient De- 
meſre, and fo called Terræ Regis, and they were to provide Victuals for the King's Garriſons in thoſe 
troubleſome Times &c They had this Privilege among others that quiere exercerent aratra & terram 
excolerent ; this was ſaid by Coke to have been found by him in an Ancient Reading. 2 Le. 191. 
in pl. 249. 

hr. Ancient Demeſne, pl. 14. cites S. C. but is only a ſhort Note referring to another Place, but 
mentions nothing Particularly as to this Point, and the Place referred to is miſprinted. 

1 Firth. Toll. pl. 8 cires S. C. — F. N B. 228. (D) S. P. 

In an Action on the Caſe for not paying Toll, the Defendant aid that he held certain Lands of R, 
Lord of the Manor of H. which Manor is Ancient Demeſne, of which Manor all the Tenants have 
been free to {ell or buy Beaſts or other Things for the Manurance of their Lands, and Maintenance of 
their Houſes, without paving Toll m any Market or Fair &c. and ſo juſtihcs that he came to the fame 
Ma» ket and bought certain Heaſts, as the Plaintiff had declared, and that ſome of them he uſed about 
his Mar vrance of his Lards, and ſome of them he pur into Paſture to make them fat, and more fit to be 
feld, ard afterwards he fold at ſuck a Fair &c. And the Opiaion of the Court was with the Defendamt. 
2 Le. 191. pl 240, Arp. cues 5 H. 4. 111. 


2. Ik a Tenant be a Common Merchant to buy and ſell Cattle in a g;. 3 
Jeu and Parket, and he buys Cattle to ſell again, and within nnn 


pl. 14 cites 


a Year atrer ſells them again at a Fair, pet he ſhall not pay Toll, but 8 C bu. 


is within the Privilege, 7 H. 4- 44 b. Curia. S, P. does 
0 ar 2 
| See Tit. Toll (E) pl. 1. and the Notes there. EIN 


3. 80 


2ü—— — — 


480 Ancient Dmeſne. 


— — 
6 


Br. Ancient . 3- So in this Cale, if he ſells them che next Market 
Bender them, yet he is within the Privilege, ) P. 4. 44. U. Cutter be bought 
pl. 14. cites S. C. but S. P. does not appear. — Br. Action ſuc le Caſe, pl. 37 Gider 13 


Firzh. Toll, 4 They ſhall be diſcharged of Toll for Things coming fro 
pl. 4. cires nement of” which they are keiled in Ancient Demeſne, bold 1 as 
2 Inſt. 221, Suſtenance 9 . 6. 25. b. | elr 
8 F. cites 

8. C.— F. N. B. 14 (E) 8. P.-— Ibid. 228 (D) 8. . * [Theſe Words ſcem to be ſuperfluous) 


— —— 


Br. Anci | | | 1 
8 1 ET — tor Things ſold ariſing upon the Soil 


22. Cltes 
S. C. and S. P. by Newton Ch. J. — 8. C. and 8 P. cited Arg. 2 Le. 191. pl. 240. 2 Inf 
$21. 8. F. y 


Firzh. Toll, 6. So they ſhail be diſcharged of Toll for their Goods bought for the 
7 Se Support ot their Eſtate, accotding to the Quantity of their Tenement 
by all the in Ancient Demelne, as kor their Cattle and other Things neceſſary 
Juſtices 9 9. 6. 25. b. . 
learly— 

F N B. 228 (A) ſays they ſhall be quit of Toll for their Goods and Chattles which they merchandi 

with others, as well as for their other Goods ; for the Writ is general Pro Bonis Ey Rebus ſuis 1 
And Ibid. (D) Tenants at Will within Ancient Demeſne ſhall be dilcharged of Toll as well as the 
Free Tenants, or the Tenants for Life or Years of Lards in Ancient Demeine ſhail be diſcharged of 


Toll for their Goods —— They ſhall be diſcharged of 'Toll of all Things bought for thei 
Le. 191. Arg. cites 28 Aſſ. ult, by Thorp, Green and Seton. S eir own Uſe, 2 


Br. Ancient 5. They ſhall be diſcharged of Toll for Things whic 
re manure 1 Soil. 19 I, 2 b. 85 Wh b they buy * 
8. F. 


Br. Ancient 8. Qllære if they ſhall be diſcharged of Toll of all Things which 
Demeſne, pl. they ſell and buy. 19 Y. 6. 66. b. 

22. cites S. C. 2 

and S. P. accordingly.—— In Treſpaſs, the Plaintiff ſhew'd that the Town of Leiceſter was Ancient 
Demeſne, and that the Inhabitants thereof had uſed to be diſcharged of Toll; and that the Zeen by 
her Letters Patents had commanded all Baylifts, Mayors, Sheriffs &c, that thoſe of Leiceſter ſhould 
be diſcharged of Poll, notwithſtanding which the Defendant took Toll &c. and tho' he did rot ſhew 
that it was taken of ſuch Things which were for Proviſion for their Houſes or manuring of their Lands, 
Shute J. was of Opinion that an Inhabitant within Ancient Demeine, tho' he be not a Tenant, ſhall 
3 the Privileges. Adjornatur. 2 Le. 190. pl. 240. Trin. 28 Eliz. B. R. Town of Leiceſter's 

ſe. 


gro E227. 9. Nota, in Juſtice putton s Reports there is cited one 11. 
1 Pur * Cale to be adjudged in B. B. 28 Eltz. touching the Toll of the 
2 R. Ward Town of Leiſtock in Suffolk, where it was adjudged that the Pr 
v. Knight Vtlege of Ancient Demeſne does nor extend ro him that is a Merchant, 
S. C. and or that trades and gets his Living by buying and ſelling, but the ti 
was. for vilege was annexed to the Perſon in Reſpect of the Land, ſcilitet, be- 
Cables for Cauſe they manure the Oemeans of the King, and provide Corn tor 
Merchan- the Garriſons of the King, and Purveyance was not then in Uſe, but 
Aue, 2 ad- the Privilege is intended for thoſe Things which ariſe or are to be 
les Beten. uled in the Land, or for his Family that manures the Land. 


dant; but gave no publick Reaſon for it; but privately did agree betu een themſelves for the Sub- 
ſtance of the Matter; for Wray ſaid, there is no Reaſon they ſhould be diſcharged for Merchandize, 
and that ſo are the Books —— Le. 231. pl. 315. Trin. 30 Eliz. B. R. the S. C. adjudged Quod Querens 
nil capiat per Billam. 2 Inſt 221. S. P. accordingly. ——S8. P. Arg. 2 Le. 191. pl. 240. 


S. P. Br. 10. The Tenants in Ancient Demeſne ſhall go quit of Toll. Br. An- 


e 5 cient Demeſne, pl. 49. cites the Regiſter, fol. 260. 
opie, pl. 
25. Cites F. N. B. fo. 228. 


(C) Ii bo 


Ancient Demeſne. 


— 


— 6 
* un. 


(C) ho ſhall be a Tenant to bave the Ad vantage of the SA, 


Privilege. In Reſpect of the Eſtate. 3 
Enant in Fee of Ancient Demeſne ſhall have the Prtvflege to vieh. Tol, 

F be Toll-Free in Fairs and Markets. 9 . 6. 25. Þ 14 cites 
2. So Tenant ar Will of Ancient Demeſne ſhall have vilege Firch. Toll, 
tobe Toll-Free. 9D. 6. 25. b. . 8 


1 % F. N. B. 28. (D) S. P. accordingly, and ſo of Tenant for Years. 
+ in pl, 240. cites 37 H. 6. 27. by Moile. nana 


S. P. by ohute J. 2 


6 3 


(c. 2) What other Privileges they ſhall have beſides 
being Toll-free. 


1.PHoſe of Ancient Demeſne hall not ſue at the Sheriffs Tourns, and Tenants of 


they ſhall be excepted from Furies and Aſiſe. Br. Ancient Demeſne, Hs 
pl. 43. cires F. N. B. tol. *166. ſhall be a. 
| empt from 


the Leet, View of Frank-Pledge, and from Sheriffs Tourns. Br. Ancient Demeſne, pl. 49. cites the Re- 
giſter fol. 181. * F. N. B. 166. (F) 


2. Franktenants in Ancient Demeſne, and Tenants at Will, ſhall be Br. Tenant 
quit of Toll, Pontage, and the like, and the Lord alto. Br. Ancient by ag; fon 
Demeſne, pl. 43. cites F. N. B. fol. 128. SCs r. 
| accordingly. 


— Br. Privilege, pl 56. S. P. accordingly. S. P and ſo of Paſſage. F. N. B. 14. (E) and 228. 
(B)——S.P. and ſo of Murage. Arg. 2 Show. 75. in pl. 59. 


3. To the End theſe Tenants might apply themſelves to their La- F. N. B. R 
bours for the Profit of the King, they had ſix Privileges, *1ft. That they . N 
ſhould not be zmpleaded for any their Lands &c. our of the ſaid Manor, + F. Ns 
bur have Juſtice adminiſtered to them at their own Door by the little 14. (E) S. F. 
Writ of Right Cloſe directed to the Bailiffs ot the King's Manors, or — 
to the Lord of the Manor, if it be in the Hands of a Subject, and IA 
they were impleaded our of the Manor, they may abate the Writ. mon Law. 
t2dly,They cannot be impanell'd to appear at Weſtminſter or elſewhere in any —— And 
other Court upon any Inqueſt or Trial of any Cauſe. + zdly, They are Ibid. inthe 
jree and quiet from all Toll in Fairs or Markets tor all 'Things concerning N 
Husbandry and Suſtenance. || Athly, And of Taxes and Tallages by Par- ſays, that is, 
lament, unleſs chey be ſpecially named. ** 5chly, And of Contribution to if they have 
ile Fxpences of the Knights of the Parliament &c, tt 6thly, It they be ſe-79t other 
rally diſtrained for other Services, they all, tor ſaving of Charges, 2 
may fein in a Writ ot Aonſtraverunt, albeit they be ſeveral Tenants. and cites 42 
| hele Privileges remain till, altho* the Manor be come to the Hands Aff. 8.-— 
vt Subjects, and altho' their Serꝭ ice of the Plough is tor the moſt Part gut yer they 
altered and turned into Money. 4 Init. 269. _ 


7 ſworn out 
of it n Ferioul Actions Br. Ancient Demeſne, pl. 42. 


1 4 Inſt, 270. cap. 48. S. P. 
3 F. N. 8. 14. (E) S. P. accordingly. * F. N. B. 14. (E) S. 
Nr bid 228. (C) 8 F. accordingly. Br. Privilege, pl 56. 8. P. cites F. N. 8. 


N. B. 4. (D) &c. Tit. Writ of Monſtraverunt.— And they ſhall be acquitted from Amerce- 
wats of the County. F. N. B. 14 (E) in the new Notes there (b) cites Clauſ. 12 H. 3. Memb. 11. and 
ce 32 E 3. Mouſtraverunt 6. ar.d Rot. Parl. 6 E. 3. No. z. 
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1 — RY 
Office ot 4 


Vent. 343. 4. Ancient Demeſne is no Exemption for ſerving che 75 
Conſtable. 2 Show. 75. pl. 59. Trin. 31 Car. 2. B. R. the King v. Betti 80 


Anon, 5. P. 
accordingly, 
and ſeems to 


be 8. C. 


Worth. 


* [1 


(D) In Reſpett of the Perſon. 


Firth. Toll, t. IF a Lord be a Tenant, and lives in Ancient De 
; I be diſcharged for all his Douſhold, having RN be Call 
S Þ does tity of his Tenement. 9 I), 6. 25. b. Quan 


not appear. 

(E) In what Actions and Suits it will be a good Peg. 
Br. Ancient 1. HERE by Recovery in the Action the Land will be Fran 
Demeſne, Fee, Ancient Demeſne isa good lea. 8 0.6 35, 


pl. 20. cites 
S. C. and the S. P. ſeems admitted by Babbington J. 
admitted. See pl. 18. 


Ibid. pl. 37 cites 8. C. and S. P. ſeems 


52 2 2. In Real Actions Ancient Demeſne is a good Plea, 8D, 6. 1. 


pl. 21. cites 8. C. the Tenant pleaded that the Land was Ancient Demeſne, and pleadable in the Cour 
there by Petit Writ of Right Cloſe &c. and demanded Judgment if the Court would take Conuſance 
———4 Inſt. 250. cap. 58. S. P. accordingly. It was agreed, that no Freehold held in Ancient De. 
meſne, could be recovered in the Court ot the King, and that tho' the Freehold were not to be reco- 
vered by the Action, yet if the Poſſeſſion was to be recovered by the Action brought in the King's Court, 
Ancient Demeſne is a good Plea. 47 Hill. 10 Jac. in pl. 53. 2 And. 178. pl. 1or. Hill, 33 Eli 
S. P. accordingly, and therefore it was held a good Plea in EjeCtment, Smith v. Arden, ——la all 
Real Actions it is a good Plea, 4 Inſt. 240. cap. 58. 4 


Fitzh An- 3. In a Writ of Ward of Land, Ancient Demelne is a good 
cient De- Plea. 46 Ed. 3. 2. | 


meſne, pl. | 
10. Cites 46 E. 3. 1. S. P. accordingly.-—S. P. Hob. 47. in pl. 53. accordingly, and cites 46 E z. l. 

Br. Ancient Demeſne, pl. 7. cites 46 E. 3. 1. S. P. accordingly. —5 Rep. 105, a. $.C & 
S. P. cited accordingly, per Cur. 7; 19 


* Br. an- 4. In a Writ of Meſne is a good lea, becauſe the Tenancy may 
cient De. come in Debate in this Writ. * 21 Ed. 3. 10. + 28 Ed. 3. 95. ad 
meſne, pl. 

16. cites Judged. 
S. C. & 8. P. 
accordingly, per tot. Cur.— 4 Inſt. 270. cap. 58. S. P.——8. C. cited accordingly, per Cur. 5 Rep, 
105. a. + Fitzh. Meſne, pl. 17. cites S. C. & S. P. according ly. Firzh, Ancient 
Deme ſne, pl. 26. cites S. C. accordingly. 


* Br, An- 5. Jn Replevin Ancient Demeſne is a good Plea, becauſe by In⸗ 
diem De tendment the Freehold will come in Debate. 4 Þ. 6. 19. 79. 
_ 49 6. 35 b. 21 Ed. 3. 10. 51. 29 Ed. 3.9. 30 ED, 3. 12. b. adjudg: 
S. C but ed contra. + 17 ED. 3. 52. 75. till the Realty comes in Oebate, 
S. P. does hecaule he may traverſe the Taking. 


not appear ; ; 
there + Fitzh, Ancient Demeſne, pl. 14. cites $ C. & S. P. gr. Ancient De- 


meſne, pl. 4. cites 40 E. 3. 4. S. P. agreed accordingly. —— Godb. 63. pl. 76. cites 8. C. agreed 


per Cur. to be a good Plea, ——Ibid. pl. 7. S. P. ſaid to be accordingly, and cites 46 E 3. 1.—4 5 


Ancient Bemeſne. 48 3 


— . . . 

0 8. P— Bulft. 108. Hill. 8 Jac. B. R. in a Nota f: $1t was ed by the whole Con 

on is the Book of 10 H. J. 14.———Ov. 24. Paſch. 36 Elis. C. B. in Owen's Caſe, S. P. — 
iter. and cites 40 E. 3. 4. | | 


6. In a Writ of Account againſt a Bailiff of a Manor, Ancient De- Br. Ancient 
melne of a Manor is a good Plea. 8 Þ. 6. 34. SY Demeſve, 


: : pl. 20. cites 
8 C but S. P. does not appear. Ibid. pl. $7, * 8. C. but 8. P. does not appear there. 
Br. Ancient Demeſne, pl. 7. cites 46 E. 3. 1. S. P. accordingly— — 14 H. 8. 5-4, cites &. P. as ad- 
judged in 46 E. 3. 2. becauſe it is of the Profits of the Land, which is Ancient Demeſpe; which 
"ill follow the Nature of the Land itſelf.——4 Inft. 270. & P.. C. cited accordingly, per 


Cur. 5 Rep. 105. 4. S. P. Hob. 47. in pl. 53. | 
In an Aſſiſe Ancient Demeſne is a good Plea. + P. 6. 35. b. Br. Ancient 


emeſne, 
pl. 20. cites 8. C. but S. P. does not appear, ——In Aſiſe of Rent iſſuing out of Land in Ancient Demeſne 
nd Land Guildable, there Ancient Demeſne is no Plea. Br. Ancient Demeſne, pl. 3. cites 20 H. 6. 33. 
adi Aſſiſe be ad. ay and the Lord Ae; Demeſne be named, there Ancient Demeſne is no 
Plea ; for no Ancient Nemeſne can be in the Hands of the Lord. Ibid. 
In Aſi/e for a Rent, Ancient Demeſne of the Land is a good Plea, becauſe that Court has Authority 
to hold Plea of the Land out of which the Rent iſſues, and therefore a fortiori, of the Rent; Arg. 


7.8 a, Trin. 28 H. 8. in pl. 14. 


9. In a Writ of Account againſt a Guardian in Socage Ancient De- Br. Ancient 
unſne is a $600 lea, becaule the Tenancy may come in Debate, AN | 
lor the Defendant may lay, that the Land is held by Rnights-Ser- 5 Sp 
ute. 21 Ed. 3. 10. adjudged, ; accordingly, 

a per tot. Cur. 
——-— 5 Rep. 105. a. S. P. accordingly, per Cur. — And ſo [generally, as it ſeems] in Actions 
of Account, where by common Intendment the Realty ſhall come in Queſtion. 4 Int. 270. Cap. 58. 


9. In a Writ of Admeaſurement of Paſture Ancient Demeſne is a Br. Ancient 
good j2lea, for tho no Land be demanded, pet by this the Com- mals, 
mon thail be avmeaſured, aud by this the Land wil be Frank-Fee, “ C 


H 0. 6. 34. | 2+ ”y 
| ; Cortington, 
fur by the Judgment the Land will be Frank-fee, —Ibid. pl. 37. cires 8. C. & S. P. by Cottington. 


10. a Partition between Tenants in Common Ancient Demeſne 5. b. and 


i5 a good Plea, for tho this does not demand Land directly, yet?. 8 _ 
upon the Matter he Demands it a latere, and fo the Recovery in this good Pla 


action will make it Frank Fee. Tr. 12 Jac, B. between Grace and according 
Grace, per Curiam. to this Caſe 


of Grace v. 
Grace, bnt becauſe ſeveral Diſcontinuances were found upon the Record, Judgment was given for 


_ the Demandant. Raym. 249. Hill. 30 & 31 Car. 2 C. B. Pont v. Pont. 
it. In Treſpaſs for trampling his Graſs, Ancient Demeſne is no By. Ancient 


Plea, * 8 Þ. 6. 34 ol. 35. cla 
S C. but S. P. does not appear there. Thel. Dig. 114. lib. 10. cap. 24. S. 4. Cites 8. C. & 8. b. 


accordingly. S. P. and ſo of cutting his Trees. Br. Ancient Demeſne, pl. 7. eites 46 E. 3. 1 ——S. P. 
by Warherton J. Cro E. 826. in pl. 29.— It is no Plea in Treſpaſs Quatre Clauſum fregit; for by 
common Intendment the Title of the Freehold will not come in Debate 4 Inft. 270. 

| This Privilege does not extend to meer Perſonal Actions, as Debt upon a Leaſe, Treſpaſs, Quare Clanſun: 
frevit, ard the like, in which by common Intendment the Title of the Frechold ſhall not come in De. 
bate. 4 Inft. 270. cap. 38. 


12. Ju a rit of Treſpaſs Quare Columbare fregit, Columbas 
lnterfecit, Ancient Demeine is no Plea. 47 Ed. 3. 22. b. 2 
13. In Treipals contra Pacem, tha the Realty comes in Debate, Finn ga- 
Yet Ancient Oemeſne is no lea, becauſe they cannot hold Plea in e. " 
ancient Oemeſne of a [lea contra Pacem. 17 ED, 3. 52. 14 Cites 
| E S. C. but 
S. p. dees not clearly appear. — In Treſpaſs Vi & Armis, ſo that the King is to have a Fine, it is 


den that Ancient Demeſue is no Plea; by Warburton J. Cro. E. 326. in pl. 29. 8 P. and fo 
. upon 


— 


— — 


EY K 
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— 


. . —— 
upon the Statute 5 K. 2 tho the Freehold comes in Debate, yet Ancient Demeſne is no Plea 


46 E. 3.1. and 2 H. 5:17. aud the Cauſe is, as one Book ſays, that the Iſſue is upon the W. and cites 


tne other Book ſays the Court of Ancient Demeſne has no Juriſaiction. Hob. 47. in pl, 53 — 57 ad 
as to the Stat. 5 K. 2. accordingly; for no Land is to be recovered, but only Damages. Br Ae” 
Demeſne, pl. 36. cites 2 H. 7. 17. and ſays that 21 E. 4. is accordingly. l 


SAL) 14. Tn Detinue for a Charter of Feoffinent of certain Land which 
FE is Ancient Demelne, and Count of a Batlment in a Town which ls 
Ancient Demeſne, yet Ancient Oemeſne ſhall not ve any {Þlca. 
Ed. 3. Itinere North' Title Ancient Demeſne 22, 43 Ed, z. q/ 
; cient Demeſne 35. 
Orig. is 15. In an Aſſiſe by Tenant by Statute-Merchant, Antient Demel 
(tanque il is no good ID lea, becauſe the Plaintiff does not demand the Free. 


avoit ſuis ces 


Chateux ) hold, but [to hold the Lands as Chattle tor a certain Tine 
The Words he hath Satisfaction. 2 Ed. 2. Ancient Oemeſne 24. ) ti 
in Fitzh. 

Execution, pl. 118. S. C. are (tanque que il avoit ſue ſes Chateux par le Statute,) and ſays the Plaintif 
had Judgment to recover his Seifin and his Damages. ——2 Inſt. 397. cites 8. P. Mich. 31 E. x, Coram 
Rege Ebor. Ranulp. de Huntingfield's Caſe ——In Aſſiſe brought by Tenant by Elegit, Ancient De, 
meine is a good Plea. Br. Ancient Demeſne, pl. 33. cites 22 Al. 45. 

Note that the Statute which gives Ae for Tenant by Elegit ſhall not extend to giv? it in Ancient Dem, 
and therefore there does not lie Aſſiſe for Tenant by Elegit, tho* the Sheriff makes Execution there. 
for it appears elſewhere that the Sheriff cannot make Execution in Ancient Demeſne; for he cannot medi 
with the Land. Br Parliament, pl. $1. cites 22 Aſſ. 45.— And alſo Brocke fay+, ir ſeems to him tha 
there is another Reaſon that they cannot have it there, which is, becauſe all tleir Actions are by Writ 
Right, and ſball make Proteſtation of what Attion he 8 this ſhall be ore, an Action given at Cm. 
mon Lacy, and the Elegit and Aſſiſe for Tenant b legit is by Statute, with which thoſe who had ( 
nuſance of Pleas before the Statute, or the Sheriff in his Torn, Steward in his Lzet, or ſach like, hal 
not meddle, unleſs the Statute gives them Authority by exvreſs Words in thoſe Courts. Nota bene 
Ibid. ——s. C. cited 5 Rep. 105. b. per Cur. accordingly, That where any Intereſt in the Land fhal 
be bound, or that the Realty ſhall come into Debate, it is reaſonable that thoſe in Ancient Demeſne, 
who beſt know to try and determine them, ſhall have Conuſance thereof — —8. C. cited Hob. 48. an 
Hobart Ch. J. ſaid he was of Opinion, that tho' an Aſſiſe could not lie in the King's Court for one tha 
has Execurion by Elegit of Land in Ancient Demeſne, yet he miy have Ahſe in the Court of the Ma 
nor by Writ of Right-Cloſe, and Proteltation to ſue it in the Nature of an Aſſiſe, tho* the Aſſiſe in thi 
Caſe be given by the Statutes. | 


16. In a Juris Utrum of his free Alms, Ancient Demelne is nit 
any Plea, tor it cannot be Ancient Oemeine and Frankalmsoign, 
32 Ed. 1. Ancient Oemelne 39. 


Br. Ancient 15. In a Quare Impedic Ancient Ocmelne is no [2lea, becauſe ifi 
Demeſne, pl. ſhould be granted there ſhould be a Failure ot Rignt, for there th 


20 Step C. cannot grant a Writ to the Bithop. 7 V. 6. 35. b. 
cordingly by ; 

Babbington Hob. 48. cites 8. C. accordingly and for the ſame Reaſon, and adds that the Rea 
thereof is, becauſe the Common Law, being as ancient as their Privilege 1s, may not endure, that by Pre- 
rence of Privileges, there be a Failure of original Right as that Caſe is. Bur of new Rights or — 
dies brought in by Statutes (which are not preſumed to intend the Prejudice it is other iſe.) 


Wafe was 18. So in an Action of Waſte, Ancient Demeſne is no PDlea, bv 
brou * a Cauſe in Ancient Demeſne N upon the Dittreſs returned + 
_ &- ward a Writ to inquire of the Waſte according to the Statute, to 
Life, and the Sheriff ought, by the Statute, to go in {Pcrfon, which cannot 
the Tenant be ſupplied by their Officer, and ſo there ſhould be a Failure of Rigit 
{id chat "* and the Land ſhall not be Frank-Fee by a Judgment in this Action 
Ancient De. at the Common Law, becaule he could not have it within Ancien 
meſre; and Demelſne. - * 7 . 6. 35. M. 37 El. B. between Cree and Baker, N 
the Opinion 3 Ttt{fices, Malmſly Doubting thereof. Contra 8 Þ. 6. 34 by all the 
of the whole Juſtices. 


Courr was, 
that it is a good Plea to the ſuriſdiction, becauſe the Plaintiff ſhall recover the Place waſted. Br. Atv 
cient De pl. 37. cites 8. H. 6. 34. Br. Ibid. pl. 20. cites 8. C. and 5H. 6. 35. 


Actios 
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on of Waſte upon the Statute does not lie in Ancient Demeſne, and if it was brought at the Comment 
2 2 is good Plea ; for thoſe are not bound by the —— And FA ſee that Ancient 
Demeſne 1s not excepted in the Statute, and yet they are not bound by the Statute. Br. Parliament, pl. 
- cices 8 H. 6. 34. 35. — br. Parliament, pl. 101. cites 8. C. 7 
2 ſe lies by IWrit of Right in Ancient Demeſne, and ſball have Proceſs at the Common Law, viz. Diſtreſs 
ir finite. Per Boef and Littleton ure inde; for Writ of Walte was not at the Common Law. Br. 
Ancient Demeſne, pl. 40. cites 32 H. 6. 25. | | 
la Action of Waſte the Defendant made Defence, and pleaded to the ſuriſdiction of the Court, be- 
Auſe the Land was Ancient Demeſne, and the Defendant was ruled to plead over, becauſe it is but a 
Perſogal Action; and per tot. Cur except Walmſley, the Statute extends to Ancient Demeſne; and cites 
H 5.15. and 21 E. 4. 3. that Ancient Demeſne is no good Plea in an Action on the Stature of Glou- 
-eſter. Ow. 24. Paſch. 36 Eliz. C 8. Owen's Caſe. Hob. 47. in pl. 53. cites & 8 H. 6. that a 
Writ of Waſte lies not in the King's Court, tho' it be of a Leaſe tor Years; and ſiys the Reaſon ot the 
Cafe of an Action of Waſte 5 H. 6 35 and 8 H. 6. 34. is, that if a new Action be given by Statute 
which lies in the King's Courts, and will not lie in Ancient Demeſne, yet if the Action meddles direct- 


Iy with the poſſeſſion, you ſhall rather loſe your Action than have it in the King's Court to the Preju- 
lice of the Privilege of Ancient Demeſne. | 


. 


— 


S > 


19. Action by Writ of Right, actording to the Cuſtom of the Manor, can- 
not be bronght by the Tenant by Elegit. The Reaſon ſeems to be inaſmuch 
as the Elegit is given by the Statute of We/tm. 2. cap. 18. which is atter 
the Cuſtom, which Statute is general, and yet does not bind Ancient 
emeſne ; and fo fee ſeveral Statutes are which are general, and do not 
except Ancient Demeſne, nor County Palatine, nor the Cinque Ports, and 
vet by che reaſonable Intendment of the Statute thoſe ſhall not extend 
ro them; and the Reaſon alſo is, that Men of thoſe Places do not come 
to the Parliament as Knights and Burgetics, and therefore it ſeems that 
C:ſavit does nor lie in thoſe Places. Quære of Writ of Meſne with Fore- 
judger. Br. Parliament, pl. gg. cites 22 All. 45. | 
20. Note, that Land which is Ancient Demeſne cannot be put in Execy- Lands in, 


SFr FKS EN Ez F227. Tz a 


tion by the Sheritt, Br. Parliament, pl. 99. cites 22 Al. 45. * De- 
' meine were 

adjudged to be extendable upon a Statute-Staple or Statute- Merchant. Mo. 2t1. pl. 351. cites it ag 

bout 25 Eliz B. R. Martin v. Wilks. -—-- Ibid. cites $. P. adjudged Hill, 11 Jac. C. B. Rot. 2541. 


Cox v. Barnesby,—5 Rep. 105. b S. P. accordingly per Cur. obiter, ——2 Inſt. 394. S. P. cites 7 H. 
>. 1, 4 Inſt. 270. S. P. and that it is the ſame in Elegit, cites 2 E. 2. Execution 118. 15 E 3. 
ibid. 62. 8 E. 5. ibid. 36. 5 H. 4. 19. 19 H. 6. 64. ——Brownl. 234. Hill. 10 Jac. Coke v. Barnſley, 
S. P held accordingly, that it is extendable for Debt Hob. 47. pl. 53. Cox v. Barnſly, S. C. ad- 
jadged accordingly. | | 


2 


21. Formeden in Deſcender is given by the Statute, and yet Ancient 
Demeſne is a good Plea; per Cokain J. But per Martin J. Thoſe of An- 
cient Demeſne cannot implead by Action given by the Statute; tor they are 
not Parties to the making of it, nor to the Election of Knights and Bur- 
geſſes, nor they do not contribute to the Expences of them, ſo that this 


= Action does not lie there, hut they may have Action according to their 
wy (Atom; tor London has no Action of Waſte by the Sratute ; but note 


that they have Action of Waſte in their Huſtings by their Cuſtom. Br. 
Ancient Demeſne, pl. 20. cites 7 H. 6. 35. and 8 H. 6. 34. 


by 22. Rediſſei/in after D:ſſei/in or Writ of Waſte does not lie in Ancient Br. Ancient 
* Demeſne ; tor they cannct award Writ to the Sheriff 70 inquire of Waite, Drmeſne, 
fa vor the Sheriff nor Corener cannot there inquire of the Rediſſeiſin or Alters Pl. g. cites 


14 % Br. Waſte, pl. 141. cites * 23 [32] H. 6. 25. per Boet and e 
ittleton. * All the 
: LN | Editions of 

rooke are miſprinted (23) for (22; beſides there is no ſuch Year as 23 in the Vear- Book. Inft, 
270 8. F. accordingly as to Rediſſeiſin, becauſe the Proceedings therein is by the Statutes appointed to 
e made by the Sheriff Aſſumptis ſecum Coronatoribus Comitatus &c. and in Antient Demeſue there 
are no Corcners; but other wile it is in an Action of Walte. 


23. In Ejedt ment the Defendant pleaded Ancient Demeſne. It was ob- 2 And. 275. 


ec ed on Demurrer that this Action is in Nature of Treſpaſs, and ſo the pl. 191. 
7 Smith v. Ar- 


Flea not good; but adjudged that the Plea is good in Ejectment, be- gen, S. C. 
6 H cauſe 


2 wy: = 
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adjudged a cauſe by common Intendment the Right and Title of the Land may 
1 * 


8 come in Queſtion, and in this Action the Plaintiff ſhall recover the Poſ 


9 ſeſſion of the Land, and have Execution b Hab. Fac, Poſſeiſi 

6-0. ahd Rep. 105. a. Hill. 43 Eliz. C. B. Alden's Cale. Ares, 
15 King boflt held 4 Plea, becauſt bes the Real 

and Kingſmill held it a good Plea, becauſe it touches the Realty ; but Warburton 

Action i merely n Anderſon was abſent, and — the Demurrer M. Ae the 
Defendant pleaded the General Iſſue. S. C. cited per Cur. Hob. 47. in pl . ry the 
Rep. 181.——S P. 4 Inſt. 270.8. P. by 2 Juſtices accordingly, and agreed to by the what 2 
Bulft 108. Hill. 8 Jac. in a Nota there —8. P agreed per tot. Cur, but otherwiſe after In Dun. 
Het. 177. Trin. 7 Car. B. R Anon. — Ancient Demeſne is a good Plea in Ejectment; ber Cu 28 
40. Mich. 2 Jac. 2. B. R. Anon, ; : + Comb, 


And per 24. A Man may ſue a Writ of Warrantia Chart.e at the Common Law 


Skipwith, 5 3 
. for a Warranty made of Lands in Ancient Demeſne. F. N. B. 135. (K) 


ſhall have Warranty againſt the Lord in the Lord's own Court. F. N. B. 134. (K ; 
there (b) cites 16 E. 3. Cauſe a Remover 15. Reg. 12. 30 E. z. 13. c 35- (8) in the new Note, 


** 15 R. 25. In Ejectment the Deſendant pleaded that it is Parcel of ſuch a Mz. 
Defendant nor, which is Ancient Demeſne &c. The Plaintiff replied that the Tene- 
cannot plead ments mention'd are pleadable at Common Law, abſque hoc that thoſe Tene- 
Antient De- ments are Parcel de Antiquo Dominico. Demurrer to it, and judgment 
meſne with- for the Defendant, Per Cur. The Traverſe is ill; you thould have ra. 
2 verſed that the Manor was Antient Demeſne, and that thall be try'd by 
that Purpoſe, Domeſday Book; or elſe you ſhould have traverſed that thoſe Tenements 

were held of that Manor. Show. 271. Trin. 2 W. & M. Hopkins v. 


Pace. | 


(F) By Matter ſubſequent. 


1 ro. An- 1. 13 Treſpaſs, if upon pleading the Freehold comes in Debate, 
— Ancient Demelne is a good Plea. * 46 Ed. 3. 1. b. Con- 


10. cites tra + 7 Y. 6. 35. b. becauſe then the King will loſe his Fine. Con⸗ 
S Cas to tra+ 17 Ed. 3. 52. becauſe the Court there cannot hold lea of 
Treſpaſs, ay Action || contra Pacem. 


but mentions 


nothing of the Freehold's coming in Debate. Br. Ancient Demeſne, pl. 20. cites S. C. 
but 8. Þ does not appear there. + Fitrh. Ancient Demeſne, pl. 14. cites S. C. but S. P. 
does not appear there See (E) pl. 13. and the Notes there. 


It is no Plea in an Action of Treſpaſs where the Freehold is to be recovered or brought in Queſtion, 
by Hobart and Winch. Brownl. 234. Hill. 10 Jac, in Caſe of Coke v. Barnſſey. 


Fitzh. An- 2. In Treſpaſs for trampling his Graſs, if the Deſendant juſtiſies 
cient De- by Force of a Common, and ſo he did it ſine Injuria, Ancient Oc- 
meſne, pl. meſne is no Plea, becauſe the Conclution hath made the Ilſue upon 
SC. bur the Perſonalty, not upon the Common wyich touches the Freehold, 
nothing of 46 ED, 3. 2. 


Common 1s a : i N 
mentioned there. Br. Ancient Demeſne, pl. 7. cites S. C. but nothing of Common is mentioned 
there. Hob. 47. pl. 53. it was urged per Cur. that in Treſpaſs Vi & Armis, or upon the Statute 


5 R. 2. tho' the Freehold comes in Debate, yet Ancient Demeſne is no Plea, and cires 46 E. ö 1. and 
2 H. . 14. and that the Reaſon is, as one Book ſays, that the Iſſue is upon the Wrong, and that the othef 
Book ſays, the Court of Ancient Demeſne has no Juriſdiction. 


\ 


(G) What 


* 
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/G) What Perſon may plead it. Who in reſpect of his 


Eſtate. 
: Leſſee for Years cannot plead Ancient Demeſne. 41 Ed. 3. None ſhall 
| A 22. b. plead An- 
| cient De- 
meſne but the Tenant of the Frankrenement, and not a Leſſce for Years. Fitzh. Ancient Demeſne; 


|. 9. Cites 8. C.— — Þr. Ancient Demeſie, pl. 6. cites S. C. but I do not obſerve 8 P. there. 
None ſhall plead Ancient Demeſne but the Tenant, and not the Diſſeiſor, or the like. Br. Ancient 


ne, pl 6. cites 41 E. 3. 22.——Br. Ancient Demeſne, pl. 17. ſays, it ſeems that none ſhall plead 
. bt the Tenant; and Cites 21 E. 3. 25.— Ibid. pl. 46, cites 21 Aff. 2. 


2. The Lord in an Action againſt him, cannot plead Ancient De- irh. An- 
melne, for it is Frank-fee in his Hands, 41 ED, 3. 22. 1 Ed. cient De- 


3. 14. meſne, * | 


. : A i 9. Cites 
& S. P. for there it is to defeat the Eſtate and make it Ancient Demeſne again, and he cannot have 


Writ of Diſceit to make it Ancient Demeſne again where he himſelf is Tenant or Party.——Br An- 
cient Demeſne; pl. 6. cites S. C. & 8. P. — Ibid. pl. 3. cites 20 H. 6 33. S. P. accordingly. 
The Demeſne Lands of a Manor, and the Manor itſelf, which is called Ancient Demeſne, is plead- 
able at Common Law, and in the Common Pleas. F. N. B. 11. (M) 


. So in an Action againſt the Lord and others, the Lord cannot gr. Ancient 
plead it, nor the others, becaule they are joined with him. 4: Ed. 22 
3. 22. p * ites 


———— Fitzh. Ancient Demeſne, pl. 9. cites S. C. 


4. Tf the Lord brings an Action againſt the Tenant, Ancient De- Br. An- 
meſie is no Plea, tor the Action is brought to defeat the Eſtate o — 
the Tenant, and to make it Frank⸗ fee. 41 Ed. 3. 22. b. Quzre, 6. cires S. C. 
for if the Tenant bars the Oemandant by Judgment, peradventure & 8. P. ac- 
this will make the Land Frank-fee, which ſhall not be againſt the _ ly, 
Will of the Tenant, altho the Lord agrees thereto, 1 Ed. 3. 14. ” 


Ancient Demeſne, pl. 9. cites S. C. & S. P. accordingly. 


(H) At what Time it may be pleaded. 


Fol. 324. 


Uthe Grand Cape returned the Plaintiff releaſed the Default, Ia Wow 
Ancient Demelne is a good lea. 8 D. 6. 1. 2 


the Demand- 
ant at the Grand Cape releaſed the Default, and counted againſt the Tenant, and he came and defended 
the Tort and Force, and demanded Judgment if the Court would take Conuſance ; for he ſaid, that 
the Land is held of ore |. as of the Manor of B. which is Ancient Demeſne, and the Land pleadable 


8 DN there by Petit Writ of Right Cloſe Time out of Mind. Br. Ancient Demeſne, pl. 21. 
Cites 8. 1. 


2. In a Replevin after Deliverance made by the Sheriff, the De⸗ 
lendant in Banco may plead, that the Place where #c. is Ancient 
Demelne ac. zo Ed. 3. 12. b. adjudged. ; 
3. In Formedon the Tenant was nor allowed to plead Ancient De- But in Pe- 


** . . * ö uod 
2 _ the View, Fitzh. Ancient Demeſne, pl. 12. cites Hill. 4 er 


the View 

> the Tenant 
bid, that tle Land is held of the Manor of D. which is Ancient Demeſne, and pleadable & c. Judg- 
ment 


”r 
df 


een 


— 
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-, 
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ment if the Court will take Conuſance, and there it was agreed that he may plead this Plea 


View; for it is a Plea which comes upon the View; and fo ſee a P. ea to the ſuriſuiction after t 
br, Ancient Demeſue, pl. 10. cites 50 E. 3. 9. 


— .. 
4 ter tis 


bt View, 


4. The 4+ ws in Aid ſhall not plead Ancient Dzmeſne, becauſe tha 
Tenant has affirmed the Juriſdiction betore by the Aid-Prayer. Br. An. 
cient Demeſne, pl. 15. cites 11 H. 4 85. . 
Br. Fines, 5. Fine by Tenant in Tail was reverſed by Writ of Diſceit. The If 
pl. 47: cites in Tail is remitted, and ſhall avoid all Eſtates made by him; for 74 155 
1 . „ FER. erne 
is void between the Parties, but he muſt fue a S. Fa againſt any that þ, 
a Freehold. Cro. E. 471. [bis] pl. 33. Paſch 38 Eliz. B. R. Cary v. Danes 


S. P. in E- 6. It is a good Plea in Ejectment, but not after Im parlance, agr. 
oe aj by all. Her. 17). Trin. J Car. C. B. Anon. F fd 


Court doubted if good, becauſe ſuch Lands are not implealable at the Common Liw, and therefore 

came timely enougu when he had not pleaded any other Plea ; fed Curia adviſare vuir. Cry, C. 2 
8. Paſch. 1 Car. C. B. Marſhalss Caſe. Palm. 406. Marſhall v. Allen, S. C. cites it N 
Trin. 4. Jac. Clarke v. VWampton, that Ancient Demeſne was no good Plea after e 8 5 

in the principal Cale Doderidge held, that tho' in other Caſes a Plea to the ſuriſdiction is not good! L 
ter Imparlance, yet it is otherwiſe in Ancient Demeſne, becau'e if Judgment be given in 8. K bg 
Lord will reverſe it by Diſceit, and the Judgment will be voidable; and Jones ſaid that thi; ond; 
rea ſonable Opinion, Lat. 83. S. C. and ſeems taken from Palm. D. 210. b. pl. 27. cites S. C, ; 


(I) What Act or Thing will make it Frank-ſee, 


Shewinga 1. CODME Books are, generally, that a Fine levied in the King 
1 oa 8 Court Will make it Frank-fee. F. N. 13. C. 7 0. 4.3. b. >; 


King's Court of the ſame Land, is a good Cauſe to prove the Lands to beFrank-fee. F. N. B. 13. (C 
And therefore] a Recovery in the Court of Ancient Demeſne of Lands which were made Frank- 
fee betore by a Fine levied ar Common Law was falſified for this Cauſe: Br. Ancient Demeſne, pl. 
12. cites 7 H. 4. 3. And tho? the King be Lord of ſuch Manor, yet ſuch Fine will make jt Frank- 
fee, and he ſhall be pur to his Writ of Diſceit as well as a common Perſon. Br. Ancient Demeine, pl. 
13. cites ) H. 4. 2).— ——TIt a Fine and Recovery be levied or ſuffered thereof in C. B. this makes 
the Land Frank-tee ſo long as they ſtand in Force. 4 Inſt. 269, 270. cap. 58. 

If a Fine be levied by the Tenant of Ancient Demeſne, the Nature of the Tenancy was changed for the 
Time, and the Lord had loſt his Seigniory for the Time the Fine ſtood in Force unrepealed ; but 
yet every other who is to demand by Title Paramount ſhall have Action in Ancient Demeine. Fitzh. 
Cauſe de Remover Plea, pl. fo. cites Mich 50 E. 3. 24. per Kirton.—— Such Tenant ſhall not hav: 
the Privilege till the Fine be reverſed ; per Clench ; Quod fuit conceſſum. 2 Le. 192. Trin. 28 Eli. 


in pl. 240. 


So if one 2. A Fine with a Grant and Render to the Tenant wichour Ex- 
Party pleads ecution will make it Frank-fee, 40 Ed. 3. 4. b. 


it, the other 
ſhall be compelled to anſwer to it. Br. Ancient Demeſne, pl. 4. cites S. C Fitzh. Ancient De- 
meſne, pl. 8. cites 8. C. & S. P. accordingly —.— F. N. B. 13. (C) in the new Notes there (a) at 
Pag. 28. of that new Edition, cites S. C. [but miſprinted 40. and 8. P. per Thorp and Thirn. 


If a Fine 3. So d Fine upon a Releaſe with Warranty to the Tenant, will 


wi, 1 matze it Frank-fee, becaule he ts eſtoppen to ſay it is Ancient Oe⸗ 


4 Droit and MEN? againſt the Fine, in which he affirms the Juris diction of the 
_ ; Court in which it is levied, 21 ED, 3. 25. adjudged. 
ereby there 
is no Tranſmutation of the Poſſeſſion, nor is the Tenancy altered as to the Lord & (or any Stranger 
to the Fine) cites 40 E. 3. 4. per Candiſh, but Belk. contra, cites 18 E. 2. Ancient Demeſne 37. but as to 
the Parties themſelves, the "Tenancy is changed by way of Eſtoppel, per Wilby ; and ſo it was adjudged; 
for if ſuch Conuſor brings an Aſſiſe againſt the Conuſee, or e converſo, no Exception of Ancient De: 
melne lies. 21 E. 3.25. F. N. B. 13. (C) in the new Notes there (a) 1 


— 
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* 


Ii therefore if the Lord be a Party, by ſuch Fine the Tenancy is changed, and alſo he ſhall never 
1 i Writ of Diſceit. F. N B. 13. (C) in the new Notes there (a) cites 30 E. 3. 13. b. or 14. 


per Green. 


— 


Recovery at the Common Law in an Aſſiſe will make it Frank Br. Ancie * 
fi. 11 D. 4. 86. Demeſae, vl. 


15. cites S. C. 

ao not obſerve S. P there, Shewing a Recovery had in the King's Court i a Precipe 

_ -ddar &c. is a good Cauſe to prove the Lands to be Frank Fee. F. N. B. 13. (C) By a 

quoc = of Land at Common Law it becomes Frank. Fee for ever ; but a Recovery againſt the Te- 

ys 3 verſible by the Lord by Writ of Diſceit; and ſuch a Recovery makes it only Frank-Fee 

2 ae it continues unreverſed; but where it is reverſed it becomes Ancient Demeſne again. 1 Salk. 
1 1 2. Hill. 12 W. 3. B. K. Hunt v. Burre. 


5. So Fine upon a Releaſe without Warranty will make it Frank: Firzb. Av 
fic, Oubitarur 40 Eb. 3. 4. b. ney 
cities 8. C accordingly, — Br. Ancient Demeſne, pl. 4. cites S. C. and 8. P. accordingly, and that 
iris the lame if it be wpon Render. | 


6. Tf the Tenant levies a Fine in a Writ of Warranty of Charters, 
this does not make the Land Frank-Fee, becauſe the Land does not 
pals by this. _ 21 ED. 3 32. b. 1 

7. Ik the Tenant levies a Fine of this without any original Writ, 
yet this will make the Land Frank-Fee till it be reverſed, for this 1s 
not votd, but only votdavie, 26 P. 8. Aſlile 13. adjudged, 

8. Ik a Manor of Ancient Demeſue comes to the King, and he aliens „g, * 

Manor to another, the Tenements held of the Manor continue Dememe, pl. 
ancient Oemeſne as they were betore, for the Ging paſſes only the 32. cites S. C. 
dane — them, but the Oemelnes are Frank⸗Fee. 21 Ed, 3. 56. cordingly. 
* 21 All, pl. 13. 

9. If the Land comes to the King this makes it Frank⸗Fee. 17 * Firzh. An- 


Ed. 3. 52. 75. b. 21 Ed. 3. 46. b. . — 5 
Contra 13 ED, 3. 19. 21 Ed. 3. 56. + 21 All. pl. 13. adjudged, cle 8 C. 
accordingly. 


+ Br. Ancient Demeſne, pl. 3 2. cites S. C. and S. P. accordingly, that the Land of the Tenants com- 
ing into the Hands of the King or of the Lord, does not change the Nature of it if he docs not make 
Feoftment thereof. 


10. Tf the Land which is Ancient Demeſne comes to the Bing, Br, Ancient 
e, 


this makes the Land Frank⸗Fee, and it the King leaſes it for Li Demeſue, pl. 
vt it will be Frank-Fee, 11 Þ. 4. 6. a, b. 40 8. P. 26 
11. So tf he grants it ober in Fee rendring Rent, or without Rent, een 
it will be Frank⸗Fee. 17 ED, 3. 52. 75. b. 21 Ed. 3. 46. b. 56. f 21 cient De- 
aſl, pl. I3. adjudged, my cer dc. 
feems admitted. + Br. Ancient Demeſne, pl. 32. cites S. C. but S8. P. does not Ce? wh 


12. Tf the Lord infeoffs another of the Tenancy, this makes the * Br.Ancicn 
Land Frank-Fee, becauſe the Services are extinguiſhed perpetually, * 3 
"4: Sd. 3. 22. b. + 5 ED, 3. 10. 3 g. 6. 47. 18 EN. 3. 19. 30 Ed. ad 8. p by 


3. 12. b. admitted. 19 R. 2. Ancient Demeſne 41. Curia. * 
ith. An- 
cient Demeſne, pl. 9. cites 8. C. and S. P. by Belke. t Firzh. Ancient Demeſne, pl I2. cles 


OE z. but is a D. P. Br. Ancient Demeſne, pl. 10. cites S. C. The Tenant pleaded that the 

enements in Demand are not held of the Manor and ſo Frank- Fee Sidenham ſaid this may be rrae, 
and yet the Land may beAncient Demeſne, as by Feoffment before the Statute, or by Gift in Tail after the 
Statute the Donee or Feoffee held of the Donor or Feoffor, and yet the Land is Ancient Dæmeſne; 
for it is held of the Manor by a Meſne tho' it be not held immediately; but Clopton e contra, and that 


when the Lord cannot call them to his Curt the Ancient Demeſne is gone. Br. Ancient Demeſſ e, pl. 10. 
cue 50 E. 3. 9. . 


61 | | Firzh. | 


Ancient Demeſne. 


—— 


— — — — — — 
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| Fitzh. Ancient Demeſve, pl. f. cites S. C. but 8 P. does not appear. Br. Ancient 9 
ne, 


cites S. C. but 8. P. does not appear. 


Eitzh. A- 13. So if he leaſes for Life without Deed. 50 Ed. 3. 24. b. 
vowry, pl: 

59. Cites Hill. 49 E. 3 S. C. And Br. Ancient Demeſne, pl. 11. cites 50 E. 3. 24 S. C. but! 
ſerve any thing of its being (without Deed) in either of thoſe Books. Fitzh, Cauſe d 
Plea, pl. 10. cites S8. C. and S. P. 


do not oh. 


Firzh, An- 14. So if the Lord releaſes to the Tenant all his Right in the Te. 


cient De- 


meſve, pl. 12, nancy, this makes the Land Frank-Fec, 459 Eb. 3. 7. b. 30 Ed. 
cites Hill, 3. 10. 
50 E. 3. but 


S. P. does not appear there. Br. Ancient Demeſne, pl. 10. cites 30 E. 3. 9. S. C. and S. P. accorgins! 
by Clopton, and agreed by Treſilian. * 


The Caſe 15. So if the Lord confirms to him to hold by certain Services at 
2 by the Common Law, this makes the Land Frank-Fee. 49 Ed, ;. . 
Th. B. re. b. Ancient Demeine 59. 


move the 

Parol out of Ancient Demeſne by Charter of the Lord, which will'd, That where the ſaid Th. B. held of Vim 
two Houſes and five Rodd of Land in W. in Ancient Demeſne according to the Cuſtom of the Manor, 1; 
Lord by Deed of Dedi & Onceſſi & Confirmavi Terras Prædictas to the ſaid Th. B. in Fee, & Dod banc ba- 
beat libertatem quod ipſe & hæred' ſui habeant & teneant pred” Premiſia de ſe & Flered ſuis per Servic "6 
pro omnibus Serviciis, Auxiliis, Finibus, Tallag* Mercar* & omnibus aliis Secularibus demandis ad Commy. 
nem Legem with Warranty to him and his Heirs to hold as at Common Law, and bore Date Anno 43 
E. 3. and the other ſaid that he is a Stranger to this Deed made between the Lord and Tenant, and therefor 
be is not bound by it, and ſaid that the Land <vas Ancient Demeſne &c. & non allocatur, but was compelled to 
anſwer by Award, and then he ſaid that this Land was made to the Seiſin of the Tenant, he then being 
ſeiſed, and ſo it is only a Confirmation, and yet per Belk. this makes the Land Frank-Fee and plead. 
able at the Common Law. Brooke ſays, and fo ſee that a Lord may alter the Tenure by bis Gonfirmatin 
but not the Eſtate of the Tenant, and by him if the Title of the Demandant be elder than the Conkr. 
mation, he ſhall ſue in Ancient Demeine, and it he recovers, the Land ſhall be Ancient Demeſne as at 
firſt; for the Poſſeſſion, upon which the Confirmation is made, is deſtroy'd, & adjornatur. Br. Ancient 
Demeſae, pl. 8. cites 49 E. 3. 7. Br. Confirmation, pl. 5. cites 8. C. Firzh. Avowry, pl. 59. 
cites Hill. 49 E. 3. S. C. and S. P. accordingly. S. P. tho' the Eſtate of the Tenant be not changed, 
nor any Tranſmutation of Poſſeſſion for the Tenant, yet the Quality of his Eſtate is changed, and ſhall 
never afterwards be impleaded by a Petit Writ ot Droit-Cloſe, and the Land by the Confirmation i; 
diſcharged of the Cuſtoms ot the Manor. 9 Rep. 140. a. in Beaumont's Caſe cices 49 E. 3. J. a. b. 


SAL) 16. Tf the Lord grants the Services of a Tenant of a Manor in An 
£9325 cient Demeſne, and the Tenant attorns, this makes the Tenancy to 
Fung An- be Frank ⸗Fee. * 50 Ed. 3. 10. 30 Ed. 3. 13. 

cient - | e 


meſne, pl. 12. cites 50. E. 3. but S. P. does not appear Br. Ancient Demeſne, pl. 10. cites S. C 
and S. P. by Treſilian; for his Seigniory is determined. —4 Inſt. 270. cap. 58. S. P. 


Br. Ancient 15). If the Lord diſſeiſes the Tenant, this makes the Land Frank: 
Pemeine, F. Fee againſt him as long as it is in his Hands, * 20 en. 6.33 
* 8. P F. N. 12 E. + 41 All. 7. | 


does not | 

clearly appear. t F. N. B. 12 (E) + Br. Ancient Demeſne, pl. 34. cites 8. C. but S. P. ex. 

actly does not appear. Firzh. Ancient Demeſne, pl. 18. cites 8. C. and S. P. — But if the Tenant 

recovers againſt the Lord before Feeffment, this makes it Ancient Demeſne again. Br. Ancient Demeſne, 
I. 6. cites 41 E. 3 22. Br. Ancient Demeine, pl. 10. cites 50 E. 4. 9. S. P. If the Lord diflciſes 

Pie Tenant and makes a Feoffment, and the Tenant recovers or re- enters, yet the Land is Frank-Fee; 

for the Seigniory is gone. Br. Ancient Demeſne, pl. 10. cites 50 E. 3. 9. 


* Br. An- 13. But this ſhall not bind the Tenant but at his Election; for I 
dene. di. may have a Writ of Right-Cloſe againſt him ik he will, F. B. '- 
34. cites. E.] 30 Ed. 3. 13. * 41 All. 7. 

S. C. & S P. 


as to the Election of the Tenant, but no mention of a Diſſeiſin of the Tenant by the e 
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5h, Ancient Demeſne, |. 18. cites S, C. & S. P. per Wiebe accordingly ; but that it is e contra if the 
2 be diſſeiſed by the Tenant.—Fitzh. Ancient Demeſne, pl. 9. cnn E. 3. 22. 8 Pp. by Cheld. = 


That which comes to be Parcel of the Demeſnes of the Manor Firzb. An- 
is Frank-fee ; for if the Lord be diſlelſed thereof he ought to have an dien Dei 
aue at Common Law. 41 Aff. 7. adjudged, — «my 

S. C. & S. P. Br. Ancient Demeſne, pl. 34. cites 8. C. & S. P. accordingly. 


20. Ik the Lord infeoſſs another of the Tenaney, ſaving the An- 
cient Services, this makes the Land Frank fee; for he cannot hold it 
by the anctent Services. 19 K. 2. Ancient Oemelne 41. 


21. Jf a Plea be removed into Bank out of an Ancient Demeſne 
-ourt; becauſe the Lord will not ſuffer Right to be done there, this 


dates the Land Frank⸗tee always, 11 Ed. z. Cauſe de Remover, 


Ned 21. | | | | 
Por If the Lord acknowledges a Fine in a Monſtraverunt, and hy Fitzh. Au- 
this abridges the Services of the Tetiant, this makes the Land Frank: cient De- 
fre, 30 Ed. 3. 13. b. meſne, pl. 


o. cites 

| | 1 2 TY She C. & S. P. 
by Fiſh.———A Releaſe was made by Fine by the Lord to the Tenant of the Land, in E. 24's Time, 
De emnibus Servitiis & Gonſuetudinibus ſalvis Servitiis infra ſcriptis, (viz.) pro Una Virgata Terra 24 Rent, 
$4. Cur. & Relevic, and the Releaſe was De Uno Meſuagio & Una Virgata Terre. The Cuſtom of An- 
cient Demeſne is extinct by the Releaſe, but the Rent, Suit of Court, and Relief remain by the Saving, 
as the Remnant of the Ancient Seigniory. Adjudged. Mo. 143. pl. 285. Mich. 25 & 26 Eliz. Grit. 


fich v. Clerk. 


23. Ik the Lord by Deed confirms to the Tenant, to hold freely hy Fitzh. An- 
the Services betore due, this makes the Land Frank-free. zo Ed, cent De. 


meſne, pl, 
3. 13. 30. chess. nM 
accordingly, 


24. [So] If the Lord confirms to the Tenant to hold freely by Firzb. An- 
certain Services for all Services, this makes the Land Frank-fee, be- ent De- 


cauſe the Ancient Cuſtoms are changed, and he ſhall hold according ger Fug 
to the Oced, Dubitatur 30 ED, 3. 12. b. 8. C & 


8. P. —— See pl. 25. the S. P. 


25. Ik the Lord by Deed conſirms to the Tenant to Hold by cer- Br. Ancient 
tain Services for all Services, this will make the Land Frank fee, 1 


becauſe he is now to hold according to the Oced, 21 ED. 3 32. U. 5. C chat 
26. [So] If the Lord confirms to the Tenant to hold by leſs Ser- Plea was re- 


vices, this will make the Land Frank-fee, 21 Ed. z. Caule de Re- moved our 


of Ancient 


mover, Plea 18. | | Demeſne, 


becauſe the Tenant claim'd to hold the Lands at Common Law, and at the Day the Parties came, and 
the Tenant ſet forth a Deed of Confirmation, in Proof &c. that the Lord had confirm'd his Eſtate to 
hold by certain Services for all Services; and the beſt Opinion was, that the Confirmation does not alter 
the Eſſate nor Nature of the Land, and thereupon the Tenant pleaded other Plea. ——Firzh, Ancient 


Demeſne, pl. 30. cites 30 E. 3. 12. 


27. Ik the Lord joins with a Tenant in a Fine, upon a Writ of War- 
ranty of Charrers Of the Land, this will make the Land Frank-ee, 


2I ED, 3. 32. b. þ 
28. Tf the Lord by Fine acknowledges the "Tenancy to be the Right Firzh. An- 


of rhe Tenanr, Come ceo que il ad de ſon done, this makes the Land _—_ 


Franke fee. 30 Ed. 3. 13. b. 30. Cites 
S. C. & S. P. accordingly, by Greene. 


29. Jf 


— 8 


Ancient Demeſne. 


492 a ap 
Firth An- 29. Ik the Lord warrants to the Tenant the Ancient C 
tient De- does not make the Lands tree, 30 ED, z. 


meſne, pl. 


30. cites S. C. & S. P. by Finch, where the Warranty is by Deed, 
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30. Tf the Lord confirms to his Tenant to hold by certain Service 

for all Services during his Lite, this will make the Land Franik-fe 

— his 12 1 but this will be Ancient Oemelne again after his 
catch. 21 „3. 33. 

31. Ik the Lord makes an Acquittance to the Tenant of the Services 

for a certain Time, it ſeems this makes the Land Frank fee far the 

Time. Contra 30 ED. 3. 13. b. . 8 

* Br An- 32. In a Præcipe quod reddat of Land in Ancient Demeſme, j 

cient Do. the Tenant * anſwers to the Action, yet the Land is not Franke by 
8 +. this, unleſs Judgment be given thereupon. 2 Ed. 4. 26. 


. C. and | 
ſays it was agreed that Render of [or confeſſing the Action by] the Tenant for Life, does not mile 
the Land ts Frenk-ibe, unleſs Judgment be given. * The Word in Roll is (Reſponder; 
Action,) but ſeems to be miſprinted for (Rendra) viz. renders the Action. 


33. A Writ of Right Cloſe is brought, and pendant the Writ the Tinas 
accepts a Fine ſur Conuſance de droit come ceo &c. yet the Land remains 
Ancient Demeſne as to that Action, becauſe he has affirmed his Plaint 
before the Fine; and ſo it was holden. F. N. B. 13. (C) Marg. in the 
Engliſh Editions, cites 12 H. 7. Rot. 103. 


— 
— — 


6—— — 


122 ; 
bel A (K) [hat AF Sc.] By whom. [Mill make it 
TE Frank-fee. | 


Br. Ancient 1,  F the Tenant levies a Fine of the Land, this makes it Frank 


H fee till the Lord has repealed it by a Writ of Oiſceit. 0 
§. C. but 1 Ed. 3. 25. | 


do not ob- | 


ſerve 8. P. there. Fitzh. Cauſe de Remover Plea, pl. 10. cites 8. C. but I do not obſerve S. P. there. 
. P. per Clench, quod fuit conceſſum. 2 Le. 192. in pl. 240. 


See (I) pl. 2. If the King makes a Feoffment of the Land, this makes it Frank: 
10, 11. S. P. fee. 2 Ed. 3. 40. b. per Scroop. | 

Sce(I)pl.11, 3. [So] if the Lord of a Manor makes a Feoffinent of Ancient 
This ian Demeſne Land, this makes the Land Frank⸗tee. 2 ED, 3. 40. l. 
printed; for per Scroop. 


there are not 

ſo man * 
Pages in that 

Vear. 


(L) Dat Act Se.] To whom [will make it 
Frank-fee. 


1. LIF the Lord confirms to the Diſſeiſor of the Tenant to hold at 
Common Law, if the Diſſeiſee re-enters Or recovers, the Land 
ſhall be Ancient Demeſne again. 49 Ed. 3. 9. 


2. [80 


r 8 — . A — >. 


Ancient Demeſne. 493 


„ = * 


"2. But in 50 Ed. 3. 10. 25. it is held, if the Lord diſſeiſes the Te- Firzh. * 
nant and makes a Feoffment, and atter the Tenant recovers in Ancient — * 
Pemielne, yet the Seigniorp is not revived. | 


1 5a 
| | 5 3. but 
not appear there. Br. Ancient Demeſne, pl. 10. cites 30 E. 3. 9. S. C. & S. P. accord- 
fy by Clopon, and agreed by Treſilian.— Br. . Demeſne, pl. 6. cites 41 E. 3 22. S. P. 
he 


coming of the Land into the Hands of the Lord does not change the Nature of it, unleſs 
Fe makes a Feolfment thereof. Ibid. cires 21 Aſſ. 13. 


3. Ik the Land be made Frank- ſee as to thoſe in Poſſeſſion, pet it Fitzh. A- 
gall not be lald to be Frank-fee as to thofe who claim Paramount —_ pl. 


this making of it Frank kee. 50 Ed. 3. 24. b. E. 8 C5 


and S. P. ac- 
cordingly, by Perſay.— Br. Ancient Demeſne, pl. 11. cites S. C. & S. P. accordingly. 


4. Ik the King ſeiſes Land in Ancient Demeſne without Title, and 
aliens it to another ro hold ot him, tf after the Patent be repeal'd, and 
he, that hath the Right, reſtored to the Land, the Land ſhall be An- 
cient Demeſne agam. 21 ED, 3. 46. b. | | 

5.[fthe Cuſtom within a Manor ot Ancient Demeſne was that the young- 
eft Perſon ſhall inherit the Land held by the Cuſtom, tho” the Lord 22 
er confirms to hold by leſs Service, ſo that he has loſt the Seigniory of An- 
cient Demeſne, yet becauſe the Nature of the Tenancy is not changed, 
having Regard to the Nature of the Inheritance, (for the youngeſt Son 
ſhall have the Lands as he had before) but as againſt the Lord it is 
changed fo that it ſhall not be Ancient Demeſne. Fitzh. Avowry, pl. 
59. cites Hill. 49 E. 3. by Kirton. 


* — 


— — 
——— — — 


(Mx) By whom it may be made Frank-fee. 


„ IF the Tenant in Ancient Demeſne makes a Feoffinent in Fee, 
and the King confirms ir, this ſhall not bind the Lord, ag it 
{cems, without his Conſent, but he may avoid it, Contra 1 Ed, 
3. 5. but QU=re. 78 
2. [So] If the Tenant in Ancient Demeſne makes a Feoffment in 
Fee by Leave ot the King, given by Charter, yet this does not make 
the Land Ancient Demelne (Frank fe,] without ſhewing the Char: 


ter * Feoftment of the King, or the Lord of the Manor. 2 Ed. 3. 
40. U. 


335üäũä 


(N) Mat Perſons ſhall be bound by making it 


Franks fee. 


I, 15 Land in Ancient Demeſne held of the King be made Frank⸗ Br. Anci- 
x 7 [1 


fee by a Fine levied, this will bind till the King avoids it, b webe, 
+ 4 29, + 11 H. 4 86. b. e 


pl. 13. cites 


7 H. 4. 27. 
ind the K ing ſhall be put to bring a Writ of Diſceit as well as a common Perſon. 5 gf b 
Ancient Nemeſne, pl. 15 cites 11 H. 4. 85. 8. C. — Br. Diſceit, pl. 37, cites S. C. but not directly 
P. but ie, that if the Tenant ſuffers the Land to be recovered at Common Law ina Præcipe quod 
reddit, and will not plead Ancient Demeſne, the King ſhall have Action of Diſceit. K 


6 K 2. Altho? 


eE- v 4 ad uf — —_— — _— 5 44-44 £48 — 2 2 ä 


— 
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2. Alcho* a Fine be Jevied by a Difſeiſor, yer the Diſſeiſee, as it ſze, 
onght to ſue at Common Law, but when he has recovered the Tenements "1 ' 
fall be Ancient Demeſne again, cites 3 E. 3. 33. and therefore if in 2 3 
Caſe judgment be given in the Court of Ancient Demeſne, and the R. 
coveror enters, in Treſpaſs brought againſt him for this Entry, he mg 
not juſtify by Force of the Recovery there, tor it was coram non 1 
F. N. B. 13. (C) in the new Notes there (a) in Pag. 28. of thar we 
Edition, cites 7 H. 4. 3. accordingly. * 


(O) In what Caſes it may be made Ancient Demel,yz 
again without a Writ of Diſcett. | 


1. IF a Fine ſur Render be levied of Land which is Ancient De- 

meſne, the Claim ot the Lord within che Year will not availtg 

ſave the Nature of the Tenancy, becauſe every Clauin ſuppoirs 3 
ſubſequent Action. 1 ED. 3. 5. 26. | | 

1 Salk, 210. 2. A Scire Facias does not lie to reverſe a Fine levied in C. B. of 

pl 1. Mich. Lands in Ancient Demeſne, but it muſt be by original Writ of Diſceit 

9W.3.C.B. ſued out of Chancery; tor the Lord was not Party to the Record of 

2 _ och the Fine, and that Fine was reverſed. 3 Lev. 419. Trin. J W. 3. C. B. 

8 . Zouch v. Thompſon. 


ar. 


3 Salk. 35. ; 
8 a but 8 P. does not appear. — Ld. Raym. Rep. 177. S. C. but S. P. does not appear. 


(O. 2) Juriſdiction of the Court. 


8. P. as to b 4 the Tenant in Ancient Demeſne puts himſelf in Grand Ale in Wri 


75 * 8 of Right it ſhall be removed, and yet the Land ſhall remain in An- 


Forei cient Demeſne as before; for there they cannot do the Parties Fuſtice 
Voucher, without permitting Remuvement, where they themſelves cannot make 
and ſo it he Grand Aſſiſe. So of a Foreign Voucher, Br. Ancient Demeſne, pl. 35. 
pleads g Le. cites 1 H. 7. 30. per Catesby and Townſend. 


reien Plea ; 
witch cannot be tried in the Lordſhip there, then a Superſedeas ſhall be granted out of the Chancery, di- 
refted unto the Lord of Ancient Demeſne, or his Bailiffs, if the Writ were directable to the Bailitt:, 
that they ſhould ſurceaſe &c. and the Party Defendant ſhall ſus his Writ of Warranty of Charter, 
againſt the Vouchee &c. F. N. B. 13. (G) The Plea ſhall be removed to be tried, and afterwards 
remanded to be adjudged, 14 H. 4 26. And cites 19 H. 6 53. that on a Foreign Voucher Day was given 
to the Party himſelf in C. B. to determine his Warranty, and there a Summons ad Warrantizand" Wued 
and the Vouchee came and vouch'd over B who enter'd into Warranty and vouched over, cites 5 Ed. 
6. Dy. 69. See the Tenant in a Writ of Right Cloſe ſued in Nature of a Writ of Right at Common Law, 
and puts himſelf on the Grand Aſſiſe; and therefore the Plea was removed by Recordare ; bur it T: 
afterwards remanded by the Court; for by the Cuſtom they may elect a Jury inſtead of the Grand Al- 
ſiſe, Stafford's Cale Dyer 111. See 1H. 7. 29. contra. F. N. B. 13. (G) in the New Notes 
there. (b) 


Br. Execu- 2. Where a Man recovers Land and Damages in Aſiſe in Ancient De- 


ron, IS meſne Court, which is only a Court Baron, there wpon Execution the Bair 
Cites 8. VL 


ﬀ 1 in Execu- 
Br. Ancient Jiff may ſell the Beaſts and deliver the Money to the Recoveror in 
R tion ot his Damages, not withſtanding that 4 H. 6. 17. be to the con- 


44. cites trary. And per Huls, it a Man recovers Damages in Ancient Demeſne, 


12 the Bailiff may make Execution in Land which is Frank-Fee held 0! 
After Judg- 


the 


— go - —— OS 


Ancient Demeſne. 
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che Manor, viz. in taking of Beaſts there for the Damages. Br. Court ment in 


1 H. > 7. E eff ent 
Paron, pl. 3. CIEEB 7 3 for Lens | 
held in Ancient Demeſne a Writ of Execution was awarded out of B. R. to the Suitors, <vho returned that 


did not execute the Wrir, becauſe the Land was Frank- Fee, as it appear'd to them by a Tranſcript 
—_ to them ſbecun; but this Return was diſallowed, becauſe the Parties themſelves bed, 2 th 72 
riſdiflion of the Court at firſt ; and this of the Frank-Fee ought to have been pleaded that the other 
Party might have anſwer'd to it, which he cannot after Judgment. Mo. 451. T 615. Paſch. 38 Eliv 


Gybon v. Bowyer. 


— 


In Ancient Demeſne are Frank-Tenants and Cuſtomary-Tenants Frank-Te- 
who held by Copy of Court-Roll, and the Frank. Tenants ſhall have Mon- nants in An- 


Plaint in the Baſe Court there, nota, Br. Ancient Demeſne, pl. 41. cites implead and 


F. N. B. 11. 12. be impleaded 

SE WE” | there of their 
Land in the Gourt of Ancient Demeſne by I rit, and Copy-Tenants by Bill, and not otherwiſe, per Judicium 
Curiz. And Hank ſaid it was well debared in Parliament, and agreed there ſimiliter, and yet the Cu- 
tom of the Manor was that the Copy- Tenants ſhall implead there by Writ; and per tot. Cur, this is 
contrary to Law, and not allowable ; and for this Cauſe a Writ of Falſe Judgment brought in ſuch 
Caſe of Copyhold was abated by Award; quod nota. Br. Ancient Demeſne, pl. 45. cites 14 H. 4.33. 
F. N. B. 12. (B) in the New Notes there (a) cites 14 H. 4 34. and 1 H. 5. 12. and Nat. Brev. 16 
— Aud ibid. (b) ſays Note 14 Hf. 4. 34. it was adjudged, That if one recovers againſt Tenant b) 
the Verge in Ancient Demeſne by Writ of Right Cloſe, the Tenant ſhall not have a Writ of Falſe 
ſudgment, nor aſſign this for Error, for then he ſhould be reſtored ro a Frechold which he never loſt, 
bur always continued in the Lord. But it ſeems the Recovery is void and may be avoided by Plea, 
cites 1 H. 5.12. And ſo it is tho' they are Lands at Common Law. 18H. 6. 28. 


4. Note by Boeſe and Littleton, that W2fe lies by Writ of Right in 
Ancient Demeſne, and ſhall have Proceſs inInfinitum ; Quere inde. Br. 

Tenant per Copie &c. pl. 23. | 

5. Recordare to remove a Plea out of Ancient Demeſne, which is 
there without Writ. It was objected that this is not well removed; 
jor Ancient Demeſne cannot hold Plea of Land without Writ ; but Fitzh. 

{aid that they may hold Plea of Agiſe of freſb Force without Writ and 
otherwiſe, as they do inAncient Boroughs, and therefore well removed; 

uod quzre. Br. Ancient Demeſne, pl. 1. cites 26 H. 8.4. 

6. A Writ of Right-Cloſe was directed to the Bailifts of the Manor, and | 
the Plaintiff recover d. The Tenant brought a Writ of Falſe Judgment, Bendl. 279. 
and aſſign'd for Error that the Writ was directed to the Bailiffs, whereas ds Dade: 
it appears by the Record that the Court was held before the Suitors and pleadings, 
not before the Bailifts ; but the  --- was affirm'd. 3 Le. 63. pl. 94. and ſays that 
Hill. 19 Eliz. C. B. Abrahal v. Nurſe. that Error 


was not al- 
low'd.— S. C. cited Lutw. 714. Arg. and ſays the Judgment was affirm'd upon good Conſideration, 
_ tho' the Error aſſign'd was objected as ſtrong as poſſibly it could be. — 
This Court is in Nature of a Court Baron wherein the Suitors are Judges, and is no Court of Record, for 
Brevia Clauſa Recordum non habent. 4 Inft. 269. 
Tho' the Writ is directed to the Hailiffs, yet the Suitors are the Judges. F. N. B. 11. (G) in the new 
Notes there (a) cites Mich. 17 & 18 Eliz. Rot. 1381. 


7. The Plaintiff's Bill is to be relieved for Copyhold Lands, the Defen- 
dant doth demur for that the Lands are Ancient Demeſne Lands of her 
Majeſty's Manor of Woodſtock, and there only pleadable, ir is order'd 
4 Subpcena ſhall be awarded to the Defendant to make a better Anſwer. 
Cary's Rep. 122. cires 21 & 22 Eliz. Wilkins v. Gregory. 
9. An Action of Maintenance in the Nature of an Action of Treſpaſs lies 
in Ancient Demeſne. 2 Inſt. 208. 
9. Nota, the Demandant in a Writ of Right-Cloſe cannot remove the 8 P as to 
[|:2 out ot the Court of the Lord for any Cauſe, the Tenant may remove the Deman- 
the ſame for 7 Cauſes, viz. iſt, for that he boldeth it ad Communem Legen, Gant, nor 


Reo whe. . 4 met og . 5" can the Te- 
24 if a Fine or Recovery be levied or ſuffered thereof in the Court ot nant remove 


( B. this maketh the Land Frank-ſce ſo long as they ſtand in ig the Plea our 
201, 


Ancient Dmeſne. 
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of the Lord's 2dly, it the Land be not holden of the Manor, being Ancient Demef 
Court, un- zadly, it the Land be holden (y Knights Service; tor as has been e 
» the 


IN Service of the Plow and Husbandry is the Cauſe ot the Privilege. 


which prove it there be no Sutors, or but une Suitor; tor that the Suitors are TOR 
the Land to and therefore the Demandant mult ſue at the Common Law oy 


) 
Y . o. . - 0 . "os lor 
de Frark- there is a Failer of Juſtice within the Manor. $thly, if the 7; =; 
fee, and not Rel f his Lord of his Sela! be & | nant ac 
Anciem cee eleaſe of his Lord of his Seigniory, or the Selgniory be other; 
Demeſhe, extinguiſhed, by reaſon of the Seiſin ot the King, or otherwiſe. othly 
. N. B. 13. or it the Lord diſſeiſes his Tenant, and makes a Feoſſiment in Fee. ↄthly 1 
i Did in the Lord grants the Services of his Tenant, and the Tenant —_—_” ; 
Notes there HIT ; 

(a) cires 34 H. 6 35. accordingly, per Cur. But Cites 2 E. 3 29. contra; but favs that ibid. 35. fo 
to agree; and cites alſo 3 H. 4 14. where he 1s but Bailiff he may maintain the Plea, or it e 
the Parol ſhall be remanded ; yet if the Bailiff be Couſin and Heir to the Plaintiſt, it is goOd Cant. 
Removal. Vet ſee 6 H. 4. 1. that he was Bailiff of the Robes to the Plaintiff was he'd no Gant: of 
Removal, per Cur. and therefore remanded, and if the Court does not do right, he is put to his W of 
of Falſe Judgment, 12 H. 4. 17. 13 Hl. 4. 14. Nor is it Cauſe of Removal that the Proceſs there fon 
miſawarded, 9 H. 6. 25. Nor when the Bailiff is Demandant, 11 H. 6. 10. per Cur. as 


Ancient De- 10. Franktenements holden of the Manor, are only pleadable in the 


— ty no Court of the Lord; but Copyholds, which are Parcel ot the Manor, are 


Ejectment pleadable at the Common Law. Admitted. 3 Lev. 405. Mich. 6 W. & 


tor Copy- NM. in C. B. Smith v. Frampton. 

hold Lands. : ' | 

d. Raym. Rep. 43. Paſch. 7 W. 3. in C. B. Brittel v. Bade. 
S. C. accordingly. 


I Salk. 145. pl. 4. Brittle v. Dade, 


(O. 3) The Force and Effect of Fines in Ancient De- 
meſne, and of Fines at Common Law of Ancient 
Demeſne Lands. 


Dal. 12. pl. 1. T AND in Ancient Demeſne, which are partible between Heirs 
os _ Males, are alien d by Fine levied at Common Law. The Queſtion 
* Accord. Was, whether the Courſe ot Inheritance is thereby alter'd, and made de- 
ingly. dy ſcendible to the Heir at Common Law. It ſeem'd by the better Opi- 


Hales, be- nion that it is not. D. 12. b. pl. 4. Mich. 6 E. 6. Anon. 
cauſe this 


Cuſtom goes with the Land, and not in reſpect of the Seigniory which is Ancient Demeſne; for if the 
Lord himſelf purchaſes theſe Lands, his Heirs ſhall inherir together, and yet in his Hands the Land is 


Frank-fee. But Mountague Ch. I. e contra, and ſaid that it is not like to the Cuſtom of Gavelkind ; 
but Browne ] agreed with Hales, | 


* 

And. 1. pl. 2. The Tenant in Tail of Franktenement in Ancient Demeſne, levied a 
CE 1 there on a Plea of Covenant ſecundum Conſuetudinem Manerii, 
argued, and Which is without Proclamation ; and in 4 Formedon there brought the 
ſays the Te- Tenant pleaded the Fine to be a Bar to the Tail by the Cuſtom, and Judg- 
nant died ment there given accordingly ; upon which a Writ of Falſe Judgment 
— Ibach was brought, and it the Cuſtom of barring Tails. be averrable againſt 
thereupon the Statute de Donis, which is within Memory, was aligned for Error. 
was ſtay d, No Judgment was given, but the Reporter adds a Nota, That if the 
and nothing Judgment be reverſed in C. B. the Plaintiff ſhall not have Judgment 
more done. there to recover Seiſin of the Land which is Ancient Demeſne, but only 

that he be reſtored to his Action &c. which will be adjudged in the 

Lord's Court, according to their Cuſtom, which is, that ſuch Fine is 3 


ſutſicient Bar to the Tail. D. 373. pl. 13. Mich. 22 & 23 Eliz. Anon. 
(P) Diſceit. 


5 


* 
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(P) Diſceit. Who ſhall have it. 


Ia Fine be levied at the Common Law of Land in Ancient De: RA, 
: Moms the Lord may avoid tt by a Merit of Diſceit, 1 Ed, 3. Fol 327. 
26. Ve . ps — 
A Termor may have this Writ, and make it Ancient Demeſne 
again, at leaſt during his Time. 1 Ed. 3. 5.26.6, 
3. The King may have a Writ of Diſceit. Br. Ancient Demeſne, pl. 
15, cites 11 H. 4. 85. 


(P. 2) Diſceit. Againſt whom it lies. 


i. HERE a Fine is levied of Lands in Antient Demeſne, by which 
Fine divers Remainders are intaild, it ſuffices to bring Writ of 
Diſceit ro annul this Fine againſt the Tenant of the Land only, without 
naming thoſe in Remainder, Thel. Dig. 48. lib. 5. cap. 17. S. 2. cites 
Trin. 26 E. 3. 65. Ld. Raym, 
2. Diſceit lies againſt the Conuſee himſelf as well as againſt the Conuſor, Rep. 177- 
becauſe he is equally Party to the Fine, and it is the Fine that works a S. C,—38alk, 


Prejudice to the Lord, 1 Salk, 210. pl. 1. Mich. 9 W. z. C. B. Zouch 35. w * 


v. 1 hompſon. cordingly. 
3. This Writ lies againſt the Heir of the Connſee or Conuſor; for this is Ld. Raym. 
a Real Diſceit, and not like a Perſonal Wrong which dies with the Per- my 177. 
ſon; for by this the Lord is diſinherited and debarr'd of the Perquiſites ar S Þ. 
ariſing trom his Court, which is a permanent 1 77 in the Realty, and — — 
by no means dies with the Perſon of him that did it. 1 Salk. 210. pl. 8 C. cited 
1. Mich. 9 W. 3. C. B. Zouch v. Thompſon. accordingly 


Lutw. 713. 
and ſays it was objected that the Baron and Feme were joint Conuſors, and therefore the Writ be 
* only againſt the Heir of the Baron was ill, and that it ſnould have been againſt the Heir of the 
Feme only. Sed non allocatur, becauſe the Tertenant is the proper Party to this Action, and others, 
if neceſſary, may be brought in by Sci. Facias; and cites Fitzh. Fines 30 3 Salk. 35. S. C. ac- 
cordingly.— 3 Lev. 419. Trin. 7 W. 3. C. B. the S. C. but S. P. does not appear. 


ME .# 22 
* &. 4 „* 4 ith. th. © "WL PTY * — — * lit * 9 


(Q) Diſceit. At what Time it lies. 


. 1 Lord may have a Writ of Diſceit as well within the Year 
after the Fine levied as aſter. 1 ED, 3. 5. 26. b. m9 
2. It lies after a Fine levied, and the Money paid to the King, tho* the 
Fine be not ingroſs'd. Agreed. Mo. 6. pl. 21. Hill. 3 E. 6. Anon. 
3. It lies after 5 Tears after the Fine vie, becauſe the Fine was Co- And the five 


ram non Judice, and merely void. 1 Salk. 210. pl. 1. Mich. 9 W. 3. Mears, Non- 


C B. Zouch v. Thompſon. ching in this 


Caſe; for a 
Fine may eſtabliſh the Right of another, but cannot eſtabliſh its own Defects. Ibid. and Ld, Raym. 
Rep. 179. 8. C. 3 Salk. 35. S. C & S. P. reſolved accordingly. 


6 L (R) What 
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(R) lat ſhall be r d What makes the Land 


Frank- ſee. 


* Fitzh. Dif. 1. F a Fine he levied in Bank of Land, of which Parcel ig at Com. 
ceit, A mon Law, and Part Ancient Demeſne, yet the Fine ſhall be an. 
"+ Pie, MD for that which is Ancient ODemeſne. „ Den. 4. 44. and cal 
Diſceir, pi, land for the Reſidue, * 17 Ed, 3. 31. b. 21 Sd. 3. 2. b. 40 


44. cites judged. 
S. C. accord- | 
ingly. F. N. B. 98. (P) S. P accordingly.——Tbid. in the new Notes there (a) cites + H 44 
17 E. 3.31. 21 E. f 20. S. P. where in ſuch Caſe the Lord reverſes the Fine by Writ of Diſceir 
as to the Lands, which are Ancient Demeſne, it ſhall ſtand for the Reſidue, and a ark Jhall be mad 
upon the Fine in Nature of a Cancelling of that which i Ancient Demeſue, and the Record thall ſtand * 
the Remainder. Kelw. 43. in pl. 10. Paſch, 17 H. by Vaviſor. | 

See Le. 290. pl. 306. and 3 Le. 120. pl. 172. Lee v. Loveday. And ſee Tir. Fines (E. b. 2) pl. s 
in the Notes, and Tit. Fine (L. b) pl. 8. | 


If thereis 2. In a Writ of Diſceit to reverſe Fines in Ancient Demeſne, ate 
any Remain- , Aſſignment the Conuſee ſhall be made a Party. Vent. 211. per Hale Ch. |. 


der limited : 

by the Fine, Paſch. 24 Car. 2. 

the Remain- i 

der-man ſhall be ſummoned to ſhew Cauſe, if they can, why the Fine ſhould not be reverſed, 21 Af 
79. b. pl. 13. S. P. Br. Diſceit, pl. 21. cites 21 Af 13. 


8. C. & S. P. 3. A Fine levied in C. B. of Lands in Ancient Demeſne, was annulld 


2 by = on a Writ ot Diſceit brought by the Lord. It was inſiſted that tho' it 
ve a wy * * © R * 
cordingly, 1% reverſed as to the Lord, yet it may remain good as to the Tenant ; 


Lutw. 13. but it was adjudged by the Court, that a Fine may be reverſed as to Par; 
Arg— of the Land, and remain good as to the Reſidue ; but it can not be reverſed 


7 Salk. 210. fn toto as 10 one Man, and remain good in toto as to another, which mutt 
1 be in this Cale, if this Fine remains good as to the Tenanr, and be re- 
does not ap- verſed in toto as to the Lord. Ld. Raym. Rep. 179. Hill. 8 & 9 W. 
pear — 3. Zouch v. Thompſon. „ 
Salk. 3 5. 
8 C. bat S. P. does not appear. 


3 Lev. 419. S. C. but S. P. does not appear, 


(S) Aſier the Reverſal of that which makes the Land 
Frankefee, who ſpall have tt, 


22 oe T. FF, a Fine be reverſed in Diſceit, the Conuſor ſhall have it again, 
cites A G becauſe the Fine was vold; for that it was Coram non Juice. 
and ſays it Contra * 7 H. 4. 44. f/ Ed. z. 31. b. Oubitatur + 8 Þ. 4, 24- 

was agree : 

that the Fine ſhould be annull'd againſt the Lord; but Quære if by this it ſhall be avoided between 
the Parties. „ f Fitzh. Diſceit, pl. 37. cites S. C. ſays it was awarded to be reverſed in toto, and 
that it was touch d, that he who was in the Land by ſuch Render ſhall maintain his Poſſeſſion upon 
Reverſal of the Fine; for that it was good between the Parties, and that ee of Reverſal 


ſhall aid him in his Poſſeſſion, | + Br. Fines, pl. 36. cites S. C——Firzh. Fines, pl. 39. cites & C. 
and by Hull, the Fine is void in toto. 4 Inſt. 250. cap. 58. S. P. accordingly. 


- 


2. If 


n 


—_ RE. — 
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"as Man levies a Fine at Common Law unto another, of Land 
which is in Ancient Demeſne, the Lord of Ancient Demeſne ſhall have 19 Rep 50. 
A Writ of Diſceit againſt him, who levied the Fine, and * [him] who dete 1 


s Tenant [and] ſhall avoid the Fine, and there he who ought to give — A 


[gave] the Land, ſhall be reſtored unto his Poſſeſſion and Title which and fays that 
he gave by the Fine, becauſe the Fine and Gift thereby is avoided ; bur this Opinion 
it he who levied the Fine has , afrer the Fine, releaſed unto him who hath 15 
le Poſſilſion by the Fine by his Deed, or confirm'd his Eſtate in the Land good Law 
by his Deed, then it ſeems that he unto whom the Releaſe or Confirma- per ror. Cur. 
tion is made ſhall have and keep the Land, notwithſtanding that the in the prin- 


pine be avoided, becauſe this Releaſe or Confirmation made unto him Sal Cats; 


being in Poſſetſion, hath made his Eſtate firm and righrtul againit him the ine le. 


and his Heirs who releaſed or confirmed. F. N. B. 98. (A) vied the Co- 

nuſor had 
not anv Right in the Land, but only a Poſſibility of having the Land again, after the Fine reverſed 
hy Writ of Diſceit, to be brought by the Lord of whom the Land was held ——S. C. cited Arg, 
Lutw. 712. ; 

N. B, This Paragraph, as well as others in that moſt excellent Work, are very badly tranſlated ; as 
are likewiſe great Numbers of the Books of Reports; bur this here is corrected according to the origi- 
nal French, which otherwiſe was nor intelligible, or the Senſe perverted. 

* The Engliſh Tranſlations are (he.) 


oc 


— * th. . 8 * FY = 
— — 6 — — — 


(T) Declaration and Pleadings. 


1. IN iſe Iſſue was taken that the Land was Frank-fee, and not Au- Aſſiſe of Te- 
cient Demeſne, without any Denial that the Manor if which &c. was "ments in 


Antient Demeſne. Br. Ancient Demeſne, pl. 2. cites 9 All. 9. 88 


pleaded that 
the Tenements are Parcel of the Manor of P. whioh is Ancient Demeſne Sc. Judgment of the Writ. Finch 


faid it is Frank fee, priſt by the Aſſiſe; and by the Opinion of the Court it ſhall not be try'd by the 
Aſſiſe; for it is not denied but that the Manor is Ancient Demeſne. Br, Trials, pl. 120. Cites 22 Aff. 45. 
Ay which be ſaid that thoſe Tenements were Frank-fee Time out of Alind, without ſpewing Flow &C. 
and yet the other was compell'd to anſwer, and were put upon the Country. Ibid. 


2. None who refuſes the Franktenement in Afiſe can plead Ancient De- 
meſne, and hence it ſeems that none ſhall plead Ancient Demeſne bat the 
Tenant 2 Frank- tenement; per Herle. Br. Ancient Demefne, pl. 28. 
cites 9 Aff. 2. ; 
3. In Aſſiſe of Rent againſt two, the one pleaded Hors de ſon Fee, as And fo note 
ſeveral 2. KAN 7 the Pare, 4 if wi whe Specialty, and the other as 72 7 5 2 , 
Tenant of the Rejidue ſaid that the Land out of which &c. is held of the cient De- 
Manor of D. which is Ancient Demeſme &c. Fudgment of the Writ &c. meſne of the 
The Plaintiff ſaid that Frank-fee pri, and had the Averment, without er e a 
ſaying that they are of other Nature than the Manor itſelf &c. but it was . 
laid that otherwiſe it had been if the Manor itſelf, or Moiety, third PO. Soar De. 
or other Parcel of it, had been in Demand. Note the Diverſity ; and it meſhe tried 
vas ſaid, that * firſt ir ſhall he inquired by the Aſſiſe if rhe Land be An- by , 
cient Demeſne or not; for if it be found, all the Writ ſhall abate. Quod ** PM 
nota, Br, Ancient Demeſne, pl. 29. cites 9 All. 9. therefore not 

| | a ways by 

the Book of Domeſday; and ſee that the Tenant ſhall conclude Judgment of the Writ, and bor Techs: 


ment if the Court will take Conuſance ; quod mirum / Br. Ancient Demeſne, pl. 29. cites 9 Afl. 9. 
* Br. Brief, pl. 265, Cites 8. C. 


4. None ſhall. plead Ancient Demeſne but be who is Tenant, and not 
the Diſeiſor. Br. Ancient Dememeſne, pl. 31. cites 21 All 2. Wo 
5. 5 


EF \ Ancient Demeſne. 


6. Alſliſe by Executors of Tenant. by Elegit, the Tenant ſaid, th, ._ 
Land 4, rea of the Manor of B. which 1s Ancient — ** ” 
ot her ſaid, that the Tenements are and were Frank-fee, and p * ble 1 
Common Law, and the other awarded to anſwer to it, not wicthſta = 
ing that it is not denied, but that it is Parcel ot the Manor which is A y 
cient Demeſne, and by common Pretence this ſhall he as the . 220 
is, by which others ſaid that Ancient Demeſne, rift, by Aſſiſe, and ma 
be found that the Land is Ancient Demeſne, che Writ ſhall abate ne 
the Executors ſhall recover; tor they cannot have Writ of Ripht upon the 
Cuftom of the Manor for the Feebleneſs of their Eftate, but ®ugre wh 

Proteſtation &c. Br. Ancient Demeſne, pl. 33. cites 22 Afi 45. 

6. He who alleges Ancient Demeſne or to bring in the Record, and 
the Court would not write for it, but gave Day to the Party at his Peri} 
and he failed at the Day, and the other Party tor his Diſpatch brought 
jt in ſub Pede Sigilli, which teſtified that ic was Frank-tee &c. Sr 
Ancient Demeſne, pl. 23. cites 39 E. 3. 6. | ; 

The De- J. In Præcipe quod reddat the Tenant ſaid, that the Land was Parc 
mandant of the Manor of D. which is Ancient Demeſne, and pleaded by Petit Wiit 
IL ay of Right, and demanded judgment it the Court would take Conuſance; 
Lind is hot Kirton ſaid it is Frank-tee, and it was held that he thould not have 
Ancient De- the Averment, becauſe he did not deny but that the Manor is Ancient De- 
meſne, for neſue, and that this Land is Parcel, and therefore ſball le intended to be 
this 1s the of the ſame Nature, by which the Demandant palled over. Br. Ancient 


98 Demeſne, pl. 6. cites 41 E. 3. 22. 


recedent . 
Þropofitions, viz 1, that the Manor is Ancient Demeſne, and 2dly, that the Land in Demand is 


Parcel of the Manor, for this Concluſion follows from the Premiſſes, and therefore cannot be denied 
per Cur. 11 Rep. 10. b. cites S. C. and 48 E. 3. 11. a. b ——He ought to plead to the Nature of the 
Manor that it is not Ancient Demeſne, or that the Land in Demand is not Parcel of it. Le. 333. Arg, 
cites S. C. but miſprinted, as 21 inſtead of 41 E. 3. 22. 


8. After Ancient Demeſne pleaded the Tenant cannot diſclaim; for 
by the pleading Ancient Demeſne he has accepted the Tenancy, and therefore 
cannot diſclaim aſter; Quære. Br. Ancient Demeſne, pl. 6. cites 41 
E. 3. 22. | 
9. In Aſſiſe of Land, the Defendant ſaid, that the Land is held of the 
Manor of B. and ſo Parcel, which Manor is Ancient Demeſne, and 
pleads by Petit Writ of Right Cloſe ; r it the Court will 
take Conuſance. Tank ſaid, the Plaintiff is Lord of the Manor, and the 
Land in Plaint is Parcel of the Demeſnes ot the Manor, and in the Hands 
of the Tenants at Will, and that the Tenant at Will infeoffed the Tenant, 
which is Diſſeiſin to the Plaintiff; Judgment if the Court ought not to 
take Conuſance, and the Aſſiſe awarded, and the Ancient Demeſne no 
Plea, in as much as that which is in the Hands of the Lord is Frank- 
fee, and that which is in the Hands of the Tenant is Ancient Demeſne. 
Br. Ancient Demeſne, pl. 34. cites 41 Aſſ. 9. 

10. Monſtraverunt by three againſt one, and the Defendant as to two 
them ſaid, that they were his Villins, Judgment it they ſhall be anſwered, 
and to the third prayed that he aſcertain the Court if the Manor be Ancient 
Demeſne or not, and per Cur. this ought to be done at the Prayer of the 
Defendant, tho* the Tenant does not plead that it is Frank- fee. Br. 
Ancient Demeſne, pl. 9. cites 49 E. 3. 22. 

11. Aſjiſe againſt ſeveral, the one Defendant appeared and accepted the 
Tenancy, and ſaid, that the Land is held of one E. as of his Manor of D. 
which is Ancient Demeſne, and pleadable by Petit Writ of Right Cloſe, 
Judgment if the Court will take Conuſance; and che Plaintiff ſaid that the 
Land is, and always was pleadable at Common Law, abſque hoc that it was 
pleadable within the ſaid Manor, upon which the Tenant demurred 


Quere of this Pleading ; lor it ſeems that he ought to have ſaid 47 
| f 


— 


* N = . 4 * 
TY ” / 5 N 1 
= * * 
3 1 
2 


Ancient Demeſne. 


the Land 13 Frank-fee, and not Ancient Demeſite ; but upon the Matter the 
Opinion of all the Court was, that in as much as the Plaintiff has not 
deny'd but that the Manor of D. is Ancient Demeſne, and that this 
Land is held of the Manor, but that it ſhall be taken Ancient Demeſne 
Vichout ſpecial Matter thewn to the contrary, as Unity of Poſſeſſion in 
che Lord, or Fine levied at Common Law, or the like, Br. Ancient 
Demeſne, pl. 2. cites 3 H. 6. 4). | 
12. Where Rent is demanded which iſſues out of Land in Ancient De- 
weſne and Land Cuildable, there Ancient Demeſne ſhall not be pleaded, 
Newton; end per Portington, it Aſſiſe is brought where the Lord 
of Ancient Demeſne is named, there the Ancient Demeſne is no Plea; 
Br. Privilege, pl. 7. cites 20 H. 6. 37. i | 
13. He who alleges Ancient Demeſne hall ſay that the Land is held of 
the Manor &c. Which is Ancient Demeſne, and pleadable by Petit Writ 
&c, Br. Ancient Demeſne, pl. 25. cites 36 H. 6. 18. per Priſot. 

14. Tenant by Receipt may, upon his Receipr, moped that the Land is 
Ancient Demeine where the Tenant has affirmed it to be Frank- fee by 
his Render or Confeſſion of the Action; Quod Nota, per Opinionem 
Kc. Br. Ancient Demeſne, pl. 38. cites 2 E. 4. 26. | © 

15. If the Tenant in Præcipe quod reddat ſays, that the Land is Parcel In Præcipe 
tie Manor of B. which is Ancient Demeſue &c. the other ſhall not ſay quod reddat 
lat the Land is not Ancient Demeſne, nor deny the Manor to be Ancient woke poof 
Nemeſne, hut he may ſay that the Land in Demand is not Parcel &c. or he Land in 
that the Manor is Frank-fee ; tor the Land demanded fhall be intended to Demand is 


te of the Nature of the Manor; per Finch. Br. Ancient Demeſne, en 
0 


pl 42: D. which 

EC ; Es nag eb Lt re 5g | is Ancient 
Demeſne, and &c. The Plaintiff replied, that it is Frank-fee. This is not good; for he denies the 
Concluſion; but he ought to plead to the Nature of the Manor, that it is Not Ancient Demeſne, or 
thatthe Land in Demand is not Parcel of it. Le. 333. pl. 467. Arg. cites 21 E. 3. 22. 


16. In Præcipe quod reddat it is a good Plea to ſay that the Land is 
Ancient Demeſne without traverſing that it is Fran fee, becauſe the Writ 
i only ſuppoſal. Br. Traverſe per &c. pl. 185. cites 5 H. J. 11. 12. 
17. An Abbot ſu'd a Writ of Right Cloſe in Ancient Demeſne, and 
made his Proteſtation to ſue in Nature of a Writ of Right at Common Law 3 
the Tenant joined the Miſe upon the mere Right, and after ſud an Ac- 
cedrs ad Curiam to the Sheriff of W. to remove the Record, The Que- 
tion was, if this was ſufficient Cauſe of Removal ? Aiterwards a Pro- 
cedendo was awarded directed to the Bailifs. D. 111. pl. 47. Hill. x 
& 2 P. & M. Sir Humphry Stafford's Caſe. 
18. Writ of Diſceit ſhall not abate by Death of the Conaſce, tot this Ac- Mo. 13, pl. 
tion is but Treſpaſs in its Nature for to puniſh this Diſceit, and no Land 49, Hill. 4.8: 
is ro be recovered, but only the Fine reverſed. 3 Le. 3. pl. 8. 4 & 5 1. & NM 
P. & M. the King v. Dewe. 0 
19. In Diſceit for levying a Fine of a Meſſuage, being Ancient De- 
meſne, an Exception was taken to the Declaration that ir was de Antiquo 
Dominico Dominæ Reginæ Anglia, whereas it ought to have been de Au- 
Hu Dominico Dominæ Reginæ Coronæ ſug &c, The Opinion of the 
Court was, that it was good both ways. 3 Le. 117. 118. pl. 166. Mich. 
27 Eliz. C. B. Griffith v. Agard. 5 1 
20. Defence was ruled not neceſſary in Plea of Ancient Demeſne. 3 Without 
Lev. 182. Trin. 36 Car. 2. C. B. North v. Hoy le. 5 Defence it 


3 2 may be re- 
ed, bur is made good by Acceptance. 1 Salk. 217. Paſch. 4 W. & M. in B. R. Ferrer v. Miller.— 
on. 386. Farrers v. Miller, S. C. adjudged for the Defendant. z Lev. 405. Mich. 6 W & NM. 
Smith v. Frampton; ſuch Plea was pleaded without Defence, and no Notice was taken of 
he ent thereof, 
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Comb. 186. 21. In EjetFment the De fendant pleaded in Abatement, hat te Lows. 
Baker v. «were Parcel of the Manor of Bray, which Manor was Ancient Demef; er 
Winch, , In: but held 0 17 ne held 
Sc., of the Crown; but held naught per ror. Cur. For if the Manor be à 

cordingly,— cient Demeſne, and the Lands in Queſtion are Part of the Demeſnes ” 
12 Mod. 13. it muſt be underſtood they are, then they are impleadable ar the 00 4 
Parker v. mon Law, and not in the Lord's Court; but Lands held of the Ma ” 
Winch, are impleadable in the Manor Court, and there only; and bec; "or 
S. C. ac- b ; Y 5 Cauſe he 
cordingly. did not plead that the Lands were held of the Manor of Bray, Judgment 
And by Holt was Quod reſpondeat ouſter. 1 Salk. 56. pl. 1. Mich, 3 W 7 


Ch, J. the B. R. Barker v. Wich. 
lay ing it in 5 ; 
the . to be Part of the Manor, ſhews it not impleadable in the Court of the Manor 


M. in 


Comb. 183. 22. In Ejectment the Defendant pleaded that the Lands are Parcel of 


1 ſuch a Manor, which is Ancient Demeſne. The Plaintiff replies that 
and per Cur. the Tenements are pleadable ar the Common Law, ab/que hoc that they 


if he had are Parcel de Autiquo Dominico. Upon a Demurrer the Detendant had 
traverſed judgment; for per Cur. the Traverſe was ill; for he ought to have tra. 


inp > verſed that the Manor was Ancient Demeſne, and that ſhall be tried by 
of the Ma. Domeſday Book; or elſe to have traverſed that thoſe Tenements were hel; 


nor, it had of that Manor, Show. 271. Trin. 3 W. & M. Hopkins v. Pace. 
been naught; 

for they might be Frank- fee, tho* held of a Manor in Ancient Demeſne ; and they held the Plea good 
and Judgment for the Defendant. 5 


Ld. Raym. 23. In Writ of Diſceit to reverſe a Fine levied in C. B. of Lands in 
Rep. 177 Ancient Demeſne, the Lord need not fbew his Hſtate; tor if he was Do- 


179. 5 C. minus pro Tempore, it is enough; and it his Eitare be ſince derermin'd 
and the ſay- : 8 . 

ing that He it muſt be ſhe wn on the other Side. 1 Salk. 210. pl. 1. Mich. 9 W. z. 
was Domi- C. B. Zouch v. Thompſon. 
nus &c. & 

adhuc eſt, is well enough. But upon this Point it was adjourn'd to be argued again; and after Argu- 
ment it was adjudged that the Fine be annull'd. 3 Salk. 35. S. C. & S. P. accordingly. SC 
cited Arg. Lutw. 713. and that it was held that Tenant for Years, Tenant for Life &c. are Domini pro 
Temporc; but if it was neceſſary to ſhew the Eſtate, the Words Ad Exhæredationem are ſuthciear, 


24. If you plead that the Manor of D. is Ancient Demeſue, you ougli 
to aver it by the Record of Domeſday ; tor that is the Trial of it; Bu it 
you plead that ſuch a Place is Parcel of a Manor, which is Ancient De- 
meſne, then you ought to conclude to the Country; tor Parcel or not Par- 
cel is triable per Pais, cites 2 E. 3. 15. b. Thomas de Grenham's Caſe. 
* Bur it ſeems that the other Side may traverſe its being Ancient De- 

* See (A. 2) meſne ; and ſo was done between * Saunders and Welch, Paſch. 9 Jac. 
Pl. 4. C. B. Rot. 3 165. Per Holt Ch. J. And a Reſpondeas Ouſter was award- 
ed. 1 Salk. 57. pl. 2. Hill. 12 W. 3. B. R. Hunt v. Burn. 

4 25. In Replevin &c. the Detendant made Cognizance &c. and jufti- 
1144. Mich. fied the Taking for Toll in H. Marker. The Plainciff replied that ſhe is 
2 Jac. 2. Tenant of the Manor of H. which is Ancient Demeſne, and that the Tenants 
* and of Ancient Demeſne Lands are quit of Toll in all Places &c. Upon 
Ju BG nt Demurrer it was objected that the Plaintiff had not well intitled herſelt 
Plaintif, to this Privilege, becauſe the only ſets forth that the is Tenant of the 

ſaid Manor &c. whereas ſhe ſhould have ſaid that ſhe is ſeiſed in Fee of 
ſuch Lands &c. which ſhe held of 'T. F. as of his Manor of H. which 
is Ancient Demeſne ; but per Cur. it is not neceſſary for ſuch Tenants 10 
mention what Eſtates they have; bur it is ſufficient to allege that Homines 
& Tenentes de Antiquo Dominico ought to be diſcharged of Toll &c. 
Then it was obje&ed that the Privilege was laid too general; for it was 
to be diſcharged of Toll in all Places &c. when by Law they are not 


diſcharged of Toll, but only of ſuch Things which ariſe on 9 . 
ands, 
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Lands, and which are for the Support and Eaſe of their Families. But 
per Cur. to be quir of Toll in all Places ſhall be intended of ſuch 
Things in all Places where he is Tenant. 3 Salk. 36. Savery v. 

th, 
"" The Demeſne Lands and the Manor itſelf, which is Ancient De- 
meſne, is pleadable at the Common Law; as a Man ought to ſue his 
Action for che Manor, and for the Lands, which are Parcel of the Ma- 
nor, at the Common Law and in C. B. But if a Man will ſue for 
„le Lands which are holden of the Manor, which are in the Hands of a free 
T-nant who holder h of the Manor, he ought to ſue for theſe Lands his 
Writ of Droit-Clo e, directed unto the Lord of the Manor, and there 
he ſhall make his Proteſtation to ſue in that Court the ſame Writ, in the 
Nature of what Writ he will declare. F. N. B. 11. (M) 

27. In Ejectment the Defendant pleaded Ancient Demeſne, It was 


moved to fer aſide the Plea, becauſe there was no Affidavit to verify it, 


whereas the Starure for Amendment of the Law ſays, Thar no dilatory 
Plea ſhall be allow'd without it. But per Cur. This is no dilatory, but 
y a Plea to the Furiſcdliction, and ſo an Affidavit not neceſſary, Barnard. 
Rep. in B. R. 7. Mich. 13 Geo. 1. Goodritle v. Rogers. 


For more of Ancient Demeſne in General, ſee Fines, (H. b. 3) 
(H. b. 4) (N. b. 4) Trial, and other Proper Titles. 


Anglice. 


1. 4 Geo. 2. cap. LL Writs, Proceſs, Pleadings, Rules, Indictments, It was mov d 


20. K. 1. Records, and all Proceedings in any Courts 75 Fuſtice © 2 eſt 
within England, and the Court of Exchequer in Scotland, ſball be in the Ju 3" Dato = 
Engliſh Tongue. | in the Award 


; | | of the Venire 
which was in Engliſh, and follow'd the old Latin Form, (12 and ſo forth) for Duodecim &. and fo on. 
Upon ſhewing Cauſe the Court were of Opinion that the Venire was well awarded, the Intent of the 
Parliament being to tranſlate no more into Engliſh than was before in Latin; but being told the ſame 
Queſtion was depending in the Court of B. R. the Court enlarged the Rule till next Barnes's 
Notes in C. B. 158, 159. Hill. 6 Geo. 2. Fray v. Smith. | YON | 

In Action of Debt upon a Bond, the Alias dict was in the Declaration put in Latin, as in the Bond. It 
was moved in Arreſt of Judgment, upon the late Act of Parliament, that all Proceedings at Law ſhould 
be in Engliſh, and obtain'd a Rule Nifi, Afterwards on ſhewing Cauſe, the Court were of Opinion 
that the Alias dict', if ſet out at all, muſt be ſet out in the ſame Language as in the Deed, and would 
otherwiſe be erroneous, and diſcharged the Rule. Barnes's Notes in C. B. 160. Trin. 6 & 7 Geo. 2. 
Church v. Jaſon, ——— Rep. of Pract. in C. B. 91. S. C. and the Declaration was held good. 


For more of Anglice in General, ſee Abatement, Amendment, and 
other Proper Titles. 
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* Annuity * Annuity. 


is a yearly 

Payment of 

a certain 

Sum of Mo- - _— " 
ney granted 

ro another | 


((A) What Things may make it. What not. [In f. 
ſpect of the Tie when payable. ] 


— 


in Fee for 
Life, or 
Years, 


charging the 1. F a arſon grants to me 10 l. every Year, that I ſhall be Reſident 

Perſon only of within his Parith, payable #c. an Annuity lies for this; for thi 

rhe Grantor, lat Will 6. 19, b : 3 

Co. Litt. 144. 18 annual m 1 ID, 19. U. 

b. (b) 2. SO if a Man grants 20S. to me every Eaſter-Day that you UI 
ſtay with him in his Houle, if he (J] come at any Oay he J) chalt 
have Annuity for this, yet at the Grant it was uncertain whether he 
IJ] would ever come there. 8 0. 6. 7. 


A 1 $ Tf a Man grants to me a Rent of 20 l. payable at the End of 


Ln of bis every 20 Years, although this be not annual, yet an Annutty lies for 
Convent, it, 8 ID. 6, 6, b, 


granted to a 

Ma and his Heirs to find one of his Monks to ſay Maſs &c. every Holy-day in ſuch a Chapel, and that a; 
often as he ſbould fail therein that they would forfeit to him and his Heirs 51. It ſeemed to the Court, that 
in this Caſe Annuity did not lie for the Heir, becauſe it was not annual; and yet perhaps one may have 
Writ of Annuity for Rent granted every 2d or 3d Year. But Shelly ſaid, that in this Caſe the Heir 
Mall have no other Action than Debt. D. 24. pl. 149. Mich. 28 H. 8. Anon, 


(A. 2) The Difference betwixt Annuity and Rent- 
Charge, or other Rents. 


For if a 1. TF a Man holds certain Land by Rent-Service, and pays. the Rent t 
Man bolds his Lord continually in another County than where the Land is, this 
2 in one ſhall change the Nature of the Rent, and therefore where the Plaintiff 


Cafe 9 would have intitled himſelf to it as to Annuity, he was not ſuffer. 
in another Br. Rent, pl. 26. cites 36 H. 6. 13. 

County, or to | a 

do ot her Foreign Services in another, yet this is good, and ſhall be Rent- Service as above; for otherwiſe 
the Tenant may be doubly charged, as it ſeems, viz, with Annuity, and with Rent-Charge. Ibid. 


2. A Man in Replevin preſcribed, that the Plaintiff and his Anceſtors, 
and thoſe whoſe Eſtate &c. have had Common in his Land where &c. 
and that the Plaintiff and his Anceſtors have uſed to pay 10 s. Rent per 
Aunum to him and his Anceſtors for the ſame Common, and ſo avom d for 
the 10 8. and good, notwithſtanding that he does not preſcribe that be 
and his Anceflors Ec. have had the Far. but that the other has paid it, 
and all is one, per Cur, Quod Nota. and this is not Rent but Annulty, 
tor he cannot have Aſſiſe; for he cannot have Rent out of his own Land; 
and yet a good Preſcription, per Cur. but he ought tu allege Seifin, pet 


Cur. and fo ſee Preſcription to diſtrain in his own Lang. Br. Preſerip- 
tion, pl. 1. cites 26 H. 8. 5. 1 
| 3. 1 
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Ifa Man would that another ſhould have aiRent-charge iſſuing The Rea- 
his Land, but would not that his Perſon be charged in any Man- ſon is, be- 
out 0 2 . 2 8 : cauſe rhe 
; by 4 Writ of Annuity, then he may limit ſuch a Clauſe in the end perſon is 
o us Deed, provided always that this preſent Writing, gor any thing not expreſfily 
ene ſpecified, ſhall any way extend to charge my Perſon by a W rit charged by 
n Action of Annuity, but only to charge my Lands and Tenements ſucha Gran, 
or ah 4 3 . but by Ope- 
wich the yearly Rent atore ſaid &c. then the Land is charged, and the, 
b Grantor diſcharged. Co. Litt. S. 220 Ia" uh 
Perſon of the Ora 8 . But Proviſo 


| | 0 not to char 
the Land is repugnant, per Popham Ch. J. Poph. 87. Hill. 37 Eliz. in Caſe of Fulwood v. Wards 


8 — * 4. = Med 


(B) By what //ords it may be granted. 


. IF a Pan grants an Annuity to another and his Heirs, and does Fitzb. An- 


not lay for him and his Heirs, this is determinable by the 2 
Death of the Grantor. 2 0. 4. 13. Curia. * 


S. P. and in 
ſuch Caſe Annuity lies not againſt the Heir of the Grantor, tho* he has Aſſets. Co. Lit. 144. b 

A Man ought to grant an Annuity fer him and his Firs, otherwiſe the Heir ſhall not be charged, 
nor can it continue after his Death. Contrary of the Grant of a Rent out of Land, or a Grant of 
Rent whereof he is ſeiſed ; Nore a Diverſity ; for this charges the Land, but an Annuity charges the 
Perſon only. Br, Charge, pl. 54. cites 21 H. J. 1. per Butler. 

Where a Man grants an Aunuity to F S. and bis Heirs, this ſhall not ſerve but during the Life of 
the Grantor, and yet there it is Fee- ſimple determinable upon the Life of a Man. Br. Eſtates, pl. 65. 
cites 21 H. 7. 4. , ; 

unt if he had granted it for him and his Heirs to the other and his Heirs, it is otherwiſe. But of Grant 
„Rent out of Land to J. S. and his Heirs, it is good, for the Land is charged, and in the other Caſe 
the Perſon is Charged, which cannot extend to the Heir without expreſs Words. Br. Ibid. 


2. So if a Man grants a Rent in Fee, without ſaying for him and * 8 
þis Heirs, his Heirs cannot be charged in an Annuity, D, 18 El. — 4 

b. pl. 2. Mich. 17 & 18 Eliz. S. C. — 10 Rep. 128. a. cites 8. C. accordingly ; for the Time of } 
Jeftion to make it an. Annuity is paſt by the Death of the Grantor. 8. C. cited Hob. 58.—— 
br, Eſtates, pl. 65. cites 21 H. 7. 4. S. P. accordingly. | 


. The ſame Law, though he adds further to the Grant, that he Firzh. An- 


obliges himſelf and his Heirs ro warrant the Annuity to the Grantee dus; pl. 16. 


nd his Heirs, for this Does not inlarge the Grant, 2 b. 4. 13. end 


Curia. 1 — Br. An- 


| nuity, pl. 18. 
cites 8. C. & S. P. by Hanke, ond the Court agreed to his Opinion; but Brooke ſays, W of this 
Opinion, becauſe ir ſeems it is good Law in a Covenant, Annuity, Obligation or Warranty, but not in 
a Grant of Rent out of Land, ut videtur. 8. P. per Cur, Pl. C. 457. 4. 
Conſent of the Covent by Deed with their common Seal gtants an Annuity to another in Fee, and does 
not ſay that he grants it for him and his Succeſſors, and the Abbot dies, and 4 new Succeſſor is elected, 
he ſhall be charged with the Annuity, becauſe the Abbot with Conſent of the Covent charges the 
hole Corporation which continues for ever, and for that Reaſon the Annuity ſhall continue. 


4. Aſſiſe of 20 8. Rent, the Deed was, I have granted to B. & Here- 
dibus ſuis Aunuum Reditam 20s. de Molendino meo de C. percipiend' de me 
© Heredibus mets in perpetuum, and it was awarded that it was ifluing 
cut of the Mill, and is only an Annuity, and therefore the Aſſiſe lies 
well. Br. Aſliſe, pl. 247. (246) cites 22 Aff. 66. | | 

5. Annuity was granted Solvend” at ſuch and fuch Feaſts /i petatur. Ir 2 Roll Pap, 
Ws a Orettion it it be due without an actual Demand. Palin. 320. Lbs 
ch. 20 ſac. B. R. Sir William Sands v. Lea. l 

5 . 26* Sands A 
T.cake S. C. the Court divided. 


0 
* 


6. An 


Bur if an Abbot with 
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6. An Annuity which charges the Grantor, tho? it be with 1, - 
Diſtreſs, not being granted tor himſelt and bis Heirs 2/] Lan 
and a Diſtreſs taken, is merely perſonal, per tot. Cur. Cro. C 1 my 
17. Mich. 5 Car. B. R. in Caſe of Bodvill v. Bodvill. 171. p. 


* 


PF ; 


— . 


(C) Upon what Grant or Conveyance it lies. 


Co. Lo. R I. ; K 1 created by way of Reſervation no Anmut) 

1443. a. S. P. les. 1 U), 4. 4. ” 

2. [As] it a Pan makes a Feoſſment in Fee, reſtrving a Rent 

no Annuity lies for this, becauſe the Relct vation are the Words c; 

| the Feoitor, any no Grant of the Feoifee. Ca. Lit. 144. 

2 An- 3. [So] if a Man before ala emptores had made a Feoffment 

gc relerving a Rent⸗ Service, no Anmuty lap kor this Veut⸗Serbice. 

but Br. An- 33 + 6. 34 b. aduntted. + 36 0. 6. 13. b. 14. admitted, 33 E. 
nuity, co» 3. Annuity 52. 

8. N 5 8. P. nor do I find it in Br. Annuity, fo that it ſeems to he miſprinted in 1 D. 383. (C) pl. 


3. (e) Fitzh. Annuity, pl. 10. cites S. C. and Br. Rent, pl. 26. cites 8. C. but S. P. does 
not clearly appear there. 


4. [But] if a Man before Quia emptores terrarum had inkeoffed 

another, rendering 20 Märks Rent, and the Feottee by another 

Deed nad obliged himſelt in 20 Marks, to pay yearly to the Feoffor, 

(as it ſeems to be intended) tor certain Lands Which he had of his 
Feottment ; upon this Oeed the F eoitor might have an Annuity, for 

this had no Reference to the Rent reſerved upon the Feoffment, 

but was a good Grant, though no Feoftment was made. 33 E.; 

Annutty 52. adjudged. 

Firzh. Aid, F. Jt an Annuiry be granted by an Abbot, JIrtor, or Parſon, by 
2 cites the Ordinance of the Ordinary upon a certain Accord, d Mrit of An⸗ 


and 


S Þ cems nlllty lies for this. 25 E. 3. 39. 


admitted, — | 
S. P. if the Parſon had Quid pro quo, tho' the Ordinance made by the Ordinary was without the Con- 
ſent of the Patron. F. N. B. 152, (G)—— Co. Litt 343. b. 344. a. S. P. accordingly. 


F. N. B. 6. So ff it be Foun by the Ordinary with the Aſſent of the Parſon 


5000 7 and Patron. 8 2. Annuity 53. 


ingly. . 
7. Tf a Man holds of me by a certain Rent-Service, and grants 
(RL w a Deed to me, reciting that the ſame Land is held of me by the 
ſame Rent, and tor the greater Surety he binds other Lands to my 
Diſtreſs, that J may diſtrain in other Lands, J cannot have a Wit 
of Annuity upon thts, becauſe the Condition ot the Rent is not 
changed by this Deed. 33 E. 3 Annutty 52. but Quzre. 
S. P. « 8. Tf a Rent be granted tor Equality of Partition, na Mrit of An- 
dy all he nuity lies, becauſe it is of the Nature of the Land deſcended. Co. 


juſtices and 

Barons at » 144. b. | 

Serjeant's | | 
Tan. Poph. 87. Hill. 37 Eli: — For a Rent granted for Allowance of Dower or Recompence of 4 Title, 
an Annuity does not lie, becauſe it is in Satisfaction of a Vine real, and therefore ſhall not fall ro a 
Matter perſonal, but always remains of the ſame Nature as the Thing for which it is given. Popb. 
7. Hill. 37 Eliz. agreed by all the Juſtices and Barons at Serican:'s Inn. | 


9. O. 


ff & a Ch. > wa 


* > x 09 we 


iy, and for the ſame Reaſon. 


* 
- 
22 „%% „% EE l 4 K W wm 
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— 


9. Of ſuch a Rent as may ve granted without Deed, a Writ of Annuity , 
does not lie, tho it be granted by Deed. . Co. Litt. 145. in Principio. 

10. A Rent-Charge was granted ou? of a Rectory by the Parſon, who 
iſrerwards re/ign'd the Parſonage, A Writ of Annuity lies againſt the 
Grantor upon the ſame Grant. Poph. 87. Hill. 3) Eliz. in the Caſe of 
Ful wood v. Ward; cited by Clark, as 2 55 by Bendlows to have 
deen agreed in C. B. and agreed by ſeveral in the principal Caſe to be 
La w. | | 


(D) Upon what Title it lies. 


. Writ of Annuity does not lie by Preſcription againſt an Heir, * This is 
becauſe it cannot be known whether he has any Land by =iÞrinred, 
Deſcent from the lame Anceſtor who firſt granted this Co. 3 


Lit. * 202, (c) 
2 | | ; a x FN... 
152. (F) S. P. and for the ſame Reaſon. Br. Annuity, pl. 45 cites F. N B. 152. S. P. according- 


Br. Annuity, pl. 10. cites 49 E. 3. f. S. P. accordingly ; tho' ot | 
jr is of Annuity by Deed, where Aſſets deſcend to the Heir; per Belk. — — 8e £7 ; tho otherwite 


accordingly —S. P. admitted Arg. Mod. 200. in pl. 32. 


2. A Parſon of a Church may be charged in Annuity by Preſeription; 
quod nota, Br. Annuity, pl. 10. cites 49 E. 3. 5. 

3. Annuity may be preſcrib d in a Corporation which is determin'd, and 
that this Annuity was after granted over to another in Fee. Br. Annui- 
ty, pl. 40. Cites 22 E. 4. 43. 


dt. AE 


(E) In what Caſes a Grant of a Rent is void as a Rent, 
and yet ſhall be good as an Annuty. 


1. IJ the Queen grants a Rent of 20 l. to be received of a certain Sum The Word 


aſſign'd to her in Part of her Dower, de Magna Cuſtuma London, to R 
by the Hands of the Collectors of the ſame Cuſtom, and the Queen bh ouly © 
hath ooo l. of the Cuſtom aſſigned to her for Part of her Oower, Limitation 
yet becauſe this cannot entre as a Rent, becaule one Rent cannot «where the 
{ue out of another, ſhe may be charged in an Annuity, becauſe the 5 ** 
Grant was 1 3 4 of 20 l. de Nobo, not limited tu the Cuſtom, 3, Grants, 
but only the Recetpt limited to that, which cannot alter the Grant. pr 4. cites 


5 .6. 12. adjudged. e 

2 Br. Annuity, 
pl. 2. cires 9 H. 6. 12. 53. ſays the Difference taken there is, where ir is granted by the Name of Parcel 
of other Rent &. and where it is granted ro perceive of ſuch a Sum &c, For in the one Caſe, if he 
hast Rent, the Grant is void; but in the other it is a good Grant to charge the Perſon by the Word 
(Ferceive.)— Firzh. Annuity, pl 3. cites 8 C. accordingly, and ſame Diverſity taken by Cotton and 
Marten. Br Grants; pl. 4. cites 8. C. and ſame Diverſity accordingly. 


2 So fn this Caſe, it the Queen had not had any thing of rhe 


Woms in Dower. 9 I. 6. 12. | 
3. So 


* 


ö Deſcent, pl. 53. cites - 
F. N. B. the S. P. accordingly, — Firzh. Annuity, pl. 13. cites Trin 10 E. 4. 10. 8. F. by Danby . 


— — 
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Y > ny 
Firzh. An- 3. So if a Pan hath a Rent of 1001. and grants an Annuity gf 10 
nity, 2 4- to be received of him who is to pay the Rent tu him, he ts chargeati; 
cites SC. in an Annuity. 9 0. 6 53; 


cordingly, ; g ; ; 
by the aber Opinion, as Firzherbert intends it. —Br. Annuity, pl. 3. cites S. C, 


Firzh. An- Ik a Man grants an Annuity of 10 l. out of his Land in D. q 
nuiry, pl... he bach but 10 l. Rent there, pet he is chargeable in an Annuity, 9 
& $ P. by D. 6. 53. 

Newton, 

who held this to be a new Annuity, and not a Grant of the ſaid Rent, 


Br. Annuity, 5. If a Man grants a Rent of 201. to be received of 451. Rent in 
80 ky KS b D. if he hach no Rent there, yet this is a good Annuity. 9 H, 6. 12 
accordingly. b. becauſe this is a new Rent. 


— Br. Grants, | ; 
. 4 citesS. C. & S. P. accordingly — —KKelw. 161. b. pl. 1. Mich. 3 H. S. S. P. per Cur. and cited 
Trin. 9 H. 6 the Opinion of Marten accordingly. 


Firzh. An- 6. So if a Man grants a Rent of 201. to be received of his Te. 
nuity, 7 nants in D. and he hath no Tenancs there, this is a good Annuity, 9 


ites S. C. 
2 8 pP. by D. 6. 12. b. 53. b. 
Cotton. Br. Annuity, pl. 4. cites S. C. but 8, P. does not appear. 


Br. Grants, #4. So if a Man grants a Rent out of his Manor, and he has no 


* # Cres, Manor, pet this is a good Annuity. 9 . 6. 13. 53. 


accordingly. If a Man by his Deed granteth a Rent-Charge our of the Manor of Dale, (where. 
in the Grantor hath nothing) with ſuch Proviſo that it ſhall net charge his Perſon, albeit the Repugnanc 
doth not appear in the Deed, yet the Proviſo takes away the whole Effect of the Grant, and therefore is 
in Judgment of Law repugnant; for upon the Matter it is but a Grant of Annuity, provided that it 
ſhall not charge his Perſon. But if a Man by his Decd grants a Rent Charge out of Land, * provided that 
it ſball not charge the Land, albeit the Grantee hath a double Remedy, (as has been ſaid) yet the Proviſo 
is repugnant, becauſe the Land is expreſsly charged with the Rent, but the Writ of Annuity is but im- 
plied in the Grant, and therefore that may be reſtrain'd without any Repugnancy, and ſufficient Reme- 
dy left for the Grantee ; for which Cauſe our Author puts his Caſe of Reſtraint of bringing a Writ of 
Annuity. Co. Lirr. 146. a. | 
* $.P. accordingly by Popham Ch. J. Poph. 87. Hill. 37 Eliz. 


Br. Grants, 8. So if a Rent be granted to be received our of an Acre of Land in 
ES pres A. and he has not any Acre there, yet this is a good Annuity, 9 
S P. exact- . 6. 12. 

ly does not 3 P N , 

appear. D. 344. b. Marg. pl. 2. cites like Point, Hill. 42 Eliz. C. B———Ow. 3. Paſch. 26 Eli 
ſays S. P. was agreed by the Court ——Goldsb. 30. pl. 1. Mich. 29 Eliz. cites S. P. by Anderſon, and 
agreed to by the Court in Sellenger's Caſe. 

N. covenanted with the Wife of the Plaintiff dum Sola by Indenture, reciting that ſhe was ſeiſed in 
Fee of certain Lands, and that in Conſideration of a Marriage to be hai between the Plaintiff and her 
Son, did grant to the Plaintiff a Rent-Charge out of thoſe Lands, to have after the Death of ber Son, and 
covenanted to pay it &c. The Defendant pleaded that ſhe had nothing in the Lands at the Time of the Grant, 
but that a Stranger vas ſeiſed thereof; and upon Demurrer it was adjudged for the Plaintiff, both becauſe 


the Defendant is eſtopp'd by the d, and that the Covenant extends to it as an Annuity, All. 79. 
Trin. 24 Car. B. R. Newton & Ux' v. Weeks & Us. 


9. Ik a Man grants an Annuity to be received our of a Bag of 
Money, this is a good Annuity, 9 D. 6. 12. b. 

10. So If he grants an Annuity to be receiver of J. S a Stranger, 
theſe Mords co be received ot J. S. are vold, and pet it is a g9ov 
Annuity ; for the firſt Words create the Annuity. 9 0. 6. 53. 


11. So 


„ 9 1 * +» 4%. 
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A So if a Yan grants an Anmuty tobe received out of his Cof- 8 C ce 
fers, the laſt Words are void, and the Annuity good. 9 0. 6. 53. FT Cur. 


| f dt. 33. 
—— In ſuch Caſe Annuity lies. F. N. B. 152. (A) 90 


— 


Annuity. 


12. Ik a Man has 20 8. Rent-Service of ſeveral Tenants, and he re: Br. Grants, 
citing this Rent grants an Annuity of 10 s. to receive of the Tenants, P14: cites 
(„this is void as a Kent, becaule none of the Tenants hold by 10 8. PS 
but every one by 12 d. and fo it is not known who ſhall pay it, nor 
who hail attorn, and therefore it is a good Annuity, 9 5 
2. Us # 2 
n 13. Tf a Pan recites that he has 10 l. Rent of one A. and grants OE bY 
an Annuity of 10 8. percipere of the ſaid Rent, if he has no Rent yet 
it is a £00d Annuity, 9 . 6. 13. | 15 
14 [Bur] ifa Man recites, that whereas he has 20 8. Rent iſſuing 
our of the Manor ot P. and grants 10 8. Parcel of the ſaid 20 f. tf he. This is 
has no Kent iſſuing out of the ſald Manor, he is not chargeable in 1. 161. b. 
an Annuity, but the Grant is utterly void, for he intended ro paſs the pl. 1. 
Rent he had there. Kell. 3 I). . 
15. So it the Grantor had had ſuch Rent iſſuing out of the ſaid Ma- Kelw. 161. 

nor, the Perſon of the Grantor could never have been charged upon 312". f. 
ſich Grant, Kell. 3 Þ. 8. 1. 3 H. 


8. 
16. But it a Man recites that he has 20 8. Rent iſſuing out of the * $ the 
Manor of D. and grants 10 8. iſluing out of the ſaid 20 8. the Grantee Note, at pl. 
nay, upon this Grant, charge the Perſon of the Grantor by yrit *5- 
of Annuity. Vell. 3 D. s. * 1. | 
17. Soit a Man tecites, that whereas he has 10 l. iſſuing out of * See the 
the Manor of O. and grants 40 8. to another percipere of the ſaid 10 l. Note at pl, 
when in Truth he has nor any ſuch Rent, pet the Grant ts gdod to 
charge the Perlon of the Grantor, for the Words (Percipere ot the 
ſud 101.) are more than was neceſſary, becauſe the Grant was ſuf: 
ficient betore, Kell. 3 D. 8. * r. 

18. Jt a Man grants an Annuity to another Solvend” out of the Hob 248. 
clear Gains of Allom Mines, in a Writ of Annuity it is no Plea for fl 359-5. C. 
the Oefendant ro ſay that there were not any clear Gains, for the 8. C adds. 
Grant charges the Perlon, and the reſt is idle. Hobart's Reports, ed for the 
Cale 317. between Smith and Boncher, adjudged, Trin. 17 Jac, B. Plaintift. 

19. Jfa Man has 100 1. de Magna Cuſtuma London, and he * This is 


:o1. ot the 1001. it is vold, and if it be not void, pet becauſe the an aut; 
Intent appears to paſs 5 Part of the 100 1. and not to make a new be 9H. 6. a. b. 
8 6 


cu of 20 l. his Perlon is not chargeable, * 19 Þ. 6. 12, A, B.a- 


8. 

20. Ik a Man has a Rent of 20 8. of one Tenant, and he teciting Firzh. An- 
this, grants 10 8. of his Rent, if the Tenant attorns, 0 Ve a — nuity, pl. 4 
Grant of the Rent, but if he does not attorn it is void, but whether ©: <— 
he attorns or not, yet the {Perſon of the Grantor is not chargeable pl., ches 
in an Annuity. 9 Þ. 6. 13. 53- 9 D. 6.53. if the Tenant attorns, 8 & 

21. Ika Man recites how he has 20 I. Rent, and grants 10 1. of Br. Grants, 
the ſame Rent, if he has no Rent his Perſon ſhall not be charged, e!- + cite 


becauſe he intended to paſs what he had as a Rent, and not to make a S. C. & 
new Rent, 9 . 6. 12. 53. 2 


J : | : Fitzh. An- 
nuity, pl. 5. cites S. C. and 8. P. accordingly, by Marten and . 


22. Ik a Rent-charge ig granted to A. for Years, and after Ar- Baron 
ages incur, and A. dies during the Bears, the Executors of A. * ad Feme 
way not have A rit of Annuity tor the Arreaxages incurr'd in the Lite 2 WH 
«ihe Leſtator, becaàuſe the A Does continue. Mich. 22 not 8 P. 


*% * — A 2 * . 
3 . —— . ·˙—— —— — — 
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But if a Man Tac, B. B. between Carew and Burgen upon A Demurrer, per Cu- 
rants a * 

N en lam. | 

out of certain Lands to another © Life with a Proviſo that it ſpall net charge his Perſon, and the Res. 
is behind, the Grantee dieth; the Executors of the Grantee ſhall have an Action of Het 2 ainſt = 
Grantor, and charge his Perſon for the Arrearages in the Lite of the Grantee, becauſe the Fes oh 
have no other Remedy againſt the Grantor for the Arrearages, for diſtrain they cannot, be pon 
Eſtate in the Rent is determined, and the Proviſo cannot leave the Executors without Remed 
Co. Litt. 146. b Pending Writ of Annuity the Term expired, and it was the clear . 
the whole Court, that the Plaintiff could not have Judgment, which in this Writ is 2 
recuperet Annuitatem prædictam, and now there is not any Annuity in being. 2 Le. 51, pl. 68. T. 
29 Eliz, B.R, Backhoufs v. Spencer. [* Quezre if this ſhould not be (may have) leaving 0 
Word (not) in the Original, becauſe it is ſaid that the Annuity is ſtill continuing = — But when 
Annuity determines, tho' it be pending a Writ of Annuity, the Writ fails for ever, because no like 
Action can be maintained for the Arrearages only, but for the Annuity and Arrears. Co. Litt. 28; ; 


— 1 1 ll 


(F) At what Time it lies. 


8. F. accord- 1. I the Grantee of a Rent brings an Aſſiſe for it, he ſhall never after 


ingly, if be I have a Writ of Annuity, becaule vy the bringing of an Ai 
makes his he has elected it to be a Rent. 18 E. 3. 7. b. : _ 


Plaint ; but 

the purcha- : 28 i 

ſing a Writ of Annuity, and Entry of it in Court of Record, or an Aſſiſe, is no Determination of the 
Election, becauſe a Stranger may purchaſe a Writ in the Name of the Grantec, and enter it of Record; 
but his appearing determines his Election. Co. Litt. 145: (a) (U) ©vihg 


2. Writ of Annuity does not lie after the Grant determined by Judy. 
ment or otherwiſe 3 but Debt. F. N. B. 152. (C) in the new Notes there 
(a) cites 16 E. 3. Annuity 22. 15 H. J. 1. 
3. It the Annuity determines pending the Writ, it abates, F. N. B. 
152. (C) in the new Notes there (a) cites 16 E. 3. Annuity 22. 
4. When the Rent 1s extinguiſhed by his Purchaſe of Part of the Land, 
he ſhall never have a Writ ot Annuity, becauſe it was by the Grant a 
Rent-charge, and he hath diſcharged the Land of the Rent-charge by 
his own Alt, by Purchaſe of Part; and therefore he cannot by Writ of 
= Annuity diſcharge the Land of the Diſtreſs. Co. Litt. 148. a. 
As if Tenant 5. But if the Rent-charge be determin'd by the A of God or the Lau, 
for "ne yer the Grantee may have a Writ of Annuity ; for Aus Legis nulli ſa- 
by bly 57% cir Injuriam. Co. Litt. 148. a. | 


ants a 
83 to one fer 21 Years, and Cſiy que Vie dies, the Rent-charge is determined, and yet the 
Grantee may have, during the Years, a Writ of Annuity for the Arrearages incurr'd after the Death of 
Ceſty que Vie, becauſe the Rent-charge did determine by the Ad of God, and by the Gwrſe of Law, 
Actus Legis nulli facit Injuriam. Co. Litt. 148. a. 


* 2 And.2. 6. The like Law is, if the Land out of which the Rent-charge is 
4 7 granted be recover d by an elder Title, and thereby the Rent-charge is 
+ Ward avoided, yet the Grantee ſhall have a Writ of Annuity, for that the Ren- 
S. C. cited, charge is avoided by the Courſe of Law ; and ſo it was holden in Ward's 


— 4. Caſe, againſt an Opinion obiter in * 9 H. 6. 42. a. Co. Litr. 148. 4. 
nieg, 


S. C. cited, and denied to be Law, in the S. C. of Fulwood v. Ward. Poph. 86. 


7. The Plaintiff declared upon a Grant of an Annuity for Term of 
Years, and pending the Action the Term expired. The Court held clearly 
that the Plaintiff could not have judgment; for the Judgment in this 


Writ is Quod querens recuperet Annuitatem ſuam, whereas now there 15 
>. 16 


ns Annuity. | 
— . 8 — 


no Annuity in Being. 2 Le. 51. pl. 68. Trin. 29 Eliz. B. R. Backhouſe 


ncer. 
5 _ W. Leſſee for Tears, determinable on the 8 of P. by Writing granted Mo zol. pl. 
1n Annuity of 10 1. a Year out of the Premiſſes for 15 7ears, with Clauſe 459. 5. 

of Diſtreſs. P. died in 3 Years. The Grantee brought Writ of Annuity * 1 
in C. B. for the Arrearages after his Death and the Caſe for Difficulty —2 Au 
was argued at Serjeant's-Inn before all the Juſtices and Barons, and they pl. 1. S. C. 
all, except Walmſley, Fenner and Owen, agreed that the Plaintiff ought adjudged ac- 
ro have Judgment; for the Law gives him an Election at the Beginning ran * 
to have it a Rent ox an Annuity, which ſhall not be taken from him but 2 Rep IC. 
by his own Act or Folly ; and Judgment in C. B. accordingly. Poph. b. fays that 


86. pl. 2. Hill. 3) Eliz. B. R. Ful wood v. Ward. -of Att of 
the Death of P. by which the Rent-charge was determin'd, was no Determination of the — 2 


— 
* 


6 


(F. 2) In what Caſes the Grantee has Election to make 
| it a Rent or Annuity. 


1. IF the Grantee brings an A//e for the Rent, and makes his Plaint, 
he ſhall never aſter bring a Writ of Annuity: Co: Litt. 145. 

2. An Avowry in Court of Record, which is in Nature of an Action, 
is a Determination of his Election before any Judgment given. Co, Litt. 
145. b. 

_ If a Rent-charge be granted to A. and B. and their Heirs, and A. 
d:frains the Beaſts of the Grantor, and he ſues a Replevin, A. avows for 
himſelf, and makes Conuſance for B. A. dies, and B. ſurvives. B. hall 
not have a Writ of Annuity ; for in that Caſe the Election and Avowry 
for the Rent of A. barrs B. of any Election to make it an Annuity, albeit 
he aſſented not to the Avowry. Co. Litt. 146. 

4. The Grantee hath Election to bring a Writ of Annuity, and 


charge the Perſon only to make it Perſonal, or to diſtrain upon the 


Land, and to make it Real. Co. Litt. 144. b. 
5. Of ſuch a Rent as may be granted without Deed, a Writ of Annuity 
= not lie, though it be granted by Deed. Co. Litt. 145. a. at the 
op. 
4 If Grantee of a Rent-charge takes Leaſe of the Land for 2 Fears, he 
ſhall never after the 2 Years ended have Election to make this an Annui- 
ty. D. 140. a. pl. 40. Marg. cites Mich. 43 & 44 Eliz. per ine J. 
nm. Purchaſe of the Land by the Grantee of the Rent- charge before Where a 
Election made will diſcharge the Land. D. 140. pl. 40. cites Litt. Grantee 


urchaſes 


Parcel of the Land charged, he has excluded himſelf of his Election by his own Act; by the Ch. Jaltices 


and Ch. Baron, and ſeveral other Juſtices and Barons at Serjeant's Inn, P 86. Hill. 45 Eliz. in Caſe 
of Fulwood v. Ward. J * 5 1 8 


8. Releaſe of all Annuities before Election made, will diſcharge the Land 
alſo. D. 140. pl. 40. Hill. 3 & 4 P. & M. | 

9. A. grants a Rent-charge to B. which is paid to him, and then B. 
grants it over to C. and the Tenant of the Land attoras ; now C. ſhall 
not have Election to make this an Annuity, but ought to take it as a 
Rent-charge. Goldsb. 83. pl. 1. Paſch. 30 Eliz. Anon. 

10. It a Termor for 2 Years grants a Rent-charge in Fee, this, as to the 
Land, is bur a Rent-charge tor 2 Years, and i he avows upon 2 on the 

| etermi- 


_— i — 4 
— — 


Annuity. | 


vnn... 


Determination of the Term, the Rent is gone; but by way of 3 
remains tor ever, if it be granted tor him and his Heirs, * A 
ſcend from the Grantor ; per Popham Ch. J. Poph. 89. Hill Eli. 
B. R. in Caſe * F ee v. 5 2 
11. Neither the Preſumption of Law, nor the expre/ 

ſhall take away from the Grantee the Benefit of his Eden ve rigs, 
Default was in him; but that upon his Election he may make it to 
otherwiſe, as Ab Initio; per omnes J. And per Popham Ch. J. therefor 

if a Rent- charge be granted in Tail, the Grantee may bring a Writ of 2 
nuity, and thereby prejudice his Iſſue, becauſe then it ſhall not be 
taken to be an Intail, but as a Fee-/mple conditional Ab Initio. Po h 

87, Hill. 37 Eliz. B. R. Fulwood v. Ward. * 


„* . —-„— 


See (f. 2 (F. 3) What ſhall determine Grantee's Power of E- 
lection to make it a Rent or Annuity. 


1. JF a Man has Annuity with Clauſe of Diſtreſs, and he diſtrains, yet 
he may have Writ of Annuity after it he has not avowed in Court 
of Record, Br. Annuity, pl. 36. cttes 10 E. 4. 10. per Choke. | 
2. It a Man grants a Rent-charge to a Man and his Heirs, and dies, 
and his Wife brings a Writ of Dower againſt the Heir, and he Heir, in 
bar of her Dower, claims the ſame to be an Annuity, and no Rent-charge, 
et the Wife ſhall recover her Dower, tor he cannot determine his E- 
JeQion by claim, but by ſuing of a Writ of Annuity, neither can the 
Heir have, after the Endowment, an A for the two Parts, for 
that ſhould not be according to the Deed ot Grant, for either the whole 
muſt be a Rent-charge or the whole an Annuity. Co. Litt. 144. b. 
3. This Determination of the Election of che Grantee mult be by Ac- 
tion or Suit in Court of Record, for albeit the Grantee diſtrains, yet he 
may bring a Writ of Annuity and diſcharge the Land. Co. Litt. 145. 
4. If the Grantee brings a Writ of Annuity, and at the Return there- 
of appears and counts, this is a Determination of an Election in Court 
of Record, albeit he proceeds no further. Co. Litt. 145. 
5. The purchaſing of a Writ of Annuity, and Entry ot it in Court of 
Record, or of an Aſſiſe, is no Determination of the Election, becauſe a 
Stranger may purchaſe a Writ in the Name of the Grantee, and enter it 
of Record ; bur if the Grantee appear thereunto &c. then this amounts 
to a Determination of his Election, as has been ſaid. Co. Litt. 145. 
6. Where the Rent-charge is apportioned by Ad in Law, the Writ of 
Annuity fails; for it the Grantee ſhould bring a Writ ot Annuity, he 
muſt ground it upon the Grant by Deed, and then he muſt bring it for 
the whole. Co. Litt. 150. a. : | 
Fin in the 7. A Man granted a Rent-charge by Deed out of his Lands, without 
Folio Edi- ſaying Pro ſe & Hæredibus ſuis, and died. The Grantee brought An- 
tion, 17. b. nuity and counted upon the Deed, and the Heir appeared and imparled 
1 to the next Term. The Plaintiff diſcontinued his Suit, and diſtrained 
850. Edit. for the Rent. The Heir pleaded the Matter above, But upon Demur- 
on, 68. ſays, rer the whole Court held the Diſtreſs good and lawful, becauſe the Per- 
that the fon of the Heir was not bound nor charged by any Word in the Deed, 
Grantee had and conſequently no Election remained in the Grantee alter the Grant- 


udgment . . a 
15 So Or's Death to make it Annuity or Rent- charge; ſo that tho) the Proceſs 


in the Writ in the Writ of Annuity had proceeded to Judgment, (as Lictlecon ſpeaks) 


of Annuity, yer 


5 | v3. 
yer this would nor diſcharge the Land in this Caſe. D. 344- b. * 2. = {ta _ 


Mich. 17 & 18 Eliz. Anon. terwards, 


but this is not exactly agrecable to the Original in D. which is as above, _—— Co. Litt. 145. 4. Cites 
Lit. S 219. where he ſays, that if the Grantee recovers by Writ of Annuity, then the Land is diſ- 
charged of the Diſtreſs, which Ld. Coke obſerves, is putting the Caſe very ſurely upon a Recovery 
in a Writ of Annuity ; bur if the Grantee — Annuity, and at the Return thereof appears and 
counts, this is a Determination of his Election in Court of Record, albeit he never 3 any fur- 
cher. — And per Popham, Poph. 87. S. P. and the Heir ſhall never be charged, yet if the Grantee had 
taken it as a Rent- charge the Land had been charged with it inPerpetuity. 

One that had nothing granted a Rent-charge, tor which he avow'd in Replevin, yet it was agreed 
that he might bring Annuity, becauſe there was no Election. D. 344. b. Marg. pl. 2. cites Hill. 


42. Cc B. Anon. 


Annuity. 


8. If Feoffee on Condition grants a Rent- charge, and preſently breaks the 
Condition, whereupon the beoffor re-enters, the Feoffee thall be charged b 
Writ ot Annuity ; for it would be againſt all Reaſon that he by his 
own Act, without any Folly of the Grantee, ſhall exclude the Grantee 
of his Election which the Law gives at the Beginning; by the Ch. 
Juſtices and Ch. B. and other Juſtices and Barons. Poph, 86. Hill. 37 
Eliz. at Serjeant's Inn, in Caſe of Fulwood v. Ward. 5 

9. It a Diſſeiſor grants a Rent- charge to the Di ſſeiſee out of the Land 
which he had by the Ditleilin, it the Diſſeiſee re- enters before a Writ of 
Annuity brought, the Annuity is gone; tor this was his own Act. By 
the Ch. Juſtices and Ch. B. and other Juſtices and Barons at Serjeant's 
Inn, Poph. 86, 87. Hill. 37 Eliz. in Caſe of Ful wood v. Ward. 


(F. 4) Charged. How. Jointly or ſeverally. 


1. IF the Grant be Obligamus nos & utrumque noſtrum, the Grantee 
may have a Writ of Annuity againſt either of chem, but he ſhall 
have but one Satisfaction. Co. Litr. 144. b. 

2. Grant by two of 20 l. per Ann. to A. tho? the Perſons are ſeveral, 
yet A. ſhall have but one Writ of Annuity. Co. Litt. 144. b. 

3. It A. be ſeiſed 1 Lands in Fee, and he and B. grant a Rent-charge 

to one 1n Fee, this Prima facie is the Grant of A. and the Confirmation 
7 B. but og the Grantee may have a Writ of Annuity again/# both. Co. 
Litt. 144. b. 
4. A. and B. Fointenants of Land in Fee, by their Deed grant a Rent- 
charge out of thoſe Lands, provided that the Grantee ſhall not charge the 
Perſon of A. in this Caſe, if the Grantee bringa Writ of Annuity he muſt 
charge the Perſon of B. only. Co. Litt. 146. b. 


n 


— 


(F. 5) What ſhall determine or ſuſpend an An- 


nuity. a 


l, | ba Aſſiſe Annuity of 10 Marks was granted til! the Grantee was Ad. If A (a Lay- 
vanced to a competent Benefice, and they were at Iſſue of the Value of man) bas the 
/e Benefice tendered and refuſed, viz. that it is nt worth 101. &c. and Nine 
the other e contra wheie the Annuity was of 10 Marks; and it was ſaid, * . 
tar it he had accepted the Benefice it had extinguiſhed the Annuity ol the Preſenta- 


6 P f hat- tion, and B. 
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grar's an whatever Value the Benefice had been; the reaſon ſeems to be becauſe 
1 ws the Acceptance proves that the Grantee cook it as competent. Br 
til be be ad. Annuity, pl. 3o. cites 10 Aſſ. 4. 


ganced to a 


Bene ice by B. if afterward the Church become void, and C. is nominated to B. to be preſented over, and 
A. does fo accordingly, and upon this B. is admitted, inſtituted, and inducted, yet the Annuiry fhall nor 


ceaſe, for that the Grantee was not thereunto preferred by the Grantor, ulti.o* he preſented him. Dod 
of Adv. 65, 66. Lect. 12. | 


Ma P. For 2. A Man granted Annuity to J. N. pro Conſilio im penſo & inpendend⸗ 
e I not | 


He required Counſel, and the other refuſed. The Annuity is extin&. 
bound fo ra- . . * 6 . * - 4 | - | 3 
vel; for a lor it is a Condition in Law &c. Bur he 1s t bound to counſel him hut 
Man may in a Place where he finds J. N. but J. N. is not loud to go or ride to an 
notify his Place to give Counſel ; and if he promiſes him to come to B. to counſel him 
Caſe to him, %% 4 his 1 Bar in Writ of A TIT 77 4 

and does not come, yet this is no Bar in Writ of Annuity ; tor it is a bare 


„ Promiſe. Br. Annuity, pl. 18. cites 21 E. 3. 7. — And ſuch another 


Counſel Caſe and Judgment 8 H. 6. 23. Ibid. 


where he 


is, without going to the Party. But Annuity granted for Life pro Auxilio & Corſalio halendo, and the 
Defendant ſaid that the Plaintiff is a Phyſician, and that the Defendant was ill, and ſent J. B. to lim jy 
bis Cornſel and Aid, and the Plaintiff would not counſel nor aid him, Judgment ſi Actio, and the Opinion 
is, that it is an Extinguiſhment of the Annuity ; for a Phyſician ougLt to go to the Patient to counſel Iim; 
for the Patient cannot come to him. Note a Diverſity. Br. Annuity, pl. J. cites 41 E. 3. 6. 19. 


3. But there it is agreed, that if the Grantee grants by the ſame Deed 
that he will go with him to ſuch Place &c. then, it he does not, he ſhall 
torfeir the Annuity ; per Straunge. Lure inde ; for it is a Grant, and 
not a Condition ; but the Words were pro qua quidem Conceſſione & Dona- 
tione, he granted to come to the Place to counſel him &c. Br. Annuity, 
pl. 18. cites 21 E. 3. J. 

4. Annuity by the Prior of T. 5a the Parſon of D. The Defendant 
ſaid that H. was ſeiſed of the Advowſon, and granted it to W. Predeceſſor 
of the Plaintiff, and after he purchaſed the Church in proprios Uſus, and 
held a good Plea. The Reaſon ſeems to be inaſmuch as the Appropria- 
* made Unity of Poſſeſſion, and ſo extinct. Br. Annuity, pl. 14 cites 
2 H. 4. 16. 

5. If an Annuity be granted pro Homagio & Servitio, and the Grantor 
diſclaims in the Services in Writ of Annuity, the Annuity ceaſes ; per Rick- 
hil J. Br. Extinguiſhment, pl. 37. cites ) H. 4. 16. 

6. If I grant an Annuity to J. F. to keep my Park, and after the Game 
is Ad in his Default, this is an Extinguiſhment of the Annuity. Br. 
Annuity, pl. 49. cites 5 E. 4. $. 

Br. Double 7. Annuity granted /o long as the Grantee ſhould be Benevolens, Proferens 

Plea, pl. 100. £9 Amicabilis to the Grantor ; there, if the Grantee labours to put the 

cites 8, C. Grantor out of Service, where he has 4 Marks Fee per Ann. it is a For- 
feiture of the Annuity. Br. Annuity, pl. 35. cites 7 E. 4. 16. 

8. Where a Vicarage is charged with an Annuity, it ſhall not be ſuſ- 
pended by the Entry of him who has the Annuity in the Vicarage ; for the 
Glebe is not charged, but the Perſon of the Vicar. Br. Grants, pl. 36. 
cites 21 H. J. 1. 

9. If an Annuity be granted pro Decimis &c. if the Grantee be unjult- 
ly difturl'd of the Tithes, the Annuity ceaſes; and ſo it is if Annuity be 
granted pro Conſilio, and the Grantee refuſe to give Counſel, the Annuity 
ceaſes, Co. Litt. 204. a. 

Mo. 522. pl. 10. A. granted Annuity to be paid at A.*s Houſe on Requeſt, at the four 

689. 8 C uſual Feaſts in the Year. If no Requeſt be made at any ot che Feaſts, 

bur 8. P. does „et the Annuity is nor loſt ; for by the Graat it is a Duty, and the Li. 

not appear. mitation to be paid at the 4 Feaſts is a Limitation of the Payment, and 
it it were not a Duty the Requeſt is not material; per tot. Cur. Cue. 
E. 721. pl. 49. Mich. 41 & 42 Eliz. C. B. Thomſon v. Butler. 


(F. 6) \\ here 


Annuity. 


(F. 6) In what Caſes an Annuity may be granted 


Over. 


1. IN Annuity the Plaintiff counted that F. Biſhop of E. was ſeiſed of the 
Annuity, and granted it to 2, and tor the Arrearages they counted 
Sc. Per Belk. This is only a Perſonal Action, which cannot be granted 
over no more than Debt; but per Thorpe, Annuity is inheritable, there- 
fore it may be aſſign'd over, Quære; tor it was not admitted. Br. An- 
nuity, pl. 8. cites 41 E. z. 27. 

2. In Debt, where a Man has Annuity to him and his Heirs, he may 
grant it tor Term of Lite, or otherwiſe; per Aſcue, quod nemo negavit. 
Quod quære; for it is not in a manner, but a Choſe en Action. Br. An- 
nuity, pl. 19. Cites 19 H. 6. 42. | 

3. It a Man has an Annuity by general Grant or by Preſcription, he may 
grant it over, tho it be in à manner a Choſe en Action. Br. Annuity, 
pl. 37. cites 21 E. 4. 20. Per Catesby J. 

4 It was doubred whether he who has Annuity in Fee may grant it 
over; tor it is a Choſe en Action. But by others ir is Inheritance, and 
therefore may well be granted over, and this without Artorament ; for 
this charges the Perſon, and yet the Detendant was charged as Parſon 
of a Church. Br. Annuity, pl. 39. cites 21 E. 4. 83. 

5. An Annuity was granted by the Parſon of B. pro Conſilio ante fbid. ſays; 
tune impenſo habend' & recipiend” to the {aid G. and his Aſſigns. Debt Nota it was 
was brought by the Aſſignee of the Grantee, All the j uſtices held the Pro 8 
Grant good, and that Debt lies by the Aſſignee. Mo. 5. pl. 18. Trin. —_—_ ©, an 

pen- 
3 E. 6. Baker v. Brooke. jj wee St 


D. 65. a. 
pl. 1.8. C. ſays it was pro Conſilio impenſo, and that it was much doubted, and argued at the Bar, and 
that it was moved that it lay not for the Grantee, becaule it appears by the Count that the firſt Grantee 
was ſeiſed thereof in his Demeſne as of Franktenement, by which he made his Election to take it as a 
Rent-ſeck ; for it was not granted out of the Rectory of B. And the Reporter ſays Quære bene, be- 
cauſe no Judgment is enter d on the Roll. . Dal. 5. pl. 10. Anon. but is the S. C. tho' he ſtates the 
Grant to be pro bono Conſilio impoſterum impendendo; but ſays (as likewiſe Mo. 5. 6. does) that the 
Parties came to an Agreement; but the Court declared that they were agreed that the Grant was 
—— And D. 65. in Marg. ſays that Bendloe reports that the Juſtices held the Count good, and that 
their Opinion was that the Plaintiff onghr to recover. | 


6. Annuity was granted by the Parſon of B. upon a Grant of an An- Annuity 
nuity made by him of 40 J. pro bono Confriio ſuo impofterum impenſo im- granted pro 


pendendo] for the Life of the Grantor. The Court agreed that this An- my im- 
endo, 


nuity might be granted over. Her. 80. 8 1. Hill. 3 Car. C. B. Gerrard * dot grant- 
v. Boden. able over. 

| Br. Annuity, 
pl. 37. cites 21 E. 4. 20. per Catesby. A Man granted a Rent out of certain Lands pro Conſelio in- 
þ-nſo & impendendo, To have and to hold to him and his Aſſigns for Term of his Life, payable at four 
Feaſts in the Year; and upon Default of Payment pn Demand, it ſhould be lawful for him to diſtrain. 
The Grantee granted the Rent over. The Aſſignee, after one of the Days, deminded the Rent, and diſ- 
mind, and the Diſtreſs adjudged lawful. Co. Litt. 144. a; 


(F. 7) 


5 © i Annuity. 


— 


(r. 7) What Adtion muſt be brought for the Annuity 
or Arrears. 


1. IF Rent be granted out of Land in two Counties, Aſſiſe does not lis, 
but Writ of Annuity. Br. Rents, pl. 22. cites 1) E. 2. 
2. If Annuity be granted to one for Homage and Services, and Writ of 
Annuity is brought, and the Defendant diſclaims in the Services, the Annuit 
ſhall ceaſe imperpetuum, but of the Arrears belore the Diſclaimer th; 
Plaintiff ſhall have Writ of Debt, and no Annuity, tor the Annuity i 
extinguithed by the Diſclaimer. Br. Annuity. pl. 16. cites 7 H. 4. 16 
3. Where a Plea goes to all, and to the Extinguiſhment of the Annuity 
Debt will lie of the Arrearages before, and not Writ of Annuity. Ir. 
Annuity, pl. 20. cites 19 H. 6. 54. | 
4. It a Man grants an Annuity, and after grants by another Deed, that 
if it be Arrear he may diſtrain in ſuch Lands, there he may diſtrain, an 
yet ſhall not have Aſſiſe, for the Annuity remains ſicut Prius. Br. AC. 
ſiſe, pl. 489. cites 32 H. 6. 27. per Littleton. 
Contra now 5. In Annuity the Sheriff returned Nihil, and was compelled to amend 
by the Sta- his Return, for nozſuch Proceſs as Capias did lie in Annuity then. Br. 


f25 er 0. 43. 
— a5 Annuity, pl. 5. cites 33 H. 6. 43 


Quod Nota ; by Brooke. Ibid. | 


Br. Deux 6. Tho' Annuity pro Conflio be determined by Refuſal, yet Debt lies of 


S * £4 the Arrears before, and this Action is Debt, but in Action of Annuity, 


SC there the Refuſal goes to all of this Nature of Action; Nota Difference 


S. P. and ſo 8. In Annuity the Plaintiff counted upon a Grant Anno 18 H. 6. for 
where it is 11 Years; and found for the Plaintiff, and becauſe it appeared by the 


pl $03: cites Judgment; and there it was taken tor clear Law, that it che Annuity 


27 Writ of Annuity is gone; 
for Term of H. 6. 20. 


Years, he 8 
ſhall have Writ of Annuity as long as the Annuity continues, and after this is ended he ſhall have Det: 


of the Arrears, per Vaviſor, Davers, and Fineux. Br. Annuity, pl. 32, cites 9 H. 7. 16, ——Þr. 
Dette, pl. 144- cites 9 H. 4. 17. S. C. Br. Annuity, pl. 29. cites 39 H. 6. 28. that Annuity lies, 
and not Debt, ſo long as the Term continues. 8. C cited by Williams J. Bulſt. 152. Trin.) 
Jac. and held accordingly. 


9. Where a Man grants an Annuity to F. S. during the Life of the 
Grantor, and the Annuity is Arrear, and the Grantor dies, the Grantee 
himſelt ſhall have Action of Debt ot the Arrears of the Annuity, be- 
cauſe the Annuity is determined. Contra when the Annuity continues, 
as it ſeems. Br. Dette, pl. 191. cites Ver. N. B. ; 
And ſo Ac- 10. Executors ſhall have Writ of Debt ot the Arrearages of Annuity 


tion of Hebt jncurr'd in the Time of the Teſtator. Br. Annuity, pl. 46. cites Vet. N. B. 
lies of the 


Annuity when the Annuity continues, and it ſhall be in the Detinet where Writ of Annuity is in the 
Debet. br. Annuity, pl. 46. cites Old Nat. Brev. LI 


11. An 


—— 


+4 


os Annuity. 1 

— wh h — 
11. An Annuity was granted to a Woman for Life, who atterwards mar- 

ried, and Arrears being due, the died, ſo that the Annuity was deter- 

mined. Adjudged that her Husband might have an Action of Debt at 

Cmmon Lat; tor an Annuity is more than a Choſe en Action; for it 

may be granted over. Ow. 3. Paſch. 26 Eliz. Anon. 


F. 8) Pleadings. Declaration. 


DV ENT was granted to Z. Ouintin by his Father by Name of Z. 
his Son, and he brought Affiſe of the Rent by Name of T. O. of N. 
and 4:4 not ſay T. Son of T. O. and yet the Writ good; Quod Nota; 
and yet in Annuity it ought to agree with the Specialty. Br. Variance, 
* pl. 70. cites 26 All. 38. | 5 

2. Annuity againſt the Parſon of E. the Plaintiff counted that he and his 
Predeceſſars, Time our of Mind have been ſeiſed of the ſaid Annuity of 
408. per Ann. by the Hanas of A. late Vicar of E. and of his Predeceſſors 
Vicars Time out of Mind, and that King E. z. when a Vicar died, pre- 
ſented one F. as Parſon, who was inſtituted and inducted, and all his Pre- 
deceſſors aſter him as Parſon, and alſothis Defendant, and that he has been 
ſciſed of rhe Annuity by the Hands of the ſaid Parſons till the Defendant 
withdrew it, and the Count awarded good; tor he thall be taken now as 
Parſon, and not as Vicar, ſo that the Writ thall not be brought againſt 
him as Vicar ; Quod Nota per Judicium; For it is agreed, that tho' 
there are Vicars and Parſons (as are in divers Churches) and ſeveral 
Patrons, yet when one is preſented as Parſon he ſhall be taken as Par- 
ſon. Br. Annuity, pl. 44. cites 11 H. 6. 18. 

z. The Plaintitt may count by Preſcription in Writ of Annuity if it 
commences before Time of Memory, by Compoſition, Fine, or Patent of the 
Ning. Br. Annuity, pl. 21. (bis) cites 19 H. 6. 74. 

. Debt upon Arrears of Annuity till he was promoted to a competent Bene- 
fice, and [ewed that ſuch a Day he tcok Feme, and tor the Arrears due be- 
tore, he brought the Action, Choke demanded judgment of the Count, 
tor he Ad changes the Alt ion of Annuity into Debt, and theretore oughr 
toſhew Place, and by the beſt Opinion tor this Default che Count is 
not good. Br. Count, pl. 26. cites 35 H. 6. 50. 

5. Annuity brought againſt the Prior of M. in Southwark was Preci- 
pe &c. quod reddat 10 J. or 4 Gowns, which are Arrear of a certain an- 

nual Rent of 5 Marks, or one Gown &c. and the Writ held good not- 
withſtanding it was in the Disjunctive with (or). Br. Annuity, pl. 33. 
cites L. 5, E. 4. 6. | | 

6. Debt upon Arrears of Annuity, and counted of a Grant out of the Ma- 
nor of D. and did not ſhew where the Manor is, and yet well, becauſe the 
Attion is founded upon the Deed, and not upon the Land. Br. Count, pl. 

92. cites 7 E. 4. 26. 

7. In Annuity the Writ was 10 l. 75. and in the Count the 5s. Was B. Amend. 
1tted, The Plaintiff recovered, and it was reverſed by Error; for it ment, pl. 45. 
is no Miſpriſion ; for the Count is by the Party, and not by the Clerk. cites S. C. 
Jud nota. Br, Annuity, pl. 24. cites 9 E. 4. 51. 

5. Annuity of 101. granted to him pro Servitio impenſo & impendendo, pq. 
and dd not count that he had continued in his Service. Per Brian, There pt 38 1 5 
n Diverſity whete an Annuity is granted to be an Officer certain, as Parker S. C. & S P. 
or tailift, and where it is general pro Servitio &c. For in the Caſe of Spe- accordingly. 
cia Service he ſhall allege the Continuance in the Baili wick and Parker- 


6 . | thip; 


„ — W 
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thip; tor he knows what Service he ſhall do, and in the other Caf, 
does not know till the Defendant commands him, and order'd Tu he 
anſwer. Note the Diver ſit y. Br. Count, pl. 12. cites 21 E. 4. 49 RO 
In Annuity 9. Where a Parſonage has been charged with Annuity, which We 
by Preſcription wards appropriated to a Prior, there, in Action againſt the Prior A i 
againſt a ſhall be made that he charges him as Parſon for doubt of double Ch ear 


Parſon Im- ; [ 
* brag the Defendant may plead this io the Writ, Br. Annuity, pl. 9 


Per Jenour, E. 4. 43. 


if the Seiſin 


be alleged before the Appropriation, the Plaintiſt ought to allege the Appropriation; and e contra where the 


Seiſin is after the Appropriation, which Fitzherbert affirm'd. Br. Annuity, pl. 2. cites 27 H. 8 5 
2 3 10. If Annuity be granted for Life of F. N. and the Grantee brings 
when J. N. Writ of Annuity, and F. N. dies pending the Writ, the Action is deter. 


bas infzefeqg mined, and the Party thall have Writ ot Debt ot the Arrear 

bim Count good, tho* the Plaintiff did not fſhew the Condition; tor i bs pr 
of Land, him; but where the Condition gives Advantage to him, and wakes oy 
HEE * Thing to commence, there he ſhall thew it, Br. Annuity, pl. 22, as 
10 l. per Ann. 14 H. J. 31. and 15 H. J. 1. 

there he 

ought to count that he has infeoff d him of 4 Acres &c. per all the Juſtices. Ibid. 


But where 11. A Grant was of an Annuity for 2 Tears, payable at Mich. or 
— — . » y 16 
RES, 4 Days after. In Debt the Plainritt declared that it was in Arrear at Mich. 


for Payment & adhuc in arereo exiſtit. The Defendant demurr'd, for that it is 200 
of an An- averr d that it was arrear 16 Days after Mich, Sed non allocatur; tor it 
nuity » being alleged that Adhuc a retro exiſtit, which is long after the 16 
Lach- Hay, Days, it is well enough, Cro. E. 268. pl. 3. Hill. 34 Eliz. B. R. 


within 20 
Dido 3 Brown v. Pendlebury. 


The Plain- 

tiff aſſign'd the Breach in not paying the Annuity at Lady-Day. It was moved in Arreſt that the Ori 
ginal aas brought 8 Apr. and he alleged the Breach to be at Lady-Day laſt, which was «within ow 
Days, and ſo the Action brought before he had Cauſe of Action; and the Court held it an apparent 
Fault. Cro. E. 565. pl. 29. Palch, 39 Eliz. C. B. Blunden's Caſe. 


S. C. & 8 P. 12, A. granted a Rent-charge to B.— B. brought a Writ of Annuity, 
8 and counts of a Rent- charge granted to him, and concludes, by Force ot 
which he was ſeiſed in his Demeſne as of Freehold, Adjudged upon a Writ 


cluſion does - . l . 
not make the Of Error, and in Affirmance of the Judgment, that this is only a Miſ- 


Count vi- take of the Law, and does not vitiate the Declaration, which is good, 
tious ; for and that this is no Election to have this as a Rent-charge. 2 Bullft. 148. 


Writ of , c- | - 
13 Mich. 11 Jac. Sprint v. Hicks. 


the Count in 

it, is of Rent as Rent; and the Annuity and the Receipt of the Annuity is mainoral, & quaſi in De- 
meine. Adjudged and affirmed in Error. Jenk. 326. pl 46. and ſays that many Precedents are 
accordingly. | 


„This 13. In Annuity the Plaintiff declared of a Grant for his Life by Deed, 


* 4 i virtute cujus ſeiſitus fuit in Dominico ſuo ut de libero Tenemento. It was ob- 
The fue jected that this proves it a Rent-charge, and no Annuity, and fo had 


Objection made it his Election to have it as a Rent- charge; and cited“ D. 61. 3E. 
was taken; 6. and +220. 5 Eliz. Sed non allocatur; for being an Annuity for Lite, 


— _— tho no Rent-charge, ſuch Count is good; and tho' Bendloſe took fuct 


Quere bene, Exception in 3 E. 6. yet the Court notwithſtanding reſolved for the 


becauſe no Plaintiff. Cro. C. 170. pl. 1). Mich. 5 Car. B. R. Bodvell v. Bodvell. 

udgment 

1 — 2 on the Roll. Brook's Caſe Mo. 5 pl 18. Baker v. Brooke, S. C. but this Point of the 

Count does not appear. Dal 5. pl. 10. S. C but 8. P. of the Count does not appear — Bend. 

34 pl. 55. S. C. & S. P. and all the Court held the Count good, and that the Plainti ought to recover: 

but the Parties had before cempromiſed the Matter between themſelves. 
+ This ſhould be 221. b. pl. 19. i 


(F. 9) Pro- 
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(F. 9) Proceedings and Pleadings. 


Nunity by one Parſon againſt another Parſon, if the Plaintiff reco- And ſee 46 
4 A vers, and the Defendant dies, the Plaintitf hall have Scire Fa. E. 3. 5. that 


cias againſt the Succeſſor, and there Riens Arrear is no Plea, nor it is no = = Fa- 


Plea that the Plaintiff has levied it, but he may ſay that the Plaintiff has _ | 
Jevied it by Fieri Facias, and the other e contra, and fo to Iſſue, but Rien of an Annui- 
Arrear is no Plea againſt the Record without ſhewing Specialty, tho the An- ty, Riens 
nuity was by Preſcription ; For the Judgment to recover it is a Record ; pj, * 2? 
Quod Nota. Br. Scire Facias, pl. 198. cites 44 E. 3. 18. 


Payment on 


k ; Nihil debet 1s 
no Plea in Debt upon Arrears of Annuity contrary to the Specialty, but Levied by Diſtreſs in the Manor 


ef D. in the ſame _ charged to the Diſtreſs in the Deed of Annuity, with this Concluſion, And ſo 
Nil debet, is a good Plea, but not Levied by Diſtreſs only, becauſe the Manor is in the ſame County. 
Br. Dette, pl. 114. cites 9 E. 4. 48. 53. Br. Annuity, pl. 23. cites 9 E. 4. 53. 


2. In Writ of Annuity, if the Defendant made Default after Appear- Br. Proceſs, 
ance, Diftreſs ſhall iflue a4 Audiendum Fudicium ſuum ; per tor. Cur, pl 8 
Br. Annuity, pl. 11. cites 2 H. 4. 1. but cites 6 R. 2. contra. . 

z. In Annuity, Releaſe of all Actions Ratione Debiti, Compoti ſen alterius Debt upon 
enjuſcungue Contractus is no Plea, where the Plaintift counts by Preſcrip- — of 
ton; for it may be betore Time of Memory, Br, Annuity, pl. 42. cites nnuity. 


3. The Plain 
12 R. 2. and Fitzh. Releaſe 29. tiff declar'd 


of Annuit 
granted to him by Deed for Term of 10 Years &c. The Deſendant pleaded a Releaſe of the Plaintiff of 2 


Actions Perſonal after the Grant of the Annuity, and before the Day of Payment of it; and it was awarded by 
the Juſtices, that it is no Bar but for the Arrears due before the Releaſe, and not for Arrears due after 
the Releaſe; for theſe are not in Action, nor due till the Day of Payment of them. Contra of Obliga- 
tion of Day of Payment to come; for there Action docs not lie till all the Days are paſs'd, and yet a Re- 
leaſe there is a Bar pro toto; for upon Obligation the Sum is a Duty immediately, but there Day of 
Payment is appointed to come; but upon Annuity nothing is due till the Day of Payment. Note a Dif- 
ference. Br. Annuity, pl. 34. cites L. 5 E. 4 40.-——And after the ſame Year, Fo. 42. it was awarded 
that the Plaintiff recover the Arrears due after the Releaſe, for the Caule aforeſaid. Ibid. 


4. In Annuity the Defendant came at the Diſtreſs, and ſaid that he had 
been at all Times ready &c. and yet is, and no Plea at the Diſtreſs. Br. 
Annuity, pl. 12. cites 2 H. 4. 3. | . 

5. Annuity by the Heir ot the Grantee againſt the Heir of the Gran- 
tor, who pleaded Releaſe of all Actions and Exactions Perſonal, and it 
was doubted if a Releaſe of Actions Perſonal be a Bar in Writ of Annuity, 

becauſe a Man ſhall only recover the Annuity and the Arrearages before 
the Writ purchaſed, and pending the Writ in Writ of Annuity. Quære 
&c, But Hank. ſaw the Deed, and the Annuity was granted out of cer- 
tain Land in H. and was not granted for him and his Heirs, and ſo none is 
bound by it but the Grantor himſelt, and not his Heirs for him, zot- 
withſlanding that he and his Heirs grant the Annuity to the Grantee and his 
Heirs; for Warranty cannot amend an Eſtate, and the Court agreed to 
the Opinion of Hank. by which the Plaintiff ſaid no more of this. But 
Brooke makes a Onære of this Opinion; tor it ſeems that this is good 
Law in a Covenant, Annuity, Obligation, or Warranty, but not in a Grant 
of Rent out of Land, as it ſeems. Br. Annuity, pl. 13. cites 2 H. 4. 13. 

6. Annuity upon a Grant made i he was promoted to a competent Bene- 
fice, and declared of Arrears for 4 Years. The Detendant pleaded Acquit- 
tance for 2 Tears, and to the reſt that he preſented him to 2 a competent 
Benefice, and he refuſed. The Plaintiff ſaid that he at the Time was but of 
22 Jears of Age, and not of 24 Years, and born at K. in the County 9 

an 
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and that the Law of the Church is, that none ſhall rake Benefice ot "og 

betore 24 Years of Age, and this was the Vicarage of D. andBenefice with 

Cure, and of the Acquittance he was diſcharged ; for this Plea Do 

all, and to the Extinguiſhment of the Annuity, and then Debt will li 

ot the Arrears before, and not Writ ot Annuity. Port. ſaid he was f 

the Age of 24 at the Time ot the Preſentation, priſt. Velverton ſaid 5 

was but of 22 Years, abſque hoc that he was 24 Years &c, Br, A ; 

nuity, pl. 20. cites 19 H. 6. 54. gk 

5. In Annuity the Plaintiff counted of 101. per Ann. by Preſcription 

The Defendant ſaid that the Predeceſſor of the Plaintiff bad 101. per Ans. 

for a Portion of Tithes in D. for his Life, and died, and this Plaintitf made 

Prior, and the Defendant preſented Parſon, ab/que hoc that he ang þj, 
Predeceſſors, Time out of Mind, have been ſeiſed ot Annuity of 10 l. prog 

&c. and a good Plea with the Traverſe, and no Plea without the Tra. 

verſe, Br. Annuity, pl. 21. (bis) cites 21 H. 6. 2. 

Br. Traverſe 8. In Annuity the Plaintiff declared upon Preſcription, the Defendan; 
G5 &c pl. /7id that it was granted upon Condition, which is broken of the | art ef the 
G Plaintiff, and no Plea, per Cur. without traverſiug the Annuity by Pre. 
S.P. ac- fcription; For Annuity by Preſcription, and Annuity by Grant upon Condi. 
cordingly; tion, cannot be intended one and the ſame Annuity, Br. Contels and A. 


_ me void, pl. 63. cites 32 H. 6. 4, 
contra if the Plaintiff had declared upon Grant of Annuity, 


9. In Annuity againſt an Executor, the Plaintilt counted upon à Grant 
of Annuity made by the Teftator for Term of Tears, which yet continues, 
by which Part was Arrear in the Time of the Teſtator, and Part in the Tune 
of the Defendant Executor, and as to the Arrears in the Life of the Teſtator, 
the Defendant pleaded a Releaſe of the Plaintiff to the Teftator of all Actions, 
and to the Reſidue Fully adminiſtered ; Quære if the laſt Plea does not go 
to all; and fee, that as long as the Annuity continues Writ of Annuity 
lies, and not Writ of Debt, tho' the Annuity be only tor Years, Br. 
Annuity, pl. 29. cites 39 H. 6. 28. 

10. Annuity granted Onamdiu fuerit Benevolens, Preferens & Amicabilis 
to the Grantor, the Defendant ſaid, that before any Day of Payment the 
Defendant was in Service with D. for 4 Marks per Ann. and the Plaintiff 
laboured and prayed D. to ouft him out of Service, by which he was put ut 
of Service &c. and it is not double, viz. the /abouring, and the put- 
ting out, per Cur. For the Labour ſuffices for all; Quod Nora, Br. 
Double, pl. 100. cites ) E. 4. 16. 

Contra where 11, In Annuity, Riens Arrear is a good Plea in this Action where the 
the Plaintiff P]gintiff declares upon Preſcription, for this is only Matter in Fact. Br. 


counts upon 4 a 
Deed, % Annuity, pl. 31. cites 5 H. J. 33. 
this is Spe- ; | | 
cialty; Quod Nota Differentiam per Cur. Quod Nota bene. Ibid. S. P. Br. Annuity, pl. 22. 
cites 14 H. 7. 31. & 15 H. 7. 1. and Refuſal is a good Plea, for by the Refuſal the Annuity is deter- 
mined, becauſe the Church ought not long to continue void, and therefore he need not ſay that be is 
et ready. Contra upon Feoſfment, for he may infeoff him after; but Quære thereof; for it ſeems that 


the Refuſal ſuffices; as in Littleton, Tit. Eſtates. Ibid. 


In Annuity 12. In Debt upon Arrears of Annuity, the Defendant ſaid, that he 
of 101. add 1,224 ſuch Land to the Grantee in Recompence of the Annuity, or of the 


— Arrears of the ſaid Annuity, this is no Plea, per Cur. For the Annuity 


nim, that if is by Writing, which cannot be diſcharged by Matter in Fact; Quod No- 
he paid to ta, Brooke ſays, Quære if it was Annuity by Preſeription. Bt. Annu- 
oof wp by ity, pl. 2. cites 19 H. 8. 9. 

2 . | 
the Annuity ſhould be void, and ſaid, that he paid, except at Eaſter laſt, and then leaſed to the Plaintif 


the Veſture of an Acre of Land for the 20 3. and a good Plea, per Cur. and it ſeems chat the Promie 
was in Writing, and there it is agreed, that for Annuity, tho* Land be thereof charged, yet anather 


Thing in Recompence ſuthces. Br. Annuity, pl. 54. cites 11 H. 7. 20. n 
13 Ally 


—— 


* 
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13. Annuity &c. the Plaintiff counted of the Grant of R. Prior of C. 
and bis Covent, by which it was Arrear by 5 Years, the Defendant ſaid, 
that it Was granted till the Plaintiff was promoted to 2 ſufficient Benefice 
y the ſaid R. and that R. died, and the Defendant is now Prior, and that 
ſuch a Day he tendered to him a Benefice, pending the Writ, and he refuſed 
it. and the Opinion was in a Manner clear, that the Tender, pending 
the Writ, ſhall abate the Writ of Annuity, and ſhall determine the An- 
nuity, for it ſeems to be upon Condition in Law, and when the Condi- 
tion is performed, the Annuity is determined, and he may plead this 
Vatter tender of the Arrears. Br. Annuity, pl. 22. cites 14 H. 7. 31. and 
H. J. I. 
8 55 If Perſon has an Aunnity out of the Vicarage, and enters into the 
Vicarage, this is no Bar in Writ of Annuity ; tor the Perſon ofthe Vicar 
is charged, and not the Poſſeſſfion. Br. Annuity, pl. 26. cites 21 


. 

11 A Writ of Annuity was brought upon a Preſcription againſt a Rec- 
tor of 4 Pariſh Church. The Detendant pleaded, that it was overflown 
with the Sea &c. But the Court were clearly ot Opinion for the Plain- 
tit; for the Church is the Cure of Souls, and the Right of Tythes, and 
it the material Fabrick ot the Church be down, another may, and 
ought to be built, and Judgment Niſi for the Plaintiff. Mod. 200. pl. 
32. Paſch, 27 Car. 2. C. B. Anon. 


F. 10) Pleadings. What is a good Plea without 
ſhewing Deed. 


. IH E Plaintiff in his Count ought to ſhew Deed in Debt and Ana 
nuity, and there the Writ and Specialty ought to agree, per 
Cinch. Br. Monſtrans, pl. 15. cites 41 E. 3. 23. 

2. Hire Facias by an Abbot againſt a Parſon upon Arrears of Annuity Br. Arrear— 
upon Recovery againſt the Predeceſſor of the Parſon, he pleaded as to ages, pl. 4: 
the Arrears recovered againſt his Predeceſſor,, that he had levied it of his cite S ©. 
Predeceſſor, & non allocatur, becauſe he did not ſhew Specialty, by which Mo _ 
he ſaid, that he had levied it of his Predeceſſor by Fieri Facias, and the wes. 7 : 
othere contra. Br. Annuity, pl. g. cites 44 E. 3. 18. Annuity, the 


; Defend 
demanded Oyer of the Deed of Annuity, and could not have it, inaſmuch as the Action is Founded . 


the Record, and not upon the Deed, for be it a Deed or not the Judgment ſhall bind. Br. Monſtrans 
pl. 6. cites 3 H. 6. 40. : 


3. And to the Arrears incurr d after the Fndgment he tendered Averment Br. Arrear- 
that be had paid, and did not ſhew thereof Acquittance, by which it was ges, pl. 4. 
ewarded, that thePlaintiff recover as well the Arrears incurr'd pending the FEM i 8 
IT rit as before, notwithſtanding the Iſſue which pends of the Arrears due . 
before the firſt Judgment againſt the Predeceſſor, and therefore Judg- 18. cites S. C. 
ann. given of Parcel immediately. Br. Annuity, pl. 9. cites 44 E. 

3. 18, 
4. And it is ſaid, that in Writ of Annuity upon * Preſcription, or upon So uon Si- 
(rant by Deed, a Man ſhall not plead Riens Arrear without Acquit- '* T 


tance, Quod Nota; & Mirum of Preſcription. Br. Annuity, pl. 9. OE * 
cites 44 E. 3. 18. | | | cites S. 7 
: BN * Br. Annu- 
itv, pl 48 cites 37 H. 6. 19. contra, for there he is not charged by D-cd. 
6 R 5. In 


* * MC — e — a me | Ad Sad. „ 
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5. In Annuity Nil Debet or Riens Arrear is no Plea without "WOW 
the Deed, contra if it be out of Land with Clauſe of Diftreſs, to ſay th,” 
he Levied by Diſtreſs, this is good without ſhewing the Deed. Br. Mo. 
{trans, pl. 138. cites 9 E. 4. 53. ; 

Payment of 6. Annuity by J. B. againſt W. D. upon Grant by Deed out of the May 
part, pending of & with a Clauſe of Diſtreſs ; Suliard demanded Judgmenr of the W rit 
= Re ® tor the Plaintiff after the Action brought had received 10 8. of the Arrear, 
without Spe- of the ſame Annuity, and ſo has abated his own Writ ; Per Brian, the 
cialty ; for Plea is not good without ſhewing Specialty of the Receipt, no more than in 
3 b 4 Debt upon Obligation Per Catesby, perad venture it che Plaintiff would 
out Acquit- have diſtrai ned and made Avowry, then it may be a good Plea without 
rance in An- Specialty, Br. Annuity, pl. 41. cites 22 E. 4. 51. 
ul 

Deel . in Avowry for a Rent-charge, per Catesby, for Levied by Diſtreſs is a good Plea there: 
Quod Nota. Br. Annuity, pl. 51. cites S. C. l 


*S.P. Br. », Where he charges his Perſon by Writ of Annuity, * Payment is no 


Annuity, pl. i 
f 2 3 Plea without Specialty. Contra in Avowry. Br. Annuity, pl. 41. cites 


H. 6. 1. 22 E. 4. 51. 


Fol. 229. (G) Judgment. 


1 a Man brings an Annuity, and demands Arrearages, if the 
Detendant pleads an Acquittance of the Arrearages, the 1?laintif 
may have judgment preſently to recover the Annuity. 30 E. 3. 22. 
Br. Annuity, 2. In an Annuity, if the Defendant traverſes the Title, if the Title 
pl. 25 be found tor the Plaintiff, but that no Arrearages are behind, but at one 
Ad chest che Term pending the Writ, yet the Plaintiff ſhall have Judgment to re 


Count was Cover the Annuity and Arrears, 39 E. 3. 38. 


upon a Pre- 
U and Judgment accordingly for the Plaintiff, and yet the Arrears ſo found was not Parcel of 


the Iſſue. Good nota. f ; i 
* All the Editions of Br. are according to this of Roll; but the Year-book is 39 E. z. (37. b.) 


Tit. Error, 3. In a Writ of Annuity, if the Plaintiff demands a certain Sum for 
( pl. 17. a Year and a half ended ar Michaelmas, before the Action brought, 
45 IM. where there is another Quarter pet between Michaelmas and the Writ 
not appear. Purchaſed, [Cilicet, the Feaſt of Chriſtmas, the Annuity being payable 
— Tit, Heir Quarterly, and upon Non eſt Factum pleaded, this is found for the 
(C) pl. 7. Plaintiff, in this Caſe the 1 ought not to be for the ſaid Quar- 
Sg dar ter due at Chriſtmas next before the Driginal purchaſed, though he 


ek —- ought to recover the Arrears incurr'd pending the Action; for it ſhall 


ro. C. be intended that this Quarter being paſt, and not demanded by the 
436. pl. 6. —— 4 was paid before the Action brought. Pill. xx Car. B. R. 
Clorworthy between Frank and Stukely, per Curiam, in a Writ of Error; and 
thy, S. P. they gave a peremptoryRule to reverſe the Judgment given in Banz 
and ſeems uc cordingly for Chriſtmas Quarter; but this was after ſtay d for an 


hdg 2e. Exception to the Mrit of Error. Intratur Pill. 10 Car. Bot. 990. 
cordingly. 


S. C. cited 2 Vent. 129 as adjudged accordingly. 


* This 4. In Annuity the Plaintiff counted upon Preſcription, and the Defer- 


_—_ oF fendant traverſed it, and it was foumd againſt him; tor that nothing was 
A the Edi. Arrear but for one Term pending the Wit, by which it was awarded 


that 


% 


4 can M 


hat the Plaintiff recover the Annuity, and the Arrears found by the In- tions of Br. 
jo and yer this was not Parcel of the Iſſue. Qyod nota, Br. Annui- e (33. 


ty pl. 25. cites 39 E. 3- * 38. | 

4 In Annuity the Plaintiff recover'd the Annuity and the Arrearages be- Note that 

* the Writ brought, and pending the Writ alſo; quod nota, per Judicium bmi 

Curiæ. Br. Arrearages, pl. 14. cites 2 H. 4. 3. — * 

. Writ of An- 
„ the Plaintiff cannot recover the Arrearages and Damages incurr'd pending the Scire Facias, but 

te the firſt Writ ; quod nota, per Judicium. Br, Arrearages, pl. 16. cites 9 H. 5. 4, 

Fa Parſon recover d Annuity in the Time of E. 2. and his Succeſſor brought Scire Facias in the Time of E. 4. 

„execute this Judgment, and this is of Arrearages incurr'd Tempore proprio. Br. Arrcarages, pl. 18. 


citcs 21 E. 4. 83. 
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5. In Annuity the Defendant came at the Diſtreſs, and ſaid that he had 
heen at all times ready &c. and yet is, and no Plea at the Diſtreſs ; by 
which Rickhill, ex aſſenſu Curiz, ruled that he recover the Annuity and 
the Arrears before the Writ purchaſed, and after the \V rit purchaſed pend- 
ing the Suit, and Damages to half a Mark, and the Defendant in Miſeri- 
cordia. Br. Annuity, pl. 12. cites 2 H. 4. 3. 

6. In Annuity a Man ſhall recover Arrears as well pending the Writ, 
till Fudgment, as before the Writ brought, Br. Annuity, pl. 16. cites 7 
H. 4. 16. ; ; : 3 

„. In a Writ of Annuity the Parties were at Iſſue upon a Preſcription, 2 Bulſt. 279. 
and the Fury found for the Plaintiff, but no Damages; but before Judg- rs v. 
ment the Plaintiff” releaſed the Damages, and had Judgment to recover "am, 
the Annuity, This was aſſign'd for Error; but tho Damages ſhould judgment 
have been given, yet the Plaintiff having releaſed them, the Judgment affirm'd.— 
was affirm' d. Roll Rep. 88. pl. 40. Mich. 12 Jac. B. R. Bent v. Marſh, 1 Rep. «6. 


entham,'s 


Caſe, S. C. and Judgment affirmed. 


ha — 


* 


(H) | Judgment. | How to be executed. 


Fa Pan recovers in an Annuity, he ſhall never after have a new pur where 
\V ric ot Annuity tox the Arrearages recover d. 21 E. 3. 22. a Recovery 


was in an 

Annuity by a Prior Alien, and afterwards all the Temporalties of all Priors Aliens were ſeiſed into the 
King's Hands, and ſo continued for ſeveral Kings Reigns, and afterwards H. 5. gave this Annuity to the 
_ rior of a Priory newly founded by him. It was objected, on a Scire Facias brought by the Prior, that 
it would not lie for him for Default of Privity. Rede Ch, J. held that the Prior might ſue either a Wrir 
of Annuity or a Scire Facias ; and Palmes agreed that he might have Writ of Annuity, but not the 
Scire Facias. And afterwards _ all agreed as to the Scire Facias. Kelw. 168. 170. pl. 12. Mich. 6 
H. 8. The Prior of Sheene v. the Prior of Malverin. 


2. But within the Year he ſhall have an Elegit or * Fieri Facias to * Br. Scire 


erecute them. 21 ED, 3. 22. 24 Ed. 3. 23. 1 ED, 3. 3. Facias, pl. 

3. And atter the Bear a * Scire Facias. 21 ED, 3. 22. 24 Ed. 3. SO ESD 

£3. I Ed. 3. 3. according ly, 
and that in 


ſach Caſe he ſhall have Scire Facias from Year to Year ever afterwards to recover the Annuity, be- 
cauſe it is always executory. Br. Annuity, pl. 17. cites S. C. & S. P. and that it is always cxecu- 
tory, becauſe it is annual; per Thirning, & non negatur. 

Judgment in Annuity is always executory, and ſhall have Scire Facias after Scire Facias for all the Ar- 
res which is arrear after the Judgment, Contra it is of Scire Facias upon other Judgment; for the 
firſt is pro toro. Br. Annuity, pl. 50. cites 8 E. 4 18. 
| Annuity lies (*ho* the Annuity continues) to recover the Annuity and Arrears; but for the future 
cre mu't be a S e Facias on the Judgment. 5 Mod. 144. Mich. J W. 3. Davis v. Speed. 


4 Bur 


* 
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Fanb Exe- 4. Bur If a Pan recovers an Annuity againit a Parton by Nient de 
Mag re dire without the Aid ot Pat ron and Ordinary, and the Parſon dies with. 
K C P. =. the Year, Execution ſhall be ſued agalnſt the vSuccellor Within the 
cordingly ; Year by Scire Facias, alt not by d Fieri Factas. 24 Ed. z. 23. 


and it was 


ſaid that if the Parſon had had Aid it would be all one, Br. Annuity, pl. 52. cites 8. C. that 
ſhall have Scire Facias againſt the Succeſſor, and not againſt the Executor; 4 ſays it does not 30. 
whether it was of Arrears incurr'd in the Time of the Predeceſſor. ppear 


After Judg- 5. Ik a Man recovers in an Annuity, he ſhall never have a new 
= 3 Writ of Annuity tor the Arrearages incurr'd aiter the Kecovery but g 
hed dere Scire Facias, becaule the Judgment is always ex:cutory. 21 Eg, 3.22, 
Facias ſhall 24 Ed. 3. 23. 30 Ed. 3. 22. 
iſſue upon 
this Judgment only, for the Arrearages incurr'd before; and the Plaintiff ſhall by this Scire Facias re. 
cover the Arrears incurr'd pending the Writ, Jenk. 51. pl. 98. | 

But if the Annuity be determined, (becauſe the Scire Facias is in the Place of the Writ of Annuity) 
altho* the Arrears were due before the Scire Facias was brought, yet the Scire Facias docs not lic, but 


Debt only, Jenk. 51, 52. pl. 98. 


6. So it ſeems that for the Arrearages incurr'd after the Recovery 
he ought to have a Scire Facias within the Year, and not a Fieri Fa- 
cias, becauſe the Detendant may plead any Oiſcharge thereof, Con: 
tra zo Ed. 3. 22. Contra 1 ED, 3. 3. 

7. Scire Facias upon judgment iz Writ of Annuity ; the Plaintiff pray- 
ed the Arrears pending the Writ of Scire Facias, and could not have it ; for 
the Scire Facias is only to execute the firſt ſudgment, and ſhell nor va- 
ry from the Sum; Quod Nota. Br. Scire Facias, pl. 85. cites 9 H, 
J. 18. 

8. If there be Judgment for an Annuity, and the Annuirant ſells the 
Annuity afterwards, the Vendee ſhall have a Sci, Fa. upon this Judgment, 
per North K. Vern. 283. in Caſe of Dan v. Allen. 2 


(I) Judgment, Plea in Scire Facias after Judg- 
| ment. 


1. CCI RE Facias of Arrears incurr'd of Annuity at another Time re- 
covered after the Judgment given, the Defendant pleaded Riens 
Arrear, and the Court was in Doubt whether he thall have the Plea or 
not. Br. Annuity, pl. 4. cites 28 H. 6.8. 
© p. tho'in 2. Where Recovery is of the Annuity, it is no Plea in Hire Facias 
Caſe of the that the Plaintiff has entered into part of the Land of the Vicar, or of the 


Heir he is Abbot, or of the Heir; for the Perſon is charged, and no Land. Br. 


of o Alter, Anuuity, pl. 36. cites 10 E. 4. 10. 


Br. Scire Fa- 3. Annuity was recovered againſt a Parſon, and after Zithes was grant- 
cias, pl. 179. ed to the King, and the Arrears of the Annuity were levied to the King fur 
cites 10 E. 4. he Tithe of the Plaintiff, and this is a good Plea in Scire Facias ot it. 
8 Br. Annuity, pl. 53. cites 21 H. 7. 16. | 
4. J. S. had an Annuity granted him for Life Pro Exercitio Officii Sene/- 
challi, and brought a Writ of Annuity, wherein he got Judgment, and 
tor Arrears due afterwards he brought a Scire Facias upon the judgment; 
the Detendant pleaded, that pending the Writ the Plaintiff was requeſted to 
hold a Court Ec. and refuſed, without anſwering to the Arrears incurr 
before the Sci. Fa. brought, and all the Juſtices and Clerks held the 
Plea good, D. 277, pl. 28. Trin. 23 Eliz. Anon. 


(K) Judg- 


(K) judgment. Remedy ſor Arrears incurr d after 4 
1 Judgment. 


IXTUERE a Man has Annuity for Life, and brings Writ of An- Br Execus 
nuity, and recovers and dies, his Executors ſhall not have Scire tion, Ee 34. 
Facias of the Annuity to recover the Annuity, for this is determined by tes S. . 


the Death of the Teſtator, but they may have Sci. Fa. to recover the Paige > 4 
Arrears recovered by the firſt Judgment in the firſt Action. Br. Annui- 55 cites S. C. 
ty, pl. 17. cites 11 H. 4. 34. | SS 


. : . i x F. N. B. 1 52. 
in the new Notes there (a) accordingly, but that for the Arrears incurr'd after the t the 
2 ſhall have a Writ of Debt and not a Sci. Fa, Judgmen | 


99 


2. If a Man has Annuity for Life and 20 Nears over, and he recovers Br. Execu« 
in Writ of Annuity and dies, his Execators ſhall not have Scire Fatias to _ 484. 
recover the Annuity during the Term, tor the firſt Judgment was given of 


. ; Br. Scire 
the Franktenement, and not of rhe Term, theretore they ſhall have Facias, 


. 
Hire Facias of the Atrears adjudged, and Writ of Annuity of the Annuity 75. cites Bo. 
itſelf, by the beſt Opinion. Br. Annuity, pl. 17. cites 11 H. 4. 34. N. B. 


152. (C) in 
the new Notes there (a) Cites S. C. and that it was held by Hort. and Thirn 2 the Pinien of 
he 


Hankf. that in ſuch Caſe the Executor ſhall have a Sci. Fa. always during the Term; becauſe they 
have the Eſtate continuing in them during the Term; but y Quzre of an Annuity after the Grant 
determined, and cites 9 H. 6. 16. And if one recovers in an Annuity, and the Annuity is after in Ar- 
rear, and then he dies, his Executors ſhall not have a Sci. Fa. but Debt, and cites 11 H. 6, 39. 


3. It a Man has an Aunuity by Deed or Preſcription, and he brings a After Judge 
Writ of Anauity and has 1 he ſhall never atterwards have ano- ment in An- 


ther Writ of Annuity as long as that 2 ſtands in Force, tho' _ 
| 


l | | : had; i 
the Annuity wy Inheritance, bur ſhall have a Sci. Fa. becauſe the Mat- Fa 7 by 4 
ter of the Specialt 


y or Preſcription is altered by the Judgment into a iſſue upon 
Thing ot a higher Nature. 6 Rep. 45. a. cites 37 H. 6. 13. b. this Judg- 


ment onl 
for the Arrearages incurred before, and the Plaintiff ſhall, by this Scire Facias, recover the . 


curr'd pending the Mrit; but if the Annuity be determined, (becauſe the Scire Facias is in the Place of 


the Writ of Annuity) altho* the Arrears were due before the Scire Facias was brought, yet the Scire 
Facias does not lie, but Debt only. Jerk. 51. pl. 98. 


For more of Annuity in general, See Condition, D Rent 
= other proper Titles. oy . 
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, (A) Appeal of Murder. Who ſhall have it. The */* bios 


. alleged by 
Wife. Not other Feme. — Xo Lig 
Freby Ch. 


1. 9 H. 3. cap. 34 O Man ſhall be taken or impriſoned upon the Ap- J. that an 
peal of a Woman for the Death of any other than Appeal was 
of her Husband. 2 "ang why 


4 ; ' | : ſecurion, and 
ereſore deſerved no Encouragement; on which Occaſion Holt, with great Vehemency and Z «al, 
6 5 | 


{aid 


_—_ mn r 


2 — 


ſaid, that he wondered any Engliſhman ſhould brand an Appeal wich the Name of an odious Proc... 
tion; that for his Part he looked upon it to be a Noble Proſecution, and a true Badge of En liſh Parcu 
ties, and referred to the Statute of Glouceſter, and the Comment therzupon in 2 Tan I 7 M Liber. 
Paſch. 12 W. 3. in Caſe of Stout and Fowler. | | | od. 375, 

For this Word Appeal ſee Lit. S 500. and Co. Litt. 287. b.— Ar the Common Law, before thi 
tute, a Woman as well as a Man might have had an Appeal of Death of any of her Ance ls Sta. 
therefore the Son of a N oman ſhall at this Day have an Appeal, if he be Heir at the Death of th? 
ceſtor, for the Son is not diſabled, but the Mother only, Br the Statute ſays, Propter a>vell e An. 
minz, 2 Inſt, 68. bellum Fa- 

Fleta ſays, Fæmina autem de morte Viri ſui inter Prachia ſua inter{e#;, & non aliter Poterit Annu! 
lare, and therewith agree the Mirror, Britton and Bracton. 2 Inſt. 68. 2 Int Jt. 30% Nö 
cites Bracton and Britton. St. P. C 58. b. S. P. | | 57317. 8K 

By inter Brachia in theſe ancient Authors, is under ſtood the Wife, which the Dead had lawfully ; 
Poſſeſſion at his Death, for ſhe muſt be his Wife bot of Right and in Poſſeſſion, for in an A al A In 

ues Accouple in loyal Matrimony is good Plea, 2 Init. 68.2 Inſt. 317. S. P. and that ay x 
no Divorce. St. P. C 59. a. Ne Unque Accouple &c. is a good Plea in Bar p bu, 
ingly, Br. Appeal, pl. 17. cites 30 E. 3. 15. 2 Hawk. Pl. C 164. 8. 36 fays, that if the Nez 1 
of (Inter Brachia) be according to Sir Edw. Coke, it ſeems ar leaſt to follow, that if the Huh, 
were divorced from the Wife at his Death, tho“ by a Voidable Sentence ſhe cannot maintain an * 
al, yet it is generally holden, that a Wife who has eloped from her Husband may have an A, al of 
is Death; and Stamford ſeems to underſtand (Inter Brachia) to be, that the Wife ought to = 125 
the ] 8 in her View, and to have been preſent at his Death, which is moſt certain y not — 
at this Day. 

The Fecher are ſo far bound to take Notice of this Statute, that if a Woman brings an Appeal of Death 
of her Father, or of any other beſides her Husband, they ought Ex Officio to abate it, tho' the Det. 
dant takes No Exception to it. 2 Hawk. Pl. C. 166. cap. 23. S. 42.——Fitzh. Office del Court, * 

8 { 


cites Paſch. 10 E 4. 7. 


Co. Litt. 25. 2. If a Man be killed who has no Feme nor Son, and his Daughter 

b. S. P. Siſter, or other Coulin, who is a Feme, is his Heir, and he has an Un. 
cle or other Male Couſin who is not Heir, but of the Kin, the ſhall not have 
Appeal ; for the Statute of Magna Charta, cap. 34. is, that none ſhall 
be taken by Appeal of a Feme, unleſs of the Death of her Husband, 
and therefore the Appeal is loſt. Br. Appeal, pl. 68. cites 27 Aff. 2 5. 

St. P. C 59. 3. A Feme ſhall have Appeal where jhe ſhall not have Dower, as where 

(Od. Flac, ſhe elopes from her Baron. Br. Appeal, pl. 17. cites 50 E. 3. 15, per In- 

cordingly. — ] b g 

2 Inſt. 31) Sleby. 


ſays, that 
there muſt be no Elopement, —— 2 Hawk. PI. C. 164. S. 37. cap. 23. ſays, it is ſaid ſhe may have it; 


for by the Common Law ſhe might have both Dower and Appeal, and that the Stat. W. 2. cap. 33 
which tzkes Dower from her, leaves the Appeal as before. Co. Litt. 33. b. ſays ir is no Bar of the 
Appeal, and that for the Reaſon here mentioned by Hawkins, 


If ſhe has 4. If a Feme brings Appeal of the Death of her Baron, and convifs 
J J. the Defendant, and takes another Baron before Execution, if the Defendant 
being the gets Charter of Pardon, this ſhall not be allowed before the Baron and 


ainſt the k ; 
fendant, Feme are warned, and the Feme thall have Execution notwithſtanding 


if after ſhe the Coverture, per Skrene ; but per Gaſcoiga Ch. J. it is not ſo, for 
—— 7 the Feme has diſabled herſelf by the taking of the ad. Baron, and by 
ban bebe, the Juſtices of B. R. M. 2. M. 1. ſhe ſhall loſe her Appeal by taking of 

the 2d. Baron; for the Cauſe of Appeal is, that the wants her Baron, 


bave Execu- 

tion ot Death therefore when ſhe has another Baron the Cauſe ceaſes, and Ceſſante Cau- 
75 him. ſa ceſſet Effectus, and the ſame it ſeems of the Execution of the Appellee. 
2 nſt. 69. B ] . H g 

> Hawk, Br. Appeal, pl. 148. cites 11 H. 4. 48. 

Pl. C. 164. ; x | 

cap 23. S. 38. S. P. but ſays it ſeems clear, that in ſuch Caſe the Appellee ſhall not . 
without the King's Pardon, and that he does not find it ſettled what ought to be done with the Ap- 
pellee in this Caſe; but it ſeems certain, that the King cannot proceed againſt him by way of Indict- 
ment, becauſe he is attainted already; and therefore it may be penny argued, that the Court may 
award Execution of him Ex Oihcio, or at leaſt ar the Demand of the ing ; for otherwiſe he would 


lave his Life by reaſon of the Attainder by which he is adjudged to loſe ir, 
5. I. 


» —„ oth M PIE OT, *% «+ 4+ % „„ „ 1 
— — = CEITIFISIS — „* 8 W. 28 „. 


Appeal. 527 


5. fs Man who has no Authority kills the Party adjudged to be hanged, Br. Appeal, 
elony, and the Feme ſhall have Appeal; tor it is no ſuch Corrup- Pl. 251. cites 
tion of Blood by the Attainder between the Party and his Feme as it is be- 8 * 2 
gern the Party and his Heir ; tor the Heir ſhall not have Appeal; If the Hus- 
nod Nota Diverſitatem by the beſt Opinion, but it was not adjudged. band be at- 
Br. Appeal, pl. 5. cites 35 H. 6. 57, 58. _ tainted of | 
: x , Treaſon &c. 
ind any Perſon kills him, the Wife ſhall have an Appeal, Co. Litt. 33. b. —— Inſt. 215. (a) S. P. 


tor notwithſtanding the Attainder he remains her Husband, and his Body is not forfeited to the King, 
but till Execution, remains his own. 


it 18 


6. If a Man is convicted of Felony, and adjudged to Death, and the Of- 8. P. and ſo 
ficer Alls him with his Sword, his Feme ſhall have Appeal, and the At- 'fartainted 


rainder of the Baron no Diſability to the Feme. Br. Nonability, pl. 2 
43. cites 35 H. 6.57, 58. | et if he 
(ain, his 


Wife ſhall have an Appaal, for notwithſtanding the Artainder he was Vir ſuus, but the Heir cannot 
have an Appeal, for the Blood is corrupred between them. 2 Inft. 69. | 

gut no one except the Wife can bring an Appeal of the Death in ſuch Caſe, becauſe in this Cafe, 
and likewiſe in the Caſe of Treaſon, he can have no Heir. 2 Hawk. Pl. C. 165. cap. 23. S. 40. 


7. Appeal by a Feme groſsly enſcint, of the Death of her Husband, and 
the Defendant was attainied at the Suit of the Feme, and the Appear- 
ance of the Feme recorded for all the Term. Br. Appeal, pl. 112. Cites 21 
E. 4. 72. 5 
6. Ic is a Queſtion, if a Feme Sole brings Appeal as ſhe ought, Proceſs Jenk. 135. 
continues till the Defendant be outlaw*d, and the Feme takes Baron, whe- Pl. 82. §. C. 
ther the may demand Execution. But per Brian and Huſſey, the may de- accordingly. 
mand Execution. Br. Appeal, pl. 112. cites 21 E. 4. 72. | 
9. Note, it a Feme who has Title ot Appeal of the Death of her * S. P. Br. 
Husband takes other Husband, he and the Feme ſhall not have Appeal; Appeal, pl. 
for the Feme ought to have it ſole, and fo * the Appeal determined; and E I . 20 
the Reaſon is becauſe tha Feme not having a Husband is not fo well St P. G. 59. 
able to live, and therefore when ſhe has another Baron the Appeal is (B) S. P. 


etermined. Br. Appeal, pl 109. cites 1. and by the 
ee et n e 2d paris 


her Appeal is gone notwithſtanding the 2d Baron dies within the Year and Day of the firſt Baron, 
cites Trin. 20 H 6. 46.——2 Inſt 68, 69. S. P. accordingly ; for ſhe muſt before any Appeal brought 
continue Fæmina Viri ſui, upon whoſe Death ſhe brings the Appeal. 2 Hawk. Pl. C. 164. cap. 
23 $.38. SP for being given her only from a Regard to her Widowhood, it cannot but ceaſe when 
that determines, and being once barr'd it is barr'd for ever. | 


th —_ 
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(B) Appeal of Murder. Who ſhall have it. The 
Heir. 


* H E Heir of him who dies outlaw'd ſhall not have Appeal. Br. But this 
Appeal, pl. 116. cites 2 E. 3. Fitzh. Coron. 40. Ro to be 

tla 
Felony, which is Corruption of Blood. Ibid. 8. P. Br. N pl. 131. cites 2 Aſſ. 3. vn 6 
Corone, pl. 67. cites 2 Aff. 3. that where A. being outlaw'd of Felony was kill'd by J. S. yer J. S. 
was arraign'd of it; And Brooke ſaid, but ſee elſewhere that the Heir ſhall not have Appeal by Reaſon 
of the Corruption of Blood, | | 


2. In Appeal, if a Man be kill'd who has no Feme nor Son, and his 
Daughter, Siſter, or other Coſin, who is a Feme, is his Heir, and he has 
an Uncle or other Male Co/in, who is not Heir but of the Kin, ſhe ſhall 


not have Appeal]; for the Statute of Magna Charta 34. is that none * 
be 


. Appeal. 


— "RY —— —_—_—— 


be taken by Appeal ot Feme but ot rhe Death of her Husba 
theretore the Appeal is loſt. Br. Appeal, pl. 68. cires 29 Aff. 
St. P. C. 59: z. The Husband was kill'd, and atterwards the Wife died with, 
b. (E) S. P. the Year. The Heir ſhall not have Appeal, becauſe the Appeal — 
cites Trin once given to the Wife, ſo that the Action was once out of rhe Blood 

7 


— 
nd, and 
25. 


by N and therefore cannot be given to the Blood again. Keil 
cue and Gf. Caſus incertt temporis. 

Newton, | 

* ſhe died before any Appeal commenced.——2 Hawk. Pl. C. 164. cap. 23.8, 39. S. P. and cite; 
8. C. 


W. 120. a. pl, 


Appeal ot 4. If a Man has Aion of Appeal of the Death of a Man 254 dies 


Death by „e tb» i 8 1 
xr $2 Heir the within the Near, and the Suit deſcends to ſeveral one after another Within 


| „the Tear, there the laſt to whom it deſcends fall have the Appeal ; 
_ 75 2 ſtanding the Death . others to whom f was firſt Wel Per Thin: 
fendant was 3 conceſſit. But Gaſcoigne Ch. J. held ſtrongly contra. And 
23 1 rooke ſays it ſeems the Law is with him. Br. Appeal, pl. 30. cites 
and by "230 Fi; 4. IT. 


Judgment 

the Pardon of the King granted to the Defendant was allowed upon the Death returned in a Scire Hus 
againſt the Plaintiff evithout ſuing other Scire Facias againſt the Heir of the Plaintiff, for the Appeal i 
given to the Heir of the deceaſed only, and it is Action Perſonal, which dies with the Perſon. Bur O 
Grevil, Mordanr, and Wood, Scire Facias ſhall iflue againſt the Heir of the Plaintiff, for the Has 
ſhall have Appeal within the Year if he has not been nonſuited, nor releafed the Appeal, for wing; 
the Year it ſball deſcend from Heir to Heir if it was to 20 Heirs, for it is a ſpecial Puniſhment given 5 
the Blood, and the Execution ſhall enſue the Original, and therefore when he is outlawed, nothi 
reſts but to make Execution, and therefore if the Plaintiff dies before Execution the Heir ſball hate it, and 
ſo Scire Facias ſhall iſſue to warn the Heir. But per Conſtable, Keble, and others e contra, and that 
in the time of R. 3. it was adjudged that Scire Facias ſhall not iſſue againſt the Heir, and that it is on] 
a Perſonal Action which dies with the Perſon, and thereſore it he to whom it is given dies within the 
Year, it ſhall not deſcend to the Heir. Br. Appeal, pl. 88. cites 9 H. 7. 5. 

* S. P. Br. Appeal, pl. 141. cites 38 H. 6: 13. Ibid. pl. 144. cites 9 H. 7. 5. S. P. 4d there. 
fore per Vaviſor, it a Man brings Appeal and is Nonſuited, or dies within a Year or after, the Heir ſhall 
not have Appeal, and Conſtable to the ſame Intent many Ibid Jenk 182. pl, 70. cites 8. C 
and 8. P. and that the ſuing a Scire Facias againſt the Heir would be in vain ; for the Appeal which 
was once begun dies with the Appellant, and does not deſcend ; but that it would be otherwiſe if it 
had not been begun, for there it deſcends ; by the Judges of both Benches. In Appeal, if the next 
Heir dies after the * brought, the Appeal is loſt; per Treby Ch. J. Arg. 2 Ld. Raym, Rep 434 
at the Top. Hill. 10 W. z. 

But they agreed that 11 H. 6. 11 H. 4. 11. is that if the Father has 2 Sons, and is Hill d, and the Ela} 
does not take Appeal within the Year, the 2d Son ſhall have Action; for he has it as immediate Heir to the Fu- 
tber, and not as Heir to the eldeſt Son. Bur guzre inde ; for he was not immediate Heir, but he need 
not make mention now of the elder Brother. Br. Appeal, pl. 88. cites 9 H. ;. 5. St. P. C. 59. b. 
(K) S. P. cites Trin. 20 H. 6 46. ? 

Contra where there is Grand- father, Father, and Son, and the Grand father is kill'd, and the Father dies, 
the Son ſhall make mention of the Father; and Vaviſor agreed with Keble and Conftable; and denied all 
that Grevill and the others ſaid, and that the Appeal is not anceſtrel, nor can it deſcend ; and after 
Judgment was given by Advice of all the Court, that the Pardon ſhall be allow'd, and the Defendant 
Sent quit without ſuing Scire Facias againſt the Heir. Quod nota, Br, Appeal, pl. 88. cites 9 H. 5, 5, 

* S. P. Br. Appeal, pt. 141. cites 38 H. 6. 13. | 

If a Man is outlace d in Appeal, and the Plaintiff dies, his * Heir ſhall not have Execution; per Cur. 
For if the Heir commences the Appeal and counts, and after dies, his Heir ſhall never have Appeal, nor 
no other ; bur if the Heir, after the Death of his Anceſtor who is kill'd, dies, and cannot appeal, there 
the Heir of the Heir ſhall have Appeal. Br. ” 7 pl. 156. cites 16 H. J. 15. 

* Br, Appeal, pl. 144. cites 9 H. 7. 5. 8 P. | | | 

It an Appeal be commenced by an Heir <vho dies, hanging the Writ, it ſeems to be agreed by almoſt all 
the Books, that no other Heir can afterwards road in ſuch Appeal, or commence a new one, be- 
cauſe it is a perſonal Action given to the Heir in reſpect of his immediate Relation to the Perſon. killed, 
at the Time of his Deazh, and like other perſonal Actions ſhall die with him; but ſome have held, 
that if the firſt Heir dies within the Year and the Day <vithout commenting an Appeal, the next Heir may 
bring one, but this is doubted by others, and the Generality of Books ſeem ro tavour the contrary Upi- 
nion, as more agreeable to the general Tenor of the Law in Relation to Appeal, which in no Cafe, 
as the Serjeant ſays he knows of, will ſuffer the Right of bringing an Appeal ro be transferred from on 
to another, and compares it to the Caſe ofa Wife dying within the Year and Day in whom the Right of 
Appeal is veſted, no Heir ſhall have Appeal; but that it is held by Sir Matt. Hale, [Hale Pl. C. 192) 
and ſome others, that if the firſt Heir gets Judgment in Appeal of Death and dies, his Heir may have 
Execution. But that Stamford [St. P. C. 59. b. (I) cites Trin 16 H. 7. 15.] doubrs this, and ſeems con- 
trary to many of the old Books, and not eaſily: reconcileable with the Reaſon of the Caſes abovemen- 
tioned. But whether in this Caſe the Court may not award Execution either Ex Officio, or at the De- 


mand of the King, may deſerve to be confidered. Alſo if a Perſon killed has wo e at his 2 
al: 


and m0 [ſue but Daughters, and all thoſe Daughters die within the Year and Day, it may reaſonably be ar- 
1-4, that the Heir Male may have Appeal, becanſe the Right bf bringing one never veſted it any other 
beſore; but ſays he docs not find this Caſe in any of the Books. 2 Hawk. Pl. C. 165; 166. cap. 255 


§. 41. 


' Feme has Iſſue a Son who is murder d, ard has no Heir of the Part 8. 7 x 
„is Father; che Queſtion was, Whether the Uncle of the Part of the Cad r 
at ber ſhall have Appeal or not. Billing Ch. J. Needham and Choke ]. che Appel 
{4d that the Appeal does not lie becauſe he convey'd by Feme, and that lant be Her, 
by the Statute ot Magna Charta 34 a Feme ſhall not have Appeal but and Male, 
the Death ot her Baron. But Brian, Neal, Littleton, and the Chiet {#93%e de: 5 
Baron e contra, and that the Uncle ſhall have Appeal of the Death of A5 7 ' 


2 he 
his Nephew, and yet the Father by whom he made his Conveyance, ſhall have” 


(hall not have Appeal ot the Death of his Son no more than the Mother the Appeal. 

ot the Son. Billinge ſaid that it is not alike, tor the Father is able ge | 17 ; 
to have Appeal of the Death of his Anceltor, contra of a Feme, and — laub. 
theretore bere becauſe the Meſne in the Conveyance was diſabled the 166 cap : 
Appeal dors not he, and fo adjudg'd H. 20 H. 6. 43. tit. Coron. in Fitzh. 7 8 41. 


"where Grandfather, Mother and Sou were, and the Mother died, a Man 10 Th wel 
tilled the Granafather, the Son ſhall not have Appeal, becauſe he conveyed 8 Opl- 7 


by the Mother who is a Feme, and never could hase had Appeal, quod nion at this * 


Nota by award, and there it is ſaid that * Appeal ſhall not deſcend, tor Day, that 
he upon whom it firſt talls ſhall have ir, bur it he dies, his Heir thall r TR 
not have it. Br. Appeal, pl. 104. Cites 17 E. 4. 1. Deckaſed @ 
SIP who derives 
his Blood through a Female may have an Appeal, As the Uncle being Heir on the Part of the Mc 

ther, or the Grandſon by a Daughter &c. And yet the Mother in the firſt Caſe, and the Daughre# 
in the 2d could have had no Appeal; for ſince by the Common Law ſuch Mother, and Daughter 
had not only ſuch a Right to bring ſuch Appeal but alſo to have ſuch Right deriv'd through them 
ww others, it ſeems hard to conflrue the Statute by depriving them of the former to take from them 
the other alſo, eſpecially conſidering that an Heir Male, who derives his Blood through Females, 
ems no way leſs worthy to bring an Appeal than if had deriv'd it through Males ; and all Statutes 
made in Abridement of any Right of the Subject ought to be conſtrued ſtrictly.— * S. P. Br. Appeal, 
pl, 141. cites 38 H. 6. 13. * 


* 
{| 
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6. Appeal was brought by the Sn againſt his Fut her, of the Death of St. Pl. C. 


the Motker of the Flaintiff, and held good, 1or he is Heir to the Mother, C89. 
: < . Cites 8 C.— 
tor Appeal lies as well ot the Death of a Woman as of the Death ot 5% it the 
2 Man, Pr. Appeal, pl. 106. cites 18 E. 4 1. 12 N fey 
ö the Baron, 

their Son ſha!l have the Appeal againſt Lis Alether, for he is Heir to the Father who is dead. Quod nora. 
br Appeal, pl. 106 cites 18 E. 4. 1.—St. P. C. 59. a (D) S P.—A VVoman poiſoned her Husband, which 

is Treaſen by the Statute 31 H $, the Heir brought an Appeal of Murder againſt his Mother ; but the 
Reporter ſays that the Opinion of the Juſtices was (ut Audivit) that the Appeal was not maintainable. 
L. 50. pl 4. 5. Mich. 33 H. 8 Saccomb's Caſe. —D. 50. a pl. 4 in Marg. ſays the Reaſon ſeems as the 
12 thinks, not becauſe the Treaſon extinguiſhes the Murder [as mentioned in the principal 
Caſe] but he intends that the King at his Election may indict her of Murder or Treaſon ; But that 
the Reaſon is, that the Life of a Man ſhall be put but once in Jeopardy, and the King being in- 
titled by Matter of a more High Nature, his Remedy ſhall not be obſtructed by the Suit of the 
Party,——2 Hawk. Pl. C. 165. cap 23. S. 39. ws if the Petit Treaſon be pardoned by the Parlia- 
ment, it ſeems that the Heir can bring no Appeal; for he cannot bring it for the Murder only he- 
cauſe the Petit Treaſon includes Murder, and more, and that being the greater drowns the leſs, and 
therefore the Pardon of that ſeems to pardon the Murder alſo.—8. P. and the Appeal was held 
maintainable, and the Woman was burnt. Jo. 425 pl. 10. Hill, 14 Car B. R. Pigorr, v. Pigott. 
Cro. C 531. pl. 10.8 C. adjudged accordingly.—8. C. cited by Holt, Ch. J. accordingly, 6 Mod, 
217. Tria. 3 Ann. B. R. 


9. There were 3 Brothers, and the middle Brcther was killed, the eldeſt Staundf. Pl. 
died within the Year, and no Appeal brought, the Queſtion was whether 2H 2 $ 8 
the younger Brother ſhould have an Appeal, it was not reſolved. Dyer ſays that 48 ; 


(9. pl. 31. Paſch. 5 E. 6. Bell v. Crakenthorpe. ſuch Caſe 


the Appeas 
being once attach'd in the eider Brother is now gone for ever 


6T 5. If 


* 


dt. P. C. Gs. 8. It the Lord kills his Villain his Son and Het (hall b | 
v4 | ave an Appe. 

ik er Co. Litr. 139. b. 2 
Hale's El. C. g. If there be no Wife of the Perſon killed, then the next He 

— S ls r Common Law ſhall have the Appeal, if ſuch Heir be Male, bur if fu 
Appellant Heir be a Female as Daughter, &c. ſhe ſhall not have it, nor in ſuch 
wuſt be Heir Caſe thall any Heir Male, and therefore the youngeſt Son in Boroy h 
General to Enplith ſhall not have the Appeal though he be inheriruble to 1 


by deceaſed L and. St. P. C. 59. b. (F) cap. 8. | 
ourſe of the Common Law, unleſs the Heir General had himſelf a Share in the Guilt in which Cafe 


the next Heir ſhall have Appeal againſt him, 2 Hawk. Pl. C. 165. cap. 23. S. go. —8 
(B) S. P. cites Fitzh. Corone 459. hs apt. St. P. C 60 a, 


— — 


el rr 10. If the Eldef# Son after Title of Appeal accru'd to him diſables 
4 himſelf, as by attainder of Felony or the like, to that by ſuch Diiabili. 
fays that dy be ſhall not have Appeal, yer the 2d Son thall not have it. $: 
neither the P. C. 60. a. (A) cites Firzh. Corone 235, and 322. and tays that the 
eldeſt nor Law is the ſame 1t the Diſability be in tne Lite of the Auceftor Who 
* is killed &c. 
have it, the one by reaſon of the Attainder, nor the other becauſe he cannot be Heir to his Father 
while he has anelder Brother, who, though he be locked upon as dead in Law to ſome Purpoſes, yet 
in Truth is alive, and capable of forfeiting all Privileges belonging to the Heir, though not of uli 
fit from any of them, and cites Fitzh. Corone 235. but ſays that Fitzh Corone 322. ſeems A. 


trary. 
. [This was Hill. 13. H. 4. where the eldeſt Brother was a Monk profeſſed &c. And ſo a Perſon 


dead in Law.}-———Halec's Pl. C. 183. ſays that a Monk ſhall have no Appeal neither of 
otherwiſe St. P. C 60. a. (D) S. P. accordingly. | PPE neither © Death or 


11. An Hermaphredite, if the Male Sex be predominant, ſhall have an 
Appeal ot Death as Heir, bur it the Female Sex doth exceed the other 
no Appeal doth lie tor her as Heir. 2 Inſt. 69. ; 
Fitzh. Co- 12. A. has a Daughter, his Heir apparent, this Daughter has a Son, foe 
rone 385. dies in her Father's Life-time, then A. is killed; this Son thall have an 
cites Paſch. Appeal ot the Death of his Grandtather ; for by the Death of his Mo- 
15 K. . ther in his Grandfather's Lite-time the Son is the immediate Heir to 
him. By all the Serjeants in England. Jenk. 6. pl. 8. | | 
St. P. C. 60. 13. An Jdict, or one that is Mute, ſhall have no Appeal either of 
a. (D) S. P. Death or otherwiſe. Hale's Pl. C. 183. | 
Firzh. Co- 14: A Man above jo may Appeal, but no Battail waged. Hale's 
rone pl. 385. Pl. C. 183. | 


cites Pa | 
15 E. 2. where the Defendant pleaded not Guilty, Prift to defend by his Body, and flung his Gaunt- 
let into the Court; whereupon it was inſiſted that he was of 70 Years of Age (and ſo ſee that Battail 
lies againſt a Man of ſuch Age) and the Plaintiff imparl'd &c. Scroop bid him refuſe the Gauntlet then 
&c. and afterwards the Plaintiff was nonſuited &c.—St. P. C. 60. a. (D) cites S. C. & S. P. agcordingly 
and yet ſuch Age ſhall ouſt the Defendant ot Gager of Battail &c. 


—_ 


(C) Appeal of Murder. Who ſhall have it. The 
Heir an Infant; And Proceedings 1n ſuch Cale. 


*S.P.Br. 1. IN Appeal, it appear'd by Inſpection, that the Plaintiff was within 
r pl. Age, by which the * Parol demurr'd, and he was arraigned imme- 
M.:2E 3. diately of the ſame Death, wpon Indifment, and was compell'd tio plead 10 
& Tit Co. it, and after was let to Mainpriſe till the Suit of the Party was determ'"- 


ron. 30.— ed; and ſo ſee that no Fury was Sworn upon him immediately, but the 
Raym. 483. Pha 
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Plea recorded, quod nota. Br. Appeal, pl. 36. cites f 11 H. 4. 94. and it wasfaid 


H. 22. E. 3. and [as it 
{gy ſeems, per 
Cur.) thar before the 21 E. 3.23. an Infant could not bring an Appeal, and that they find no Pre- 
cedent of an Appeal brought before that Time, but that now it is frequent. + Br. Appeal, pl. 


119 cites 8. C. & 32 AMT. 8. 


2. In Appeal by an Infant within Age, the Defendant pray'd to be diſ- 
mitled tor the Nonage, and the 5 2 ſaid that they would examine 
the Matter, and if they thong ht that the Appellant is Euilty, he ſhould re- 
main in Ward till the full Age of the Infant. Br. Appeal, pl. 105. cites 


E. 4. 2. 
1 Now per Cur. that an Infant may have Appeal of Murder, and it Br. Cover- 
hall be by Guardian, and not by Attorney, and the Appeal ball not flay "es pl. 2 


til] bis full Age, as heretotore. Br. Appeal, pl. 2. cites 27 H. 8. 11. 2 of 


i the Age 
Hart was admitted per Guardianum, to ſue an Appeal for the Murder of his Brother. Mo. 227 pl. 


646. Hill. 39 Eliz. Perry's Caſe - Lat. 173. Hill. 2 Car. 8. P. admitted An Infant 

have Appeal, but no Barrail waged, and adjudged of late Times that the Parol ſhall not demur. Hale's 
pl. C. 183. Sed Quazre. ———2 Hawk. Pl. C. 161. cap. 23 S. zo ſays that Infancy, old Age, or of the 
Imbecillity of the Plaintiff, is go good Objection againſt his bringing an Appeal, though Defendants 
looſes the Benefit of waging Bartail, and fo puts him in a worſe Condition than if the Appeal were 
brought by one eapab e of Rehting ; for fince the Defendant has proper Means for his Acquittal, by 
purti'g himſelf upon a Trial by his Country, and the Imbecillity of the Plainriff is wholly owing to 
the Act of God, and no ways leſſeus the Imury complained of by him, it is not reaſonable he ſhould 
ſuffer any Diſ-=dvanrage from it. And agreeably hereto it ſecms ſettled of late Times, contrary to the 
numerous Authorities in the old Books, that the Parol ſhall nor demur in an Appeal for the Nonage of 
the Plaintiff; yet it is certain that an Infant muſt proſecute ſuch Suit by Guardian; gut though the 
Guardian be ſo receflary in the Proſecution of ſach Suit, yet if the Infant comes into Court, and ſays 
he will relinquiſh ir, notwithſtanding which the Guardian will proſecute it, the Court may in Dif. 
eretion diſcharge ſuch Guardian, and aſſign another, it not being re:{onable that an Infant be bound 
to continue à Suit againſt his Will, whica demands nothing but Revenge, and will be chargeable to 


him. 


4. An Infant by Guardian brought Appeal of the Death of his Brother 8. C cited 
againtt the Lady Farmer, and atrerwards upon Compontion made, he Arg. Ld. 
came into Court, and diſallowed his Guardian, atter which the Appellee Raym. Rep 


came into Court, and pleaded het Pardon aud had it. 2 Roll Rep. 59. i and 
Mich. 16 Jac. B. R. Onlie's Caſe. | 2 5 


Law by 
Holt, Ch. J. Paſch. 12 W. z. in Caſe of the King v. Toler. 


5. An Infant cannot proſecure an Appeal by Prochein Amy, though he 
may all other Suits, but he can do it only by Guardian, Per Gould, 
j d. Raym. Rep. 557. Paſch. 12 W. 3. in Caſe of the King v. To- 
er | 


6: A. an Infant, as Heir to B. ſued an Appeal of Murder againſt T. 12 Mod. 
and C. was admitted as Prochein Amy to A. At the Day of the Return 372. Stout 
the Court was moved, that the Sheriff might return the Writ, who ſaid that & & * Er 
the Intant with ſome Relations required him to deliver the Writ back to accordingly, 
them, which he did, and that it was uſual fo to do, for an Infant may and ſays that 
diſavow his Guardian or his Suit; but per Holt, Ch. J. both the Writ the 4ppellant 
and Suit are Subject to the Direction of the Guardian, and the Infant | © 
can no more diſpoſe of the Writ than he can proſecute it, tis true, he . Woke «ws 
may be Nonſuited either before or after Appearance, but then the Ap- be an Infant, 
pellee muſt be arraigned at the Suit of the King; he may likewiſe diſ- but that af- 
avow the Suit, and then the Court may diſcharge the Guardian, but 8 5 
it is a Contempt in the Sheriff to deliver the Writ back without any hetore the 
Authority, and he was fined and committed, though the Clerk in Court Return of 
ollered to undertake tor the Fine. The Reporter ſays he heard that the the Writ he 
Chancery being moved ſor a new Writ of Appeal, it was denied upon Pave + 
« lolemn Hearing betore Ld. Keeper Wright, the Maſter ot the — *. aicrthevifee 

| reby 


„1! = - — — * 4 


532 Appeal. 


Þis Guar- Treby, Ch. J. Powell, J. and Ward, Ch. B. 1 Salk. 176. Pach ,, ©; 
ian before B * 5 G! TY * . * 11. Patch. 12 W. 
Holt, Ch. . ? | 
at his Chambers, and that ſhe was there and then admitted accordingly. And it was inſiſted in b b 
the Sheriff, as reported by Salk, and alſo that the Infant having no Guardian at the Tim? off alf of 
purchaſed it was not well ſued out. But it was reſolved if there need no Guardian till the 77 5 Wri 
turnable, for the uſe of a Guardian is to purſue it when it is before tie Court, and not as her "11 re. 
plain of the Oger for not making a Return, and that any Body might ſue out the Writ orig 


for tac In. 


fant, and that there is no Body in Law whole Writ it is, betore the Return, but the Infan;'s 


2 Ld. 5. B. was itdiffed of Murder at the Old Baily, and foumnd Guilty, but 
Bay Tap. got the Queens Pardon. An Infant lodged an Appeal in Propria Perſon; 
S. C. & S. 3 before the een of Goal Delivery the ſame deiſions, which being _ 
and ſee there moved by Certiotari into B. R. it was moved to admit him by Guar. 
the Entry at dian, but denied as too late, becauſe it Ho have been by Guarding FT 
_—_— F ſir/t, and then have mov'd the ſame in B. K. Bur che Court ſaid that 
wha aaa by it the Detendant pleaded this in Abatement, the Appellant might conteſe 
Holt Ch. J. his Plea, and commence a new Appeal by Bill; tor a Nonfüit is Pe. 
remptory, but an Abarement is not. Atrerwards the Appellee being 

at the Bar, and the Appellant in Court his Counſel would have abateg 

the Wrir, and brought an new Appeal by Bill, but the Court retuje 

it, for Holt ſaid that this is not like the Caſe ot YDatts v. Brains, 

in Co. Ent. for there the Writ was void, and the Appellee retuling to 

lead the Intancy in Abatement, intending to take advantage thereof 

aſter Trial, the Court ſaid they would abate the firit Appeal Ex Officio, 

and ordered an Entry that the Appellant being in Court, and it appearijy 

by Inſpection that he is under Age, (about 6 or ) Years old) Ideothe Court 

2 Officio does abate the Appeal. And Holt Ch. J. ſaid that if the Ap. 

Llant had not been in Court, there muſt have been a Writ to hate 

rought him in to be inſpected. Then the Appellant brought another 

Appeal by Bill, and declared againſt him in Cuitodia, and the Appellee, 

being arraigned Inſtanter, demurred to the Appeal and pleated not 

Guilty. The Court ordered the firſt Appeal to be entered as the firſt Day 

ot that Term, and that the Pleading to the ad ſhould be entered Inſtantet, 

that the Demurrer might be firſt determined, and tor that End made it 

a Conſilium to be argued in the next Term, 11 Mod. 216, pl. 4. Paſch. 


8. Ann. B. R. Smith, v. Bowen. 


(D) Appeal of Mayhem, and how to be tried. 


1. Ppeal of Mayhem againſt R. W. and others, R. and W. pleaded 

not Guilty, without praying that the Mayhem be adjudged by tht 
Court, and the Inqueſt prayed that they may ſee the Party whether he be 
mayhemed or nor, Thorp granted it, bur faid that ths is not de Rigors 
juris, for it is at the Election of the Party whether he will ſhew it or noi, 
and faid that the Party by his Plea has accepted it to be a Mayhem, and 
though he recovered Damages now for the Mayhem, he may at another 
Time recover Damages by Writ of Treſpaſs tor the Battery. Br. Ap- 
peal pl. 60. cites 22, Aſſ. 82. 

2. And fo ſee that the Appeal meddles only with the Mayhem, and nit 
with the Battery; and the Judgment was that che Plaintiff recover D. 
mages, and that the Defendant thall be taten; and becauſe ſome pleaded 
and were attained, and others did not come, and the Plaintiff ſaid that 


he would not proceed further againſt them, ic was Awarded that the 
Plaintiff 
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e Sal be taken, tor now it appears that his Appeal is falſe againſt 

57 Off 5 : 
eg e nota. Br. Appeal, pl. 60. cites 22 Aſſ. 82. 

Appeal ot Mayhem, the Detendant prayed that the Court would And Grene 
ſve the Stroke, and ſee whether he had Mayhem or not. Birton ſaid o_ 
this they ought not to do, it the Detendant does not put it in Iſſue, he Ples pe. 
ind alter the Court law the Stroke, and could not judge ot it becauſe it remptory, 
was new, and after the Defendant gave it for Iſſue, and prayed the Court when the 
that the Mayhem ve examined, by which Writ iſſued to the Sheriff to make nn 
jo come ſome of the beſt Phyſicians, and Surgeons in London to inform our Lord fg ov 
the King, and the Court de tis que ex parte ditii Domini Regis injungerentur, be examin- 
und note that the Defendant ſhall not have other Anſwer, ſor it the Sur- ed. Ibid, — 


geons lay that he is mayhem'd, he Wall be thereupon attainted. Br. - 1 1 75 
3 5 No doubt if 
the Defendant puts it in IſTic, and prays that it be viewed by the Court, the Court may take a View 
und then determine the Matter, and it it be doubtful they may award a Writ to the Sheriff to return 
ſome able Phyſicians, and Surgeons for their better Information. But it ſeems that the Court cannot 
proceed to ſuch Trial by the View unleſs the Defendant prays it. 2 Hawk. Pl. C. 160. Cap. 23. S 


85; 


4 Appeal of Mayhem, the Defendant ſaid that it was no Mayhem, 
and prayed that it may be examined by Faſtices who ſaw it, and would 
nt adjudge it becauſe the Stroke was treth, but took ſurety of Peace of 4 
Mainpernors each in 40 I. to the King, and gave Day ot Judgment till 
the Stroke "$7 be cured. And ſo fee that their Judgment is Peremptory. 

Br. Appeal, pl. 135. cites 41 Aff. 27. 

5. It che Defendant prays that the Blow be viewed to adjudge whether Br. Appeal, 
it be Mayhem or not, there if it be adjudged Mayhem by the Court it oy 
is Peremptory to the Detendanr, bur the Law was held contrary by coe 8 
thoſe of Gray's Inn. Br. Appeal, pl. 86. cites 6 H. 7. 1. per Tremail. 2 Hawk. Pl. 

C. 160 cap. 


22.0, 27. ſays it ſeems agreed that an Adjudication made upon ſuch View is Peremptory and con- 
cluſive to each Party. 


6. Appeal of Mayhem, the Defendant demanded the View of the May- 
hem, which was af/igned in the Shoulder of the Plaintiff, and was ou/ted of 
the View becauſe it is of his own Wrong. Br. Appeal, pl. 46. cites 21 
H. J. 33. 
2 if the Maihem be adjudzed by Inſpect ion f the Court, or by a 
Surgeon, this is peremptory. Quod nota per Cur. Ibid. 
g. But it the Juſtices, or thoſe who ſaw it, be in Doubt whether it be à It ſeems that 


| he | they are nor 
Maihem or not, they may refuſe the Examination, and compel the Party to red ay 


put it to the Country. Br. Appeal, pl. 47. cites 21 Hf. J. 40. i” by hole 

View, bur 
may order a Trial by a Jury, at which, it is ſaid that they may, if they think fit, order that the Jury 
Mall have a View of the Wound, 2 Hawk. 160. cap. 23. S. 27. 


9. A Perſon maim'd ſhall not have Appeal. St. P. C. 60. a. (D) cites 2 Hawk. Pl. 
Fitzh. Corone 322. but ſays Quære; tor a Diſtinction muſt be made C. 160, cap. 


where the Plaintiff was maim d by the Defendant, or by ſome other Perſon. * > — 


to be holden 
that the Defendant in Appeal of Mayhem may in ſome Caſes wage Bartail ; but the Serjeant ſays he 
finds no Inſtance in which Battail hath been actually waged in ſuch an Appeal. 


10. In an Appeal of Maihem the Defendant pleaded that the ſame 4 Rey. 43. 
Plaintiff had brought Treſpaſs of Battery, and recover d Damages in that 4 pl. 7. > C. 
Action, and averr'd that the Battery and Treſpaſs is the ſame Mayhem on. c'olved ac- 
= | AY 5 cordingly, 
which the Appeal is brought. And adjudged upon Argument, that it is a tho it was 
lulicient Bar. Mo. 268. pl. 419. Mich. 30 & 31 Eliz. Hudion v. Lee. objected that 

an Appeal of 
Maitem was an Action of a higher Nature than 1 of Treſpaſs; for inaſmuch as in Appeal he 

6 ſhall 
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Mall recover Damages only, and he has already recover'd Damages in the Act ion of Treſpaſs, ir 

for that Reaſon reſolved that the Bar was good. Le. 318. pl. 445. S. C according y. 2 Hank 
PI. C. 159. cap. 23. S 22. cites S. C. accordingly; for it ſhall be intended that the Jury in giving U. 
mages for the Wounding included the Maihem, and no Man ſhall be iable to double Vexation 2 
and the ſame Thing ; but if in ſuch Caſe the Appellee ſhall make it appear by a Special Replicaric. 
that the Maihem has been occaſion'd fince the Verdict in the Action of Treſpaſs by ſome ſubſegu : 
Morrification, Dryneſs, or ſhrinking of the Part by reaſon of the Wound, perhaps he may avoid ſoch 
Plea by ſuch Special Mater; but the Court will not intend it unleſs it be ſpecially ſhe wn. — And fo 
S. P. Le. 31g. in the S. C. 


Mo. 457. pl. 1 1. In Appeal of Maihem againſt ſeveral Defendants, one of them pleaded 
628, Kirton that there was ub ſuch Perſon as one of the Appellees, & quoad the Felon 


0 —_— Not Guilty. Another pleaded Miſnoſmer, and to the Felony Met lh. 
judged ac. This was held 111 per tot. Cur. For a Plea in Abatement, and alſo Ny 
cordingly. Guilty, is not good in any Caſe but where the Lite is in jeopardy, and 
——Noy 36. that in Favorem Vite; whereas this is only an Action in Nature ot 
S. Od. Treſpaſs; and the Court awarded that the Pleas in Abatement be outted 
mdget that and the Pleas of Not Guilty thould only ſtand. Cro. E 
the Plea is and the Pleas ot Not Guilty thould only ſtand. 10. E. 495. pl. 14 
naught — Mich. 38 & 39 Eliz. B. R. Kirton v. Williams & al. 
Ow. 59. S. C. 

and a Diverſity taken between ſuch Pleading in Appeal of Mayhem and that of Murder, that in the 
laſt Caſe he muſt of Neceſſity plead over to the Murder; or otherwiſe if he will join in Demurrer upon 
the Plea to the Writ, he thereupon confeſſes the Felony, and ſo muſt plead over Nor Guilty; but 
otherwiſe in Maihem; for tho' the Declaration be for Felony, yet a Maihem is only a Treſpaſs, and all 
are Principals, and the Defendant's Life not in Queſtion, but ſhall render Damages only, and therefore 
the Pleading over to the Felony is a Waver of the Plea; and this Diverſity was agreed to by Popham 
Fenner, and Gawdy clearly.— Poph. 115. Kirton v. Hoxton, S. C. and held accordingly. 


(E) Appeal of Rape. Who {hall have it. And 
Pleadings. 


1. F a Man be ontlaw'd of Raviſhment of a Feme, or convicted at the Suit 
of the Party, this 18 not Felony ; per Ald. Quzre inde ; tor by 
the Statute of Weſtm. 2. cap. 34. he thall have Judgment of Lite and of 
Member; and it ſeems that the Opinion ot Ald. is that no Appeal is here 
given, but that the King only ſhall have the Suit. Br. Corone, pl. 168. 
Cites 13 E. 3. | | 
This Statute 2. In an Appeal of Rape the Husband, Father, or next of the Blood, ſhall 
gave - Ap- have the Slut, and the Defendant ſhall not be received to wage Battle. 
peal where 
no Appeal lay before, and alſo to other Perſons, ſo as the Woman that never conſented may have her 
Appeal upon this Statute, and if ſhe conſents afterwards then the Appeal is given, as in this Statute, 
2 Inſt. 434. : 

In Appeal of Rape of his Feme the Defendant pleaded Ne unques accouple in lawful Matrimony, becauſe 
one vas affied to the Feme, and after another married her, and after ſbe came to him <vho affied her, and be 
married her, and ſpe after is raviſhed. The firſt who married her ſhall have the Appeal of Rape; for the 
firſt Eſpouſals are good till they are divorced by the Pre- contract, and the Opinion here is that Ne un- 
ques accouple &c in this Caſe is no good Plea; for the Statute gives it to the Barons ſi viros habue- 
rint; ſo that Baron in Poſſeſſion ſhall have it, where Eſpouſals are not void. Br. Appeal, pl. 32. cites 11 
H. 4. 13 
This Statute as to the Husband ſhall be conſtrued ſtrictly, and be intended of a Husband in Poſſeſ- 
ſion, tho' there be good Cauſe of Divorce; for he is her Husband till a Divorce be had. Contra where 
the Marriage is void; for there he is not Vir ejus, and therefore in that Caſe Ne unques accouple &. 
is no Plea by the beſt Opinion, rho* contra in Appeal of the Death of the Husband, or in Demand of 
Dower, becauſe they are by the Common Law. Br. Parliament, pl. $9. cites 11 H. 4 14 2 Hawk. 
Pl. C. 173. cap. 23 S. 62. ſays that Ne unques accouple &c. is a good Plea, and ſhall be tried by the 
Biſhop's Certificate, who, if the Marriage were unlawful by reaſon of a Pre- contract, ought to certi'y 
againſt the Appellant. 


if 
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"a Woman be raviſh'd by her next of Kin, and conſents to him, and has neither Husband nor Fa. 
her, the next of Kin to him ſhall have the Appeal; for he has diſavled himſelf by the Rape, whereby 
be becomes a Felon. 2 Iuſt. 434. Hale's Hiſt, Pl. C. 632.8, P. cites 28 H. 6. Corone 459. 


Hawk. Pl. C. 173. cap 23. 8. 64. Yo . f 
: If there be no Husband, nor Father, then the Appeal is given to the Heir, whether Male or Female. 


Hale's PI. $4 186. 


z. A Feme, Priſoner in the Marſhalſea, made Suggeſtion that the Servant But ibid. cites 
„ the Marſhal had raviſ d her in Priſon 3 and Gaſcoigne commanded the 3 ** 4 
\1arthal to take the Battoon from him, till it was diſcuſs'd it he was 12. and 10 


ailry or not, and commit him to Priſon in Ward, quouſque &c, And H 4. Firzh. 


b - Cur. becauſe the was Covert de Baron, the cannot bring the Appeal Tit. Corone 
Without the Baron; but it the Baron will, they may purſue. And fee A a", 
Appeal by Baron and Feme. Br. Rape, pl. 1. cites 8 H. 4. 21. printed, and 


ſhould be 
* 229, that it may be brought by the Feme alone.] 


4. In Appeal of Rape the Count was, that the Defendant had raviſh'd Fitzh. Co- 
lis Wife contra Formam Statuti 6 R. 2. &c. Exception was taken for t Tous, pl. 86. 


alleging that the Feme did cinſent to the Ravither 3 tor it ſhe did not THT. 


conlent, Appeal is not given on this Stature ; but it was an{wer'd that S. C. & S. P. 


this is inplied in the Words (contra Formam Statuti.) St. P. C. 81, a. accordingly. 


(C) cites Mich. 11 H. 4. 12. Fl. C. 1% 
cap. 23. S. 63. S. P. accordingly. 


5. In Appeal of Rape the Defendant demanded Judgment of the Writ, 
becaule there is not Felonice rapiut in the Writ, and as to the Felony Not 
Grzilty. Thel. Dig. 216. lib. 15. cap. 5. 8 19 cites 1 H. 6. 1. 

6. Baron and Feme may join in Appeal ot Rape of the Feme ; for he And fe 
cantior have it Without his Feme; per Cur, Kr. Baron and Feme, pl. elſewhere 


34. CILES 8 H. 6. 21. the Baron 
brought 
Appeal alone. 1 H. 6. 1. and 4 H. 6. 13. and 10 H. 4. Fitzh. Corone 128. 


7. W. brought Appeal of Rape of J. his Wife againſt 2, and the Fitzh. Co- 
Writ was Ad reſpondendum querentt ſecundum formam Statuti 6 K. 2. cap. 6. one, pl. 228. 
Quare Uxorem rapuit unde eum appellat ; and Exception was taken that _ pri 
the Writ ſhould be Unde eum appellat ſecundum Formam Statuti, and 8 P. and 
not Ad reſpondendum ſecundum Formam Statuti; for the Stature does the Defen- 
not give the Anſwering, but the Anſwering is by the Common Law. dant was or- 
And by Hales J. the Appeal of Rape is given by the Stat. V. 2. whereupon 2322 


J. 7 f ſwer, and ſo 
the Deſendant paſs d over, and Exception was taken to the Writ, becauſe he did, and 
ir did ut ſay that Felonice rapuit &c. & adjornatur. Br. Rape, pl. 4. pleaded Ne 
Wm. Acton's Caſe. | RY oe 

: couple &c. 
—Fitzh. Corone, pl. 1. cites M. 1 H. 6. 1. S. P. of Ad reſpondendum, and the ſame Exception taken; 
and Half. ſaid that the Stature does not give the Appeal ; for that was at the Common Law ; but he 
ſhall anſwer according to the Statute, becauſe rhe Statute ſays that he ſhall not be received to wage 
Barrail, and ſo the Writ good; whereupon the other Exception was taken, and afterwards pleaded Not 
Guilty to the Felony ; and Fitzherbert thinks the Reaſon was, becauſe the Felony is implied in this 
Word (Rapuit,) and therefore the Writ good. | 


8. Tho* by the Stat. W. 1. cap. 13. whereby Rape was turn'd into Hale's Hift, 


Treſpaſs, 40 Days are limited tor the Suit, yet it being made Felony El. C. 533: 


again by the Stat. W. 2. cap. [34.] and no Time limited for it, it may wh N. 


be brought in any reaſonable Time. Hale's Pl. C. 186. ſpeedily pro- 


| ſecared ; for 
It ſeems that a Year and a Day is not allow'd in this Appeal, but ſome ſhort Time, tho' it be not de- 
5 4 in Law what Time, but lies much in the Diſeretion of the Court upon the Circumſtances of the 

act, yet the Stat. W. 1. allow'd only 40 Days, and long Delay of Proſecution in ſuch Caſe of Rape, 


al wa!s 


A ppeal. 


_536 


always Carries a Preſumption of a Malicious Proſecution. 2 Hawk. Pl. C. 175. cap 23 8 
it ſeems that at this Day it may be brought in any reaſonable Time, and lies in the Hiſcretio . 
Court; that the Stat. Weſtm. 1. which turn'd this Offence into a Treſpaſs, limited 40 Da iy of the 
Stat. Glouc. cap 9. which limits Appeals to a Year and a Day, extends only to Appeals of Deed the 
Welt. 2. cap. 34. which makes Rape a Felony again, limits no Time for the bringing of it, b i and 
it to the Conſtruction of Law, which ſhall be agreeable to the ancient Rules of Law, in ſuch Part 

nts 


wherein the Statute is ſilent. 


* P. C 61. 9. If the Lord had raviſp d his Nief or Bond-woman, ſhe might have 
3 4 had an Appeal of Rape againſt him before the Conqueſt, as at this Day 
62. a. S P. ſhe may. 2 Inſt. 181. 


cites Fitzh. 
Corone 17. where it is ſaid that ſhe ſhall not have Appeal of Rape againſt him; but the King aj 
niſh it by way of Indictment. Pu- 


10. In the Appeal of Rape being the Suit of the Party, the King's 
Pardon does not diſcharge the Party as it does upon an Indictment at the 
Suit of the King. 2 Init. 434. 

11. In an Appeal of Rape by Virtue of the Statute of Weſtm 2. cap. 
34: ſeveral Exceptions were taken, (viz.) that the Appellant had count. 
ed, that on ſuch a Day, Year, and Pariſh, the Appellee Kam rapuit 64 
carnaliter cognovit, without ſaying Felonice, and the did not aver it ty 
Fat# that ſhe did not conſent either before or after the Fact done, according 
to the Starute of W. 2. cap. 34. and alſo becauſe in the Conclution of 
the Count it is not ſuppoſed to be Contra Formam Statuti &c. but no Reſo. 
lution was made to theſe Queſtions, the Queen pardoning the Offender, 
D. 201. b. pl. 67, 68. Trin. 3 Eliz. Ellen Lamb's Cale. 


(F) Appeal of Robbery, Larceny &c. Who ſhall 
have it. And againſt whom. 


* Man may have an Appeal of Robbery for the King or Owen, 
as of a Cup of theirs ſtolen, St. P. C. 61. a. cap. 9. cites HI. 
17E. 3. 13. 
But Brooke 2. It is agreed to be a common Uſe, that Churchwardens ſhall have 
ſays it is ſaid, Appeal of Goods or Ornaments of a Church; Quod Nota; and this d: 


— 1 _ boms Ecclgſiæ in Cuſtod ſua Exiſtentibus. Br. Appeal, pl. 31. cites 11H, 
uſed ro be 4. II. 
De bonis Pa- 

rochianorum in Cuſtodia ſua exiſtentibus. Br. Appeal, pl. 31. cites 11 H. 4. 11. S. P. and the 
Churchwardens for the Time being ſhall have the Appeal of Robbery. Br: Appeal, pl. 45. cites 57 
H. 6. 30 31. —2 Hawk. Pl. C. 167. cap. 23. S. 44. ſays it ſeems agreed, that 8 
having Poſſeſſion of the Goods of the Church may have an Appeal of Larceny againſt any one who 


ſhall ſteal them; For they have a ſpecial kind of Property in them againſt all Strangers. 


Thel. Dig. 3. In Appeal of Robbery, if the Defendant ſays that the Plaintiff 1s 


an "h 0 his Villein, this is a good Plea. Br. Nonability, pl. 44. cites 11 H. 


cites 18 E. 4,93. 

3 the which 

is reported 11 H. 6. 23, [but it ſhould be 93.] and Mich. 9 H. 4 f. Hale's Pl. C. 184. S. P. ac- 

2 a 2 Hawk. Pl. C. 167. cap. 23. S. 44. ſays, it is certain that a Villain cannot have Ap- 
al of Larceny againſt his Lord for any of his Goods taken by his Lord, becauſe the Lord by 


eiſing them makes them his own; but it ſeems clear at this Day, that any Tenant who is not a 5 
ain 


Appeal. wo 4 


lein may have Appeal of Larceny againſt his Lord. ——— Lat. 127. S. P. accordingly by Doderidge 
|, co which Jones J. agreed. 


la Treſpaſs, if my Servant has my Goods in Poſſeſſion, and be thereof St. P C 60. 
rolled, he hall have thereot Appeal, per Littleton; Quod fuit Conceſ- b. (F) S. P. 


ſum; tor he is chargeable over to his Maiter, and the ſame appears there . 
of a Bailitt. Br. Appeal, pl. 91. cites 2 E. 4. 15. Corone, pl. 


: 100. [which 
cires Mich. 45. E. 3. 17 where S. P. ſeems admitted. ]J—2 Hawk, Pl. C. 167. cap 23. §. 44. S. P. and ſays 


ir ſeems agreed. —— Either Maſter or Servant may have Appeal in ſuch Caſe. Hale's Pl. C. 184. 
b. accordingly, 2 Hawk. PI. C. 167. 8. 45. and in ſuch Caſe he that firſt commences the Appeal 
ſhall prevent the other. 


5. Note, per Littleton J. that the Opinion of the Juſtices was, that * S.P. Br. 
ifa Man takes my Goods felonionſly, and another takes them from him felo- 1 pl. 
vit, 1 ſhall have Appeal of the 2d. Taking; tor by the firſt Taking Saran 


H. 7. 1.— 


the Property was never out ot me, for a * Felon cannot claim Property, 2 Hawk, Pl. 
and e contra it is ſaid eJlewhere of a Treſpatior, Br. Appeal, pl. 100. C. 7 cap. 
4 | 23 C. 44. 
cites 13 E. 4 6. | ſaps it is ſaid, 
That a Perſon who has been robbed of his Goods, ſtill continues to have ſo far the Poſſeſſion as well as 
the Property of them, that he may bring an Appeal of Larceny againſt any one who ſhall ſteal them 
trom rhe F obber.  Hale's Pl. C. 184. S. of accordingly.— 8. P. 2 Hawk. Pl. C. 167. S. 45. ſays, 
that ſuch Taker of the Goods cloimivg no Property in them, but taking them only as a Felon, had in 
Tudgment of Law reither any Property nor Poſſeſſion in them, but the ſame wholly continued in the 
net Perſon; but if the Guods had been taken from him by a Treſpaſſor under Pretence of ſome 
Title, d tuch re ſpaſſor had been robhed of them, it ſeems the firſt Perſon could have ro Appeal for 
them, — St. P. C. 61. a. cap. 9. S. P. and fame Diverſty accordingiy, cites Mich. 13 E. 4. 3. and 
Fitzh, Corone 62.——— Br. Appeal, pl. 100. cites 13 E. 4. 6. 8. P. and ſame Diverſity. 


6. Brocke makes a Quære, if the Baile of Goods who is robbed by a . Hawk. Pl. 
Stranger cannot have Appeal ſpecially De bonis in Cuſtodia ſua exiiten- — 28 
tibus; For he may have Treſpaſs or Replevin De bonis in Cuſtodia ſua ſays bs 
exiſtentibus. Br. Corone, pl. 141. cites 5 H. J. 18. agreed, that 
a Carrter to 
v hem Goods are delivered to be carried to a certain Place, or in general, any Perſon whatſoever, who 
is o far intruſted with the Guods of another, as, in Judgment of Law, to have the Poſſeſſion, 
»vd not the bare Charge of them, may have an Appeal of Larceny againſt any one that ſhall ſteal 
them, becauſe they have a ſpecial kind of Property in them againſt all Strangers; and it ſeems that 
they may brirg a General Appeal as for their own Goods, or a Special One for the Goods of 
] S. in their Cuſtedy Bur it ſeems clear, that no one can maintain ſuch Appeal who has the Bare 
unge of Goods, as a Prnrler or Got, who in my Houſe have the Charge of my Goods, becauſe in 


tuch Caſe the whole Poſſeſſion, as well as the abſolute Property in Judgment of Law, always con- 
tinues in me. 


7. If two are Merchants in Common, and one of them is robbed and kill- Hale's PI. 
ed, the other ſhall have Appeal of this Robbery. St. P. C. 61. a. cap. £184. 8.P. 
9. cites Fitzh. Corone, 392. [8 E. z. Itin. Canc. ] BY: 


— 2 Haw 


PI C. 167. 
cap. 23. S. 45. S. P. accordingly. 


8. If a Thief ſteals Goods out of the Cuſtody of a Taylor which he 
has of a Cuſtomer, the Taylor ſhall have a General Appeal; per 
Frowike Ch. J. clearly. Kelw. 50. pl. J. Mich. 21 H. 7. Anon. 

9. An Executor may have an Appeal of Robbery done to himſelf, * bur S. F. ac- 


not of a Robbery done to his Teſtator. St. P. C. 60. b. (F) e 
Hale's Pl. 

C. 1843 — 2 Hawk. Pl. C. 167. cap. 23. S. 45. S. P. accordingly, becauſe when the Larceny was 

cammitie d, it was no Injury to the Executor, but to the Teſtator only; and therefore the Appeal for 

it being only a mere Perſonal Action, and veſted wholly in the T'cftator, there is no Doubt but that it 

dics with him, as all other Actions for mere Torts do. 


6 X 10 Appeal 


: Appeal. 


— — 


Hale's Pl. C. xy. Appeal of Felony lies againit a Monk profeſſed without hi; 
3 . _ reign, St. P. C. 62. a. (A) cap. 11. cites Fitzh. Corone 17, Tse 
It Ap- II. 6.] and Trin. 6 H. 9. 5. ; « 29 
| be 


rought againſt an Abbot and his Commoign, the Commoign/ſhall anſwer and plead by himſelf wi 
out his Sovereign. Br. Appeal, pl. 50. cites 15 E. 4. 1. | th. 


12. In Appeal of Rol lery againſt two Acceſſories brought in the Cyuy; 
of W. where the Robbery was done, the Plaintidt ſet forth, that the Prizes. 
als named in the Wrir, and who were attainted, did the Robbery in 1h, 
County of M. and that the Defendants before the Robbery did felomoifly 4 
them in London; It was adjudg'd, that tho the Plaintiit could habe on. 
ly one Appeal againſt the Principals and Accellories, and thut this muſt 
neceſſarily be brought againſt the Principals in the County cf W. yer 
becauſe thoſe of the County of W. and London upon Not Guilty pleaded 
cannot join, and thoſe ot W. cannot inquire ot a Thing in London, the 
Appeal againſt the ſaid Acceſſories ſhall abate, 7 Rep. 2. b. cites D. 
38. Mich. 29 H. 8. Gawyn v. Huſley and Gibbs. 
125 * 13. An Infant ſhall have an Appeal of Robbery. St. P. C. 60. b. 
„ . 
8. P. he- 5 Appeal of Felony lies againſt a Feme Covert without her Baron, 
2323 St. Pl. C. 62. a. (A) cap. 11. 
ne 15. So it lies againſt an Infant; and fo of all others who may commit 


Robbery, 
or any ker Felony. St. Pl. C. 62. a. (A) cap. 11. 


Appeal. 
Hale's Pl. C 185. and the fame of an Infant. Ibid. 
cordingly, both as to Infant and Feme Covert. 


2 Hawk. Pl. C. 168. cap. 23. S. 46. 8. P. ac. 


St. P. C 60. 16. A Woman at this Day may have an Appeal of Robbery &c. For ſhe 


b. cap. 9 : NY 
S. P accord. is not reſtrain'd thereof, 2 Init. 68. 


ingly, cites 
Fitzh. Co- 
rone 357 — 
Hale's " G 
184. S. P. 


— 


(G) At what Time Appeal les. 


Theſe Words 1, Stat. Glouc. 6 Nacts, That Appeal ſhall not be abated for 7. Us 
of the Sta- E. 1. cap. 9. freſh Suit, if the Party ſhall ſue within the Tear and 
the Day after the Deed done. 


neral, not 


making men- 
tion of Appeal of Death any more than of other Felony ; but on comparing them with the other Words 


in this Statute a Man will intend them ſpecially, and that they extend only to Appeal of Death, and to 
no other Appeal; and yet it ſeems that in the Time of E. 3. the Judges intended them generally, viz 
that they extended to all Appeals. St. Pl. C. 62. a. (B) cap. 12. Cites Eitzh. Corone 184. where he ſays 
it appears that Appeal of Robbery ought to be commenced within the Year and Day after the Fact, and 
that Britton 45 & 46. is ſo too; but ſays that the Law is not ſo at this ey for if one being robb d makes 
freſu Suit, tho he does not commence his Appeal within 2 or 3 Years after the Robbery, yet it is well 
enongh, as appears Paſch. 7 H. 4. 38. S. P, Aer 4 and the judging of freſh Suit lies in the 
Diſcretion of the Court. Hale's Pl. C. 185. 2 Hawk. Pl. C. 168. cap. 23. 8 48. S. P. accordingly; 
but ſays that it ſeems that one who has been guilty of a groſs Neglect in purſuing the Offender, may 
be barr'd of ſuch Appeal as well within the Year and Day as after; for that the Common Law ſeems in 
all Appeals to have required that the Appellant make freſh Suit; and the Stat. of Glouc. which takes 
away the Neceſſity of it in Appeals of Death brought within the Year and Day, extends not to other 


Appeals. | 


2. The Suit is freſh enough if the Diligence of the Party be done, not- 
withſtanding the Robber be not taken in a Near after, and be taken by 
another. Br. Appeal, pl. 23. cites 7 H. 4. 43. 1 


2. Appeal 


— — K _. * 
A . 


_” TT" "OT" 


+, In Appeal of Death, after Declaration the Plaintiff mas nonſuited, 
ind the Delendant was arraigned upon the Declaration, and ſaid that of 
the ſame Death he was indifted 155 and arraigned, and pleaded Pardon of 
the King, which was allowed to him, and went without Day; Judgment 
&c. and he ſhew'd the Charter, and it was allow'd again; quod nota. And 
(1 ſee that rhe Plaintiff had Appeal after the Arraignment at the Suit of the 
King, and the Detendant was twice arraign'd. Quod nota. Br. Appeal, 


pl. 33- cites 11 H. 4. 41. KS Ip | . 
4. After the Year and the Day Appeal of Death does not lie; per Hank. 
And hence it ſeems that other Appeals of Larceney lie well. Br. Appeal, 
pl. 37. cites 12 H. 4. 3. ; a 5 . 

5. Where the Writ ot Appeal of Death of his Anceſtor was brought Br. Neat. 
in the Year, and before the Return the Near was paſs'd, and the King tachment, 
fied, and yet upon Cerciorart to bring in the Writ the Plaintiif ſhall 27 cites 
hive Re-attachinent after the Year. Br. Appeal, pl. 98. cites 10 E. 4 Fürh Re- 


13. 14. attachment, 
5 : pl. 8. cites 
8 (accordingly, and ſays that the Juſtices commanded a Note of the Re. attachment to be made and 


ew n to them, and that the Writ of Appeal was enter'd of Record in Bank before it iffued to the 
Sherift. 

1 opeal of Death was abated by Demiſe of te King, and the Defendant came and ſhew'd Pardon of the 
kin, ard that the Year was pajs'd, and pray'd the Pardon to be aliow'd; and by the Juſtices of both 
lenches, the Ne attachment ought to have been within the Year after the Death of the King, and be- 
ac not &e, theretore the Pardon was allow'd, and tne Defendant went quit. Br. Appeal, pl. $1, cites 
7. @ 5 
Anſel of Death, (ſince the Stature, 1 E. 6. cap 3.) if the Writ be delivered to the Sheriff with in 
{> Vear, ard before the Kerurn thereof, or that the Sher F has dne any Thing, the King dies, and the 
Yoar expires before the Return. Day, in thts Cale the ommon Law will give Remedy to the Plaintiff, 
vie a Uerticrari returnadle in B. R. and thereupon the Plaintiff hall have Re- attachment, tho' it comes 
not in by the Keturn of the Sheri, buc by Certiorari, and this is by rea on of the Neceſſity of the Mat- 
ter; for otherwiſe the Plaintiff who lawfully purchaſed his Writ within the Year, without any De- 
fault in him, will loſe his Appeal, the Year and Day being now paſt; and therefore, ſince by 4& in Lacu 
the Writ is diſcontti.iucd, the Law will give Means to revive It, that the Party may not be without Re- 
medy. © Rep 3%. à. b. Trin. 1 Jac. Diſcontinuance of Pro. efs &c. by Death of the Queen, 

2 Hawk, PI, C. 163. cap. 23. 8 33. fays, that if an Apreal had been abated by the Demiſe of the King 
betorg 1 E. 6. cap. 7. (by which this Miſchief is provided againſt] it ſeems cl-ar that the Apvellant 
might have ſued a Re attachmept againſt the Appellee within the Year and Day atter ſuch Demiſe, be- 
caule he was ia no D. fault, and otherwile would have been without Remedy, 


2 Ui. 
13 


6. 3 H. J. cap. 1. parag. 16. If the Felons and Acceſſories in Murder le At Common 


ecquitted, or the Principal of the Felony, or any of them, attainted, the Wiſe 2 A. 
v next Heirs to him ſo flain may have their Appeal within the Tar and Day nd for. 


after the Murder done againſt the ſaid Perſons ſo acquitted, and all their Ac Myrder os 
ceſſaries, or againſt the Acceſſaries of the Principal, or any of them ſo at- Robbery, tho” 


tainted, or againſt the ſaid Principals attainted, and the Benefit of the Clergy nj * 7 . 
act had, a Appeal was 


| | after brong hr 
for the ſame Crime, Auterfoits acquit upon the Indiftment had been a good Bar to the Appeal. 2 Ha'e's 
Hiſt, Pl. C 249. cites 16 E. 4. 11. a. and therefore the Juſtices at Gmmon Law would rarely arraien a 
Priſoner upon an Indictment, eſpecially for Murder <ithm the Tear after the D ath, in favour of the Ab- 
teal. Ibid. cites 22 E. 4. Corone 44. Unleſs the Appellant had been an Intant, cites 32 H. 6. Corone 
278, 279. Or the Evidence had been very pregnant, and cites 21 H 6. 28. b. 


. If a Stroke be given on one Day, and the Perſon dies on anct her Day, 2 Inſt. 320 
it ſeems the Appeal ſhall be commenced within the Year after the Stroke _ this p 
given, becaufe the Death inſuing ſhall have Relation thereto &c. and — 
che Word (Deed) in the Statute ſhall be intended the Felony whereon but fays thar 
the Appeal is commenced ; for if one be Acceſſary a Year after the Ho- the Year and 
micide or Murder committed, Appeal lies again him, and yet it is not P. ball be 


* . - wy * — cou” 
within the Year and Day after the Homicide or Murder committed. ob, 


St. P. C. 63. a. (A) (B). Death ; for 
5 | before ſuch 
ime no Felony was committed, and that thus it has been often reſolved and adjudged, and the Rex. 


ſun 


% Y © IND . Bo 9» 


acts 


| 
| 
| 
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„ 


E. ppcal. 


ſon grounded upon Relation, which is a Fiction in Law, holds not in this Caſe, And it an A, 5 6 — 
Murder be brought, and hanging the Suit, and after the Year and ny Is run out one boca. 
ſary to the Appeiiee, the Plaiatitt ſhall bave an Appeal againſt him after the Year and Day pat — 
the Death; but it mult be brought within the Year nd Dey after this new Felony as Acceſſar Fa 
Cauſe in this Caſe (after the Deed ) is underſtood after this new Felony done as Acceſſiry, —— 1 
33.8. P. accordingly, if the Stroke be given the 1ſt of January, the Year fall end the iſt of Denne 

It a Stroke be given the 1/t of Jan. and the Party dies the 1ſt of Marck follow irg, the Day aud Ve. 
for bringing the Appeal is to be accounted from the Death, and not from the Stroke, contrary to ng 
Opinion of Stamford's Pl. C. 63. a — Hale's Hift. of Pl. C 427. cap. 33. cites Co. Pl. C. 53 and tz X 
$20.] upon the Stat, Glouc cap. 9 ard 4 Rep. 42 b. Heydon's Caſe. 2 Hauk P.. C. 162. c, 
S. 33. ſays it has been holden that the Computation ſhall be from the Wou d given, and nor from. he 
Death, and that this Opinion ſeems ſomewhat favour'd by the Letter of the Statute, vix. That the 6 
ty ſhall ſue within the Year and Day after the Decd done; but no Deed is done at the Time 3 nn 
Death, but at the Time of the Wound; yet the contrary is ſettled to be Law, and is certainly 8 f 
agreeable to the Intent of the Statute; the plain Import whereof ſeems to be. That the Appellant bal 
not be adjudged to have made Default of freſh Suit, unleſs he has been negligent a Year arq a 14, 
but negligent he could not be, as to the bringing an Appeal before the Party was aCtually dex4, boy, 
till then no Appeal lay. And agreeable hereto it ſeems alſo to be ſettled, that if a ber hn become, Ac. 
ceſſary after the Death by receiving the Otfender, an Appeal lies againſt him ar any Time within the 
Year and Day after ſuch Receipt, becauſe till then the Appellant could not poly be guilty of > 
Negligence as to the bringing an Appeal againſt the Recetver, And ibid. S 34. fays it ſeems th, 
in any of the Caſes abovementioned, the Year and Day are to be computed from the Beginning af te 
Day on which the Death or Receipt &c. happened, and not from the preciſe Minute or Hour, hecyy 
regularly the Law makes no Fraction of a Day, and therefore if the Party dies at any Time the 14 gf 
January, the Year ſhall end the iſt Day of January following. 


But then 8. An Appeal of Robbery may be brought by the Party robb'd 20 urs 
28 it after the Offence committed, and that he ſhall not be bound roghring it 
St. Pl. C. 62 Within a Year and a Day, as he muſt do in an Appeal ot Murder. Apreed 
b. lib. 2. by the juſtices. 4 Le. 16. pl. 58. Trin. 26 Eliz. B. R. Doylie's 
cap. 12. Caſe. : : 

The Caſe of 9. An Appeal of Rape, Robbery, Felony, or Murder is brought, and 
2 pending this Appeal the Appellee is indicted at the Suit of the King. The 
yg Z of Proſecution upon this Indictment ſhall be ſtay d until the Appeal is de- 
Robbery, termined; tor otherwiſe the King thould deſtroy the Suit ot the Party; 
Rape &c. for this Reaſon the King by his Pardon cannor bar an Appeal. Rex, 
are not with- Jet eſt Injuſtum, tacere non poteſt, by all the Judges of England. 


in the Sta- 
tute 3 H. 7. enk. 160. pl. 4. 


cap. 1. and 

thaekes Auterfoits Acquir, upon an Indiftment within the Year, ſtands as at Common Law a good Bar 
to an Appeal of Robbery, or any Offence other than Murder or Manſlaughter ; and yer the Judges 
at this Nay never forbear to proceed upon an Indictment of Robbery, Rape, or other Ottence, though 
within the Year, becauſe Appeals of Robbery eſpecially are very rare, and of little Uſe, ſince the dt. 
tute of 21 H. 8. cap. 11. gives Reſtitution to the Proſecutor as eſſectually as upon an Appeal. 2 Halc's 
Hiſt Pl. C. 250. 


10. A Perſon indicted of Murder was acquitted, and afterwards an Ap- 
peal was brought, and this by Direction of Holt, Ch. J. before whom 
the Trial on the Indictment was, the Jury acquitted him againſt Evi. 
dence, and the Appellee being found Guilty on the Appeal was hanged. 
11 Mod. 217. pl. 5. Paſch. 8 Ann. and Ibid. 228. pl. 2. Trin. 8 Ann. 
Young v. Slaughterford. | | 


(H) Before whom it lies. And How. 


2 Hawk. Pl. I. IF the Juſtices in Eyre are in a County, and one will commence ap- 
C. 156. cap. peal in B R. for Matter done in the ſame County where che Juſtices 
S. 5. in Eyre are, it ſeems that the Appeal is well commenced, becauſe the 


King has determined the Power ot the Juſtices in Eyre as to this 4 


23. S. 5. 
S. P. but 
ſays, he ſup- 


% ” —_ - 


TY \S* 


the Gaol, Br. Appeal pl 19. cites + H. 4. 27 


— a. 


| A ppeal. 541 
it the Appeal be commenced betore the Juſtices, if he will bring poſes it muſt 
os Appeal e wards in B. R. it will be a good Plea to ſay that He be intend- 
15 other Appeal pending, becauſe it is not reaſonable that the Party by r "3 
- 


nis own Act hall change the Appeal once well commenced. Kelw. 152. poker al 


EI. Writs of 
b. pl. 4 Appeals muſt be returnable in B. R 


2. Appeal was brought before the Fuſtices at Newgate of Robbery &c. * S. P. Br. 
and ſo note that Appeal lies well betore the“ Zuftices of Gaol- Delivery, N pl. 


and 2 ic is otten uſed. Quod nota, Br. Appeal, pl. 51. cites : ok 
4 All. 1. 


z. Appeal may be * A the Sheriff and Coroner by Bill, Br. Ap boat J. 
U 5 KAT to a 1 : - Jal raar 
Appeal, pl > A & A 2 1 i 5 | NO * 
Coroners may receive Appeals, but he did not lay that they may determine the als. Br. Appeal, pl. 
56 cites 17 Ad. 5. Br. Corone, pl. 82. cites 8. C. and S. P. It Ges Here that 4 
may finiſh Appeals taken before himſelf if the Plaintiff be not nonſuited. 
Aſſ. 97. 

Unon the Statute Magna Charta cap. 17. Britton and divers have been of Opinion that upon Appeal 
commenced before the Sheriff and Coroner, tho' they might award Proceſs againſt the Appellee till Exi- 
gent, yer they cannot award the Exigent nor put him to Anſwer if he appears, but can only award him 
to Pri'on by this Statute, therefore (Quzre, for Britton and the Rook of Aſſiſe which are contrary, wrote 
long after the makirg the ſaid Statute. St. P. C. 64. a. (A) — Haſe's Pl. C. 171. the Coroner together with 
the Sheriff hath Power in the County to reccive Appeals of Robbery and other Felonies, bur then it muſt 
be of a Felony in the ſame County; and upon this Appeal they may grant Proceſs till Outlawry, but 
it ſeems they cannot ſend an Exigent, becau'e prohibited by Magna Charta cap. 17. Ibid. 179. Ap- 
reals may be protecuced by Bill before Sheriff and Coroner. 2 Hawk. Pl. C. 51 cap 9. S. 41. ſays 
it ſeems probable that before the Stature Mag. Chart cap. 17 Coroners might try Offenders as well as 
receive Accuſations againſt them, but it is agreed that ſince the Statute they cannot; and it is agreed 
that Proceſs may be awarded in the County Court on ſuch Appeals till the Exigent, bur it ſeems que- 
ſlionable whether ſuch Proceſs may properly be ſaid to be awarded by the Sheriff and Coroner jointly, 
fince the Coroner being (as he ſuppoſes) the only Judge, it ſeems molt proper that the Proceſs be 
2warded by him only; neither doth it {cem clear that the abovemention'd Statute reſtrains the Coroner 
trom awarding an Exigent, and outlawing the Appellee there upon; for fince, as it is agreed by all, an 
Etterder might become attainted by an Ahjuration of a Felony made before a Coroner, why not as 
well by an OQutlawry pronounced by him? And accordingly we find it taken for granted in ſome of 
the od Books of the beſt Authority, ſince this Sratute that Appellees may be outlaw'd for not appear- 
ing on Proceſs before the Coroner. 2 Hiwk. Pl. C. 156. cap. 23. S. 10. ſays it is certain that an Ap- 
pea] may be commenced before the Sherift and Coroner by Bill, and removed from them into B. R. by 
Certiorari, as is more fully ſhewn. Ibid. cap. 9. S. 39. 40. 41.— Halc's P. C. 179. S. P. 


Br. Appeal, pl. 62. cites 22 


4. So before the King * in B. R. by Bill, and fo it was, quod nora, that f S. P. Br. 
Sheriff and Coronets may take Appeal by the Statute, Weftminſter, 1. Appeal. pl. 
cap. 10. and by ſome they t determine it, but may award Proceſs till the $3: ves 3 


Exigent, and tuch like in Antiqua LeEtura in the Time of H. J. and rag og 
it ſeems to be Law. Ihid. of the 
12 ſame King. * St. P. C. 64. b. (D) S. P. 


5. Appeal was brought before the Fuſtices of Goal Delivery in their Cir- Juſtices of 
cut at WW indior, by the Statute which wills that Fuſtices of Goal Deli- wha} #1" 


2 ſh 
very have Puwer to make Proceſs of Felony, and to determine it „N — 4 


England, and make Proceſs to the Sheriffs, quod nota. Br. Appeal, pl. 11. — un- 
cites 44 E. 3. 44. | leſs againſt 

s ; thoſe Perſons 
are in the G aol before them, and not againſt thoſe cube are at large; for their Authority is to deliver 


Bur it is uſual that if others are inditted, and taken after their comino they Ar ai : 
| ri aign them u Indict- 
ments, contra ucon Appeal, as appears there. ibid. 4 ETD 18 3 


If one be in Priſon for Felony in 3 R. or before Juſtices of Gaol Deliver 7 
Wb . „and after is let to Pail 
* Appeal by Vill lies againſt him notwithſtanding this Bailment. St. P C64, b. 65. a. D 
- 7- 35. and Mich. 32 H. 6, 4. and Fitzh. Mainpriſe, 12. But that again ſt one let at large by Main- 
riſe + You aps wy have Appeal, becauſe he is not i» Ward. St P C. 65. a. cites Paſch. 9 E 
+ 2.avd Mich. 39 H 6 29. Haie's Pl. C. 179. S. P accordingly. . ö 
3.84 8 accordingly 19 gly 2 Hawk. Pl. C. 155. cap. 


1 by Hill may e commenc'd before Juſtices of Gaol Delivery, hut then the 4 pellee, ar the Time 
vi the Appeal taken sgainſt him, muſt be a Priſoner in the ſame Gaol, whereof the [uitices are to make 
p . 


Delivery ; 


— V ts. ct. — 


rr. ..... 


m 


- 


642 Appeal. 
Delivery; Or one of the Appellees at leaſt muſt be ſo at the Time of the Appeal taken agai 7"; — 
the others, or otherwiſe the Appeal is not good. St P. C 64. b. (C) cites 13 H. 4. 1 and 
H. 4 2. But an Approver may Appeal others who are not in Priſon but at large, but this hy ** 9. 
Statute De Appellatis. y the 


—_—_—— 


As if one 6. 1 H. 4. cap. 14. All Appeals of Things done within the Realm, fh 


Subject kill 2 ; | | 
pad, de ul be tried by the Laws thereof ; and of theſe done out of the Realm, l 


Subject in a the Conſtable and Marſhall of England for the Time being. 
Foreign 
Kingdom, the Wife of him that is killed may have Appeal here before the Conſtable and March ] 
St. P. C. 65. a. (B.) Ibid. ſays that ſome have ſaid upon this Statute that if one be 5 
France, and dies thereof in England, no Appeal lies thereot unlefs the Parties were there in the 5 
vice of the King; Quære de ceo, F 
Petition was made to the Queen to make a Conſtable and Marſhal}, bur ſhe woald nor. Hutt 
cites 26 Eliz. Doughty's Caſe. o in Sir Francis Drake's Caſe, Co. Litt. 74. b —2 Hawk Pl 0 
157 Cap 23. 8. 12 8 P. accordingly, and ſays they ſhall proceed according to the Civil Law and 
give Sentence by Teſtimony of Witneſſes or Combat, and alſo that ir ſeems clear, that no ſuch A 
peal can be proſecuted before the Marſhal alone without the Conftable.— And ibid. S. 13. fa. 
it has been holden, that if a Man dies in England of a Wound given him in a Foreign Realm & 
may be Appealed by the Intent of this Statute, before the Conſtible and Marſhall, for chat ir dey 
tain, that he cannot be tried by the Common Law ; and it cannot be thought the meaning of this Sn. 
tute in reſtraining the Civil Law, in Caſes within the Conuſance of the Common Law to reſtrain all 
in Caſes which the Common Law had nothing to do with, and which were properly Cogniſable b 
the Civil Law, and by that only; for the only End of fuch a Conſtruction would be to cauſe a Fal. 
lure of Jultice. 


St. P. C. 7. Note by all the Juſtices, that Zuftices of Peace cannot take Ap. 
65.2. (A) peal of any Approver, nor of another, for their Commithon does nor 


25; Hil. extend ſo far. Br. Appeal, pl. 18. cites 2 H. 4. 19. 


4 E. 3-95. 
x och os Kanal may be commenc'd hefore Juſtices of Peace; becauſe they have Power by their Com. 
miſſion to hear and determine Felonies; but Staundford ſays, Quere tamen ——Hale's Pl. C. 1:9. $ 
P. cites 44. E. 3. Corone 95. Quod Quere. 

It ſeem'd to Fitzherbert, in Abridging of the Caſe of 44 E. 3 that Juſtices of Peace having Power 
by the Statute of 34 E 3. which there is calle (Le novel Statute) might receive an A opeal by Bill, 
becauſe they had Power to bear and determine Felonies at the Suit of the King, and the Book at Large 
ſpeaketh only of Juſtices of Gaol Delivery. 2 Init. 420. 2 Hawk. Pl. C. 156. Cap. 23. S. 9. ſays 
that F * ſeem'd of ſuch Opinion by Virtue of the the Statute of 34 E. 3 1. which enact; that 
E of Peace ſhall here and determine all manner of Felonies, and Treſpuſſes in the Came County, 

c. but that there is much greater Authority for the contrary Opinion; and that the Caſe in the 
Year-Book, in the Abridgment whereof the ſaid Opinion of Fitzherbert is infiwuated is plainly miſ- 
taken, for it makes no mention of Jultices of Peace but only of Ju'tices of Gaol Delivery ; to which 
may be added that the ſaid Statute is expreſs that they ſhall have Power ſo to do at the King's Sui 
which muſt be either taken to exclude the Suit of the Party or to ſignify little or nothing. 


In ſuch 8. A Man is killed in Scotland, his Feme may have Appeal in England, 


Caſe the which proves that Scotland 1s parcel of the Realm of England, or 
Wie of he 2 N . 1 
Deceas d within their Juriſdiction, as it ſeems. Br. Appeal, pl. 153. cites 13 
had her Ap- H. 4. 

peal be fore | 

the Conſtable, and Marſhall. . Co. Litt. 74. a. b. and ſays that ſo it was reſolved in Q Eliz. Time, 
in Sir Francis Drake's Caſe who had ſtrook off the Head of Down in Partibus Tranſmarinis, that his 
Brother and Heir might have Appeal, but the Queen would not conſtitute a Conſtable of England, 
&c. Et ideo dormivit Appellum 


And per 9. Appeal may well be attached in full County before the Coroner and 


Strange ſuch $/.;#, but there is uo neceſſity that the Sheriff be there preſent, for the C- 


wer he. Yoner only is Fudge of it, and the Sheriff by the Statute thall coacroul 


fore the Co- him there; Per Cheyney. J. Br. Appeal, pl. 44. ciresq4 H. 6. 15. 
roner by Ie | 
Plaint is as well as Appeal brought here in Writ, and when it is removed into this Court it is alſo of 
Record as well as if it had been brought by Writ here at firſt, Ibid. 

Coroners may take Appeal of Death, and award Proceſs at the Exigent, but the Plea ſball net be deter- 
mined before him. Br. Corone, pl. 82. cites an ancient Reading in the Time of H. 7. 


St Pl. C. 10. Appeal by a Feme of the Death of her Husband againſt three 


4 b. Cites I 7 1 * . 9 | 
S. C. & She may commence it before the Fuſtices of e very, where one 15, 


and 


* 


of 


. 
c 
. 
pl 


„ — —— . r 


Appeal. 3 


** 


—— 


2 —— 


E 


and convict him, and after remove the Appeal into B. R. Per Gaſcoigne, 8. P. ſays 
x might have commenced the Appeal againft all in B. R. at firſt, and this Appeal, 


have Proc. ſs againſt them who are not taken. Br. Appeal, pl. 28. cites 3 bo 


9 E. 4 I. 2. | into B. R. 


: and there 
Proceſs ſhall be made againſt thoſe that are at large; b Gaſcoigne and Huls. Hale's Pl. C. 179. 


8. P. —2 Hau k. Pl. C. 56. cap 23. 8. 78. P. ſays it has been reſolved, That if Part of the Accom- 
plices to the ſame Felony are in the Priſon which the Juſtices are to deliver and the others are not in 
1, the Juſtices ſhall receive an Appeal againſt them all, which, after the Trial of thoſe who are in 
Priſon, ſhall be removed into B. R. where the others ſhall be proceeded againſt. 


11. A Lord, Peer of the Realm, ſhall not be tried by his Peers in Appeal, Br. Corone 


contra upon Indictment. Br. Appeal, pl. g7. cites 10 E. 4. 6. | : 8 cites 


12. It was doubted by what Warrant Zuftices at the Aſiiſes hold Pleas 12 Rep. 32. 
of Appeals of Robbery, and it ſeem'd to all here [in C. B] that it is by Trin 5 Jac. 
Virtue of the Commiſſion of Gaol Delivery, but of Appeal of Murder in the Caſe 


the Statute 2 or 3 H. 7. gives them Power by expreſs Words. D. ves | 
a, pl. 62. Paſch. 1 Mar. Anon. ce pe 


: Cur. and ſaid 
that Juſtices of Aſſiſe held Plea in Appeal of Murder by the Stat. W. 2 and 3 H. 5. and of R obbery 


by Commiſſion of Gaol Delivery. 2 Hawk. Pl C. 30 cap. 7. S. 9 cites 8. C. and ſays it ſeems that 
the meanirg of this Report of Dyer oughr not to be intended that ſuſtices of Aſſiſe have no Juriſ- 
diction as to an Appeal of Robbery without an expreſs Com niſſion of Gaol Delivery; for ſince they 
have Power as ſuch by the Statute De Finibus to deliver Gaols of all Manner of Priſoners after the 
Form of Gaol. Deliveries, it ſeems they may delever ſuch Gaols of Perſons proceeded againſt by way 
of Appeal commenc'd before them as well as thoſe proceeded againſt by way of Indictment. And 
chat Dyer ought to be underſtood that Juſtices of Aſſiſe may hold Plea of Appeals of Robbery by the 
Commiſſion of Gaol Delivery given them implicitly by the Statute De Finibus, in reſpect whereof 
they ſeem to have all the Power of ſuſtices of Gaol Delivery whether given by Common Law or Sta- 
ture, as fully appears by what follows in that Report of Appeal of Murder given by the Statute 2, or 


* 


5 27 


13. Appeal lies either by Writ Original or by Bill. The Original RS 
Writ iflues out of Chancery. 2 Inft. 420. $4 3 . 
PI. C. 179 8 P. and ſays that Appeals by Bill may be proſecuted againſt any that is in Cuſtodia Ma- 
riſchalli or let to Bail. 2 Hawk, PI C. 155. cap. 23 S. 1, 2. S. P. but ſays the original Writ is 
returnable only in B. R. 


14. It ſeems clearly to follow from the Purport of the Statute of 
Weſtm. 2. cap. 29. that Bills ot Appeal may be commenced and deter- 
mined before 7uftices ſpecially aſigu d in ſpecial Caſes, and for certain 
oy to hear and determine them. 2 Hawk. PI. C. 156. cap. 23. 

. 6. 


(1) In what County to be brought or Tried. 


I. Aa by a Feme of the Death of her Husband againſt two, of her * It ſhould 
usband kill'd at Reading in the County of Berks by the one, be cap 24 

that the other received him at D. in the County of S. 20 Miles fro 

Reading; and there it was agreed clearly by Tank and Knivet ]. that 

the Principal cannot be in one County, and the Acceſſory in another 

County, but that it thall be void againſt the Aceſſory, unleſs ir be 

where a Vill extends into diverſe Countriee, as where a Man is Struck in 

one County, and dies in another County, there Appeal lies in the County 

where he died, and thail found the Appeal upon the one Writ, and 

the other upon his Caſe, by which the Acerſſory went quit, quod nora. 

But Brook ſays ſee now the Statute thereot, 2 E. 6. cap. 34. Br. 

Appeal, pl. 80. cites 45 Afl. 9. | 


2. Appeal 
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C. 168 cap. 


844 A ppeal. 
" - & N 
Be. Corone, 2. In Appeal, it a Man be robbed in London, and the Felon Lring; } 
A Things taken inio Middleſex, Appeal may be well brought in Middieſ., 
accordingly. and in whatever County or Place the Felony be done, get upon A 5 
in B. R. the Things taken thall be brought into Court, and ne — ＋¹ 
Franchiſe to have it, as London &c. thall have Allowance there be 
Appeal, pl. 23. cites 7 H. 4. 43. ms 
3. Appeal was bronght zu another County than where the Felony a 
done, and therefore it was abated by Award, 5 R. 2. Bur it ſeems a: 
where the Goods are taken in one County, and carried imo ancther ', Wag 
it is Felony in each County. Br. Appeal, pl. 35 cites 11 H. 4. 93 75 
But Br. Ap- 4. Note, that it was ſaid by Babb. in Treipais, that if a Mar Frik 
peal, pl.: another u one County, by which he dies in another County, the Heir _ 
>. 17 18. bring Appeal in the one County or the other. Br. Appeal, pl. 3. ci, 
19. that the 9 H. 6. 63. | 


Appeal 
ſhall be brought in the County where he died, 


Br.Corone, F. Appeal, and counted that he ſtruck the Deceaſed in the Cunty of W 
pl. 8 9 of which he died in the Cuunty of S. the Detendant pleaded Not Gullty, 
ingly, but it and It was tried by both Counties by Advice of all the Jultices in the 
was ſaid that Exchequer Chamber. Br. Viſne, pl. 80 cites 4 H. J. 18. 


the Indict- i 
Br. Appeal, pl. 85. cites S C. & S. P. thu in Ap. 


ment ſhall be taken in the one County only. | 
peal he may count in both Counties, by all the Juſtices in the Exchequer Chamber.——-—br. Appeal 
pl. 83. cites 3 H. 7. 12. S. P. acordingly as to the Viine ; for all is one and th lame Felony.——g 
Appeal, pl. 149. cites 10 E. 3. S. P. S. F. Br. Viſne, pl. 78. eites 7 H. 7. 12. Jenk. 17; 
pl. 48 cites S. C & S. P. accordingly. : 1 ä 

If a Stroke be in one County and the Death in another, the Appeal of the Murder may be brought 
in either County, and yet the Defendant did nothing in that County where the Party died but the 
Death, which enſued upon the Stroke, made the Felony. 7 Rep. 2. a. in Bulwer's Cafe cites 18 E. +. 
32. 9 H. 6.63 45 Aſſ. pl. 9. 43 E. 3. 3 H. 7. 12. a. 14H. 7. 18. 6 H. J. 10. 11 H. 4 93 ——2 Hale! 
Hiſt, Pl. C. 163. cites S. C. accordingly. a 

A Man was wounded in the County of E. and died in the County of C. and the Heir brought an 
Appeal in the County of C. where he died; upon Not guilty pleaded, the Court were of Opinion that 
the Viſne ſhould come out of cach County. D. 46. pl. 8. Mich. 31 H. 8. Anon. 


Firzh. Coro- 6. And in Appeal the Defendant ſaid, that the Deceaſed aſſaulted hin 
ne, pl. 609. in another County, and the Defendant fled as long as he could to fave his 


* 3 = Lite, and at laſi he ſtruc him, of which he died in the other County wher: 


ſays, that it he is Tndiffed, this ſhall be tried by both Counties; Per Townſend, 

was pea by quod omnes negaverunt. Br. Viſne, pl. 80. cites 4 H. J. 18. 
k un- 

ties, by the Advice of all the Juſtices in the Exchequer Chamber. 


& S. P. accordingly, by all the Juſtices, 


Br. Appeal, pl. $5. cites 8. C 


Br. Corone, 7. Appeal may be in any County where the Felon carries the Goods ; For 
* 2 * C. a Felon claims no Property; contra of a Treſpaſſor, tor there the Action 
this rms does not lie but in the ſame County where the firſt Taking was; For a 
Property in Treſpaſſor claims Property; and per Frowike, the ſame Law ot Indict- 
Caſe of Felo- ment as of Appeal, which Brooke ſays is Law. Br. Appeal, pl. 84 


ny, but not Ci .. 5. 
in Treſpaſs cites 4 H. J. 3 
*irzh. Corone, pl. 62. cites 8. C. & S. P. accordingly, by Huſſey and Fairfax, 


St. P. C63. 8. If a Man commits a Robbery in one County, and carries the Goods it- 
2 4. 0 diverſe Counties, the 123 robbed may have Appeal ot Felony in 
in ly. which ot the Counties he will, bur no Appeal of Robbery bur only in 
2 Hawk pl. the County where the Robbery was committed; tor it is Felony in a 
the Counties where the Goods are carried; (For Felony does not develt 


28 47 Property) but it is no Robbery (which ought to be done to the Perſon ol 


a Man) but only in the County where the Robbery was done. 7 Rep 

2. a, in Bulwer's Caſe, cites 4 H. J. 5. b. 29 H. 8. 39, 40. Dyer 11. 

H. 4 93. 3 E. z. Tit. Ait. 446. 1 
9. 


5 Appeal. 5 45 9 
9. If one takes me in the County of A. and carries me into the County of 2 Hawk Pl. 
B. and robs or kills me in the County of B. he thall be appeal'd for this in the ©: 168. S. 47. 
County of B. dal y” he was guilty of a Treſpaſs only in the County of n 
St. P. C. 63. ( 
1 Where a Feme was taken in the County of E. and raviſbed in the Hale's Pl. C. 
County of H. the Appeal was en 1 in the County of H. and well, and hae accord- 
ried there only. Br. Appeal, pl. 83. cites 3 H. J. 12. St 50 7 
(FE) S. P. 


2 Hawk. Pl. C. 174. cap. 23. 8 71. ſays, there is no doubt but this, like all 
local Action, and conſequently ought to be brought in the County where the Fe- 


accordingly.—— 
other Appeals, is A 
lony was done. 


11. A Man was arraigned upon Indiftment taken before the Coroner of A Man was 


Lindon, for that he ffruck F. M. at D. in the County of Middleſex, and of — 


which he dicd at London wit hin the Tear, and he was diſcharged per Cur. ;, 4 
But Appeal may be ſuffered in this Caſe it both Counties can join, for thereof in 
the one County cannot find the Striking in the other, Quære inde in Ap- London ; the 


al, but this is aided by the Joinder ; but Brooke lays, ſee Now the Ine was 


new Statute thereof in the Time of E. 6. Br. Corone, pl. 142. cites 6 H. cried by 
1, 10. Middleſex 
only, but 


it was ſaid that the Reaſon thereof was, becauſe London and Middleſex cannot join. D. 46. pl. 8 
Mich. 31 H. S. obiter. D. 40 b pl. 71. S. P. accordingly. 

In an Appeal of Marder, where the Fact is committed in Eſex and the Acceſſary before the Fuct is in 
another Ceunty, the Appeal ſhall be brought where the Fact 1s committed, and the Trial ſhall be by 
both Counties where they can join; but where they could not join, the Trial of the Acceſſary failed 
at the Common Law; hut now by the Statute of 2 E 6. cap 24. the Appeal fſball be brought where the 
Murder was commuted againſt the Principal.and Acceſſary, altho* their Crimes were committed in ſe- 
veral Counties In an Appeal of Robbery or other Felony, where the Counties cannot join, the A ppeal 
againſt the Acceſſory fails; for the {aid Statute does not extend to it. Jenk. 57. pl. 49. 


12. If one menaces me in one County to bring 201. to him in another 2 Hawk, Pl. 
County, and becauſe of the Menace I carry it thither to him according- > 2 


ly, Quzre where the Appeal of this Robbery thall be brought. St. P. ſays, that if 
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into the County of B. by reaſon of a Menace in the County of A. it may be queſtioned which is the 
proper County for the bringing the Appeal. 


13. By 2&3 3 E 6. cap. 24. an Appeal of Death may be commenced, ta- At Common 
i” a ſued in the County where the Party ſtricken or poiſoned ſhall die, rag Ao 
as well againſt the Principal as Acceſſory, in whatſoever County ſuch Acteſ= ceived a 
ſory be guilty thereof ; and the Fuftices before whom ſuch Appeal is profecu- mortal 
ted within the Year and Day after the Offence commenced, ſball proceed againſt ee in 
every ſuch Acceſſory in the County where ſuch Appeal is ſo taken, in like Man- anꝗ gd i 
ner as if the Offence of ſuch Acceſſory had been committed in the ſame Com another, 
ty, as well concerning Trial by Furors, upon the Offenders Plea of Not- the Wite 


or next of 
Guilty as otherwiſe. Kin had 


their Election to bring their Appeal in either County, but the Trial muſt be by a Jury of both 
Counties; but that Miſchief is remedied by this Statute, which provides, that not only an Appeal 
ſhall be brought in the County where the Party died, bur that ir ſhall be pröſecuted, which muſt be 
to the End of the Suit. 3 Mod. 121, 122. Hill. 2 & 3 Jac.2. B R. per Cur, Caſe of Banſon v. Offley. 
z Inſt. 48, 49. 8. P. accordingly.—St. P. C. 63. a. b. (D) cap 13. S. P. accordingly. 2 Hawk. 
PI C. 163. cap. 23. S. 34. Serjeant Hawkins ſays, he takes it for granted, that ſuch an Appeal in the 
County where the Party died, may, ſince the making this Statute, be tried by a Jury of ſuch Coun- 


ty, without the Joinder of any other. 


14 The Husband was killed at M. in Montgomeryſhire, the Wife Jo. 255. pl. 


brought an Appeal in Shropſhire, and upon Trial there had a Verdict, N l 
and the Defendant found Guilty, It was moved in Arreſt ot Judgment, aqiuaged per 


6 Z that 
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tor. Cur. ac- that the Appeal ought to have been brought in Montgomery ſhire Where 


cordingly, the Fact was done, and reſolved that the Writ ſhould abate; F 
after divers 


Arguments. 


. 


— 


N f : „ or it is 
againſt a fundamental Rule of Law, that a Trial tor Murder by Appeal 
or otherwiſe ſhould be out ot the County Where it is committed. And 
at the End ot the Report is a Note, that the Statute 26 H. 8. cap. 6. al 
lows that Indictments may be in Counties next adjoining, but there js 5 
Mention therein of Appeals; and tor this Reaſon Certioraries have "BY 
granted to remove Indictments out of the Grand Seſſions, but never 
Writs ot Appeal. Cro. C. 247. pl. 8. Hill. 7 Car. B. R. Soutley v 
Price. | 
2 Show. 510. 15. In an Appeal of Murder the Appellant declared, that rhe De. 
pl * fendant did aflault her Husband, and wounded him in Hunting donſhire 
2% this. ot which Wound he died in Cambridgeſhire. It was objected, thar the 
Point. Trial was by a Jury of Cambridgethire when it ought to be of both 

Salk. 38. Counties; but the Court held the Trial good, and this by the Statute 
——_ C. 2&3 Ed. 6. cap. 24. which enacts, that where an Indici ment is found hy 
and * 4 Fury of the County where the Death happens, it ſhall be as eff ef ual in 
Court men- the Law, as if the Stroke had been in the ſame County where the Party died; 


toned this adjornatur. 3 Mod. 121. Hill. 2 & 3 Jac. 2. B. R. Banſon v. Offley. 
tatute. 2 ; . | 
Comb. 45. S. C. but S. P. does not appear, but ſays the Court inclined to give Judgment on another 


Objection there mention'd, but that it was adjourn'd on other Exceptions [which ſeems to intend the 
Objection here.) 
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4 (K) One or ſeveral. In what Caſes there ſhall be one 
0 or ſeveral Appeals. 


Hale's Pl. C. 1. IJ F one robs me of two Things at one Time, I cannot have ſeveral Ap- 
vt | 184. ſays, peals, and put Parcel ot the Thing taken in one Appeal, and Par. 
=. ang Soyo cel in another, but I muſt bring one Appeal of all or ot Parcel. St. P 
D C. 65. b. (D) cites Mich. 45 E. 3. Corone 100. 

Times, he 

muſt put all into one Appeal, [But Quære it not miſprinted] 


2. Feme brought Appeal before the Juſtices, the Mayor and Record- 
er of London, at Newgate, againſt one who was acquitted at her Hut, 
and this Defendant and ) others were indicted of the Murder of the ſant 
Baron, and ſhe would have other Appeal againſt the others, and was not 
ſuffered ; for by the Juſtices, it ſhe brings Appeal againit one, be he 
acquitted by Nonſuit after Appearance, or by other Acquittal, the ſhall 
not have other Appeal againſt any others, by which they were arraign- 
7 at the Suit of the King and acquitted. Br. Appeal, pl. 14. cites 47 

1 

Br. Reſtitu- 3. Appeal of Larceny againſt J. H. who pleaded Not Guilty, and after 
| tion, pl. 4. another appealed him of other Larceny, and he was found Guilty at the Suit 
| che 8. C. of the firft Plaintiff, and that the Plaintiff made freſh Suit, and the Court 
| | inquired Ex Officio by the ſame Inqueſt, whether he was guilty ot the Lat- 
7 eeny in the 2d. Appeal which ſaid that he was, and that the ad. + or 
1 lor made freſh Suit, and the one Appellor and the other hag their Goods, 

| with which the Appellee was taken with the Mainour, and the Appelle 

| 
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was hang'd. Br. Appeal, pl. 21. cites 7 H. 4. 31. 

. One Man may be appeal'd as Principal and Acceſſary in one and the 
* | ſame Appeal. St. Pl. C. 65. b. (D) cites Mich. 7 H. 4. 23. 5) 
'F Gaſcoigne. ; : 
; 5. 10 
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6. In Appeal of Rape 45 his Feme, the Defendant ſaid that he has other 
Appeal pending ot the ſame Rape. Per Tirwit, He may make divers 
Rapes at divers times; but Quære of 2 Appeals ; for the Defendant can- 
not die but once. Br. Appeal, pl. 32. cites 11 H. 4. 13, | 

6. A Feme brought Appeal, and the Defendant ſaid that at another 8. C. cited 
Time the Feme brought Appeal againſt others of the ſame Death betore Juſ. St. P. C. 65. 
rices of Gaol- Delivery in the County of N. who at her Suit were attainted b. C) & 


and hanged, and pray d Allowance, and to the Felony Not guilty ; and ie ng 


by Award the Plaintiff tool not hing by her Writ, by reaſon that ſhe had ſays that by 
Fug ent ag ainſt others in other Appeal; tor the ought to have joined all in the Ancient 


"ne Appeal, aud thall mot have ſeveral Appeals of Death. And it they eek x ee 
were in dier Gaols or Counties, or it one is taken and the others not, yet h 5 8 


the Appeal ſhall be againſt all. Br. Appeal, pl. 28. cites 9 E. 4. 1. 2. Apjeals, viz. 
one againſt 
the Principal and another againſt the Acceſſory, as appears by Britton and Bracton, and alſo by Hill. 
28 E. 3. 90. [Firzh. Corone 138. cites 8. C.] where a Feme ſued an Appeal of the Death of her 
Baron againſt the Principal and Aiders, and another Appeal againſt the Rec-ivers, and the two Ap- 
peals were maintain'd &c. but ſays that the Law has ſince been changed, and that now there ſhall be 
but one Appeal, which ſhall comprehend the Principals and Acceſſories, unleſs in ſpecial Caſes As 
:f one in one County procures a Perſon to rob or kill another in another County; ſo where one re- 
ceives a Felon after the Year and Day, and my Appeal commenced, I may have other Appeal againſt 
this Acceſſorv, and cites 26 Af. 52 — 8. P. accordingly Hale's Pl. C. 188 In Appeal againſt A. 
3 4nd C. if A. only appears the Count muſt be againſt all, by the better Opinion. Hale's P. C. 188. 
2 Hawk. PI. C. 183. 8. 93. cites the Cafes in Brooke and Staundford, and ſays that the Principal Caſe 
of 9 H. 4. 1. which ſeems the Chief Found ation of tnoſe Opinions, ſeems to be only that where an 
Appellant has had Judgment and Execution in one Appeal, he ſhall not afterwards have another 


1 


no unſt Perſons not named in the firſt; and ſays that all the Precedents of Counts, wherein ſome De- 
tendants have not appear'd, tho* thev menttog rhe Perſons abſent and ſhew How they were Guilty, 
vet they all expreſs that the Appellant Inſtanter appellat thoſe only that appear, and would in like 
manner appeal thoſe abſent if they were preſent; and fo ſeems clearly implied that another Declara- 
tion ſhall be againſt them when they appear, and that this Deciaration is as againſt thoſe only that ap- 
pear, —— 4 Kep. 4}. b. in pl. 12. 8 C. cited accordingly. 


. A Man may have divers Appeals of MU againſt thoſe who gave 
him divers Marhems in one and the ſame Afra; lor it is divers Maihems. 
Bur contra of Death; tor a Man has not but one Death. Br. Appeal, pl. 
28. cites 9 E. 4. 1. 2. 

8. The Wite brought one Appeal of Murder of her Husband againſt One Appeal 
ſeveral, and after ſbe broug ht ) ſeveral Appeals againſt ſeveral Perſons of the ra — 
{ame Murder, as Principals. It was reſol ved per tot. Cur, That all the ae all 
Appeals except the firit ought to abate ; tor clearly all the Principals he Princi- 


and Acceſſaries before the Murder, and all Accetlaries atter, and betore pals and 4c- 


the Writ purchaſed againſt whom the Plaintitt would bring Appeal, Je, and 


C . 0 a the A - 
ought to be named in one Writ, and not in divers. 4 Rep. 47. pl. 12. %, 1 


Hill. 45 Eliz. B. R. Waite's Caſe. Accelſaries; 
for there is 
only one Appeal to be brought, and if any one be omitted, he cannot be ſued by another Appeal ; but 
the Omiſſion of any of them does not vitiate the Appeal, as to thoſe againſt whom it is brought. Pane 
ſunt reſtringendæ. Reſolved by the Counſel. Jenk. 29. pl. 56. Jenkins ſays he underſtands the 
Caſe of Acceſſaries of Acceſſaries to be before the Fact; for ſuch may have Acceſſaries; for they are 


quaſi Actors in the Fact; but as for Acceſſaries after the Fact, they cannot have Acceſſaries. Jenk 


29. pl. 56. | | 


o. Two Perſons were indiffed for Murder at the Seſſions at Exeter. 
The ohe was cunvicted and attainted, the other acquitted, and againſt him 
the Widow brought her Appeal, and he removed himſelf hither by Ha- 
veas Corpus ; and the Plaintitf moved ro have an Habeas Corpus to re- 
move the Body of the other who was attainted, which was denied, and 
ir was ſaid that the might. arraign her Appeal againſt the other alone. 
Skin. 634. Hill. 7 W. 3. B. R. Reynolds and Kening, al Kenige. 


(L) Falſe 


— 
0 


1704 


f 


(L) Falſe Appeal. Puniſh'd How. 


By the 1. 13 E. 1. L Na&ts, That if the Appellee of Felony acquits himſelf in qi 


N a cap. 1 manner Ec. the Fuſtices before whom &c. ſhall puniſh tie 


2 
make a grie- Appellor by a Jear's Impriſonment, and render * Damages, and alſo mak; g 
wous Fine to grievous Fine to the King. 
the King) the | 
Plaintiff ſhall make Fine to the King; but this is to be intended chere he is to render Damages alſo ts 11, 
Defendant ; for in ſuch Caſe, where he ſhall not render Damages by this Statute, he ſhail not be fined 
but amerced only. St. P. C. 170. a. (C) cites Paſch, 9 H. 5. 1. where the Appeal abated for Miſnoſye; 
and the Plaintiff was only amerced And cites Fitzh. Corone 219. 41 Afl. [3] where the Appellant af. 
ter Declaration was nonſuited, and the Court immediately awarded Proceſs againſt rhe Appellant to make 
Fine ; and there agreed that if the Defendant be acquitted afterwards at the Suit of the King, wherehy 
he recovers Damages againſt the Appellant, yer the Appellant ſhall not make a New Fine, becauſe le 
made one before. But ſuppoſe the — be found guilty of the Felony at the King's duit, it ſeem, 
the Plaintiff has no Remedy to re-have the Fine paid; for it ſeems by the Common Law, that the 
Plaintiff in Appeal ſhall be fined for his Nonſuit, and this is the Reaſon why they awarded the Fine 
here to be paid immediately, St. P. C. 170. b. (C) ——2 Hawk. Pl. C. 204. cap. 23. 8. I 54. ſays there 
is no Doubt but that by the expreſs Words of this Statute, where-ever the Appellant or his Abettors are 
by the Purport thereof to ad Damages to an Appellee, they are alſo to be fined to the King, ang 
impriſoned for a Year. Alſo it ſcems clear from the general Purport of the Books, that an Appellant 
appearing to have brought an NN Appeal, whether of Felony or Maihem, ſhall be fined in 

many Caſes wherein he is not liable to render Damages by the Statute abovementioned; as where he is 
Nonſuit, either againſt all or Part of the Appellees only, whether after, or as ſome have holden, before 
Appearance, or where the Writ abates thro*' the Default of the Appellant in wilfully ſuing by a wr 
Name or a vitious Writ &c. and even a Feme Covert ſuing an Appeal known by her to be groundlets, 
as for the Death of a Husband whom ſhe knows to be alive, ſhall be fined. Burt it is certain that where 
a Writ abates by the Act of God, or for any other Cauſe no way impurable to the Appellant, he ſhall 
neither be fined nor amerced. Alſo it is certain that an Infant in no Caſe is to be fined for a falſe Ap. 
peal ; but ſome have holden that he may be amerced, which is contradicted by others, who ſay that an 
Infant in no Caſe can be amerced. 

* As to Damages, ſee Poſtea. 


Br. Impri- 2. In Appeal again/# 2, the Appeal again/? the one was found falſe, by 
f which the Appellor was awarded to Priſon. Br. Appeal, pl. 49. cites 
8 C 1 Afl. 9. 2 
3. Becauſe ſome pleaded and were attainted, and others came not, the 
Plaintiff ſaid that he would not proceed againſt them, and it was awarded 
that the Plaintiff” ſhould be taken ; for now it appears that his Appeal is 
talſe againſt thoſe. Quod nota. Br. Appeal, pl. 60. cites 22 All. 82. 
Br. Impri- 4. Appeal by a Feme of the Death of her Husband, and at the Dy 
— pl. the Baron was brought in, and the examined, and conteſs'd that he was 
5 G. her Baron; and tor her falſe Aj ſhe was committed to Priſon to make 
Br. Fine for Fine, and the Baron at large. Br. Appeal, pl. 25. cites 8 H. 4. 18. 
Contemors, 5. Appeal of Maihem, that the Defendant beat him upon the Head, ty 
1 cites which he loft his Hearing, and the Detendant pray d that the Maihem be 
| examined, by which the Juſtices examined him openly, and perceived 
that he 1 well hear, and therefore he ſhall make Fine for his falſe 
Appeal; but becauſe the Writ ſuppoſed it in the Time of R. 2. againſt the 
Peace 4 the ſaid King, and the Declaration was in the Time of the King 
ao, therefore he went without Fine. Br. Appeal, pl. 26. cites 5 
H. 4. 21. 
6 In Appeal the Plaintiff confeſs'd the Appeal to be falſe. He ſhall be 
impriſon'd and make Fine; but contra of a Nonſuit; and the Fine was 
100 8s. Br. Appeal, pl. 151. cites 13 H. 4. 
7. A Felon fane fd the Felony, and appeal'd another, who was raken, 
and pleaded Not guilty, and when the Jury appear'd the Approver confeſs 0 
bis Appeal to be falſe, by which they proceeded no further upon the Ap- 


prover of the Approver, but gave Fudg ment that the Approver Jus 1 
g 4 5 


55 H ppeal. 6 49 
1 4 R - ; | TEES ; 4 ; 
hanged, and they were in Doubt if by this Confeſſion the Appelles ſhall 
3 quit; and at laſt per tot. Cur. he was arraign'd De Novo at the Suit of 
Bl King ; and fo ſee that the firſt Aſſiſe was upon the Appeal ot the Ap- 
oer; and when he confeſſes his Appeal falſe, it is as a Nonſuit in an- 
other Appeal, in which Caſe the Party ſhall be arraign'd at the Suit of 
che King, and ſo ſee that the Approvement ſerves tor Indictment, Br. 


Corone, Pl. 3. cites 3 H. 6. 50, 


(M) Determined by Judgment in another Proſecution, 
Or by having, or praying his Chrgy. 


L Ppeal againff 3, one as Principal, and the 2 others as Acteſſaries By the A- 
A of Rape brougnt by a Feme, and the Principal did not come, but tainder of ond 


the 2 others came and were indit?ed thereof, and aljo of Burglary, and of Goods Felony, be is 


- ' 7 3 1 an 4 bo e xc 4 ( 
carried away felomonfty ; and Kirton pray'd that the 2 thould anſwer to L 
the other Felonites, tho' they did not anſwer to the Rape, till the Prin- before, as it 


cipal be attainted; & Yo „ 1p Hot rare fe che Suit of the — for 

A ul the Party may Olt. r. Appe: . 1e cannot 
King, 5 Suit ot the y may be ppeal, pl. 9. cites 44 ny 
L. 3. 38. Fragment of 
F F . Death ; and 
fe that Life ball not be tevice in Feopardy, vit. once at the Suit of the King, and once at the Suit of the 
Party. Br. Appeal, pl. 9. cites 44 E 53 3%. —— Br. Corone, pl 11. cites 8 C. & P. But Brooke ſays, 
ſee elſewhere that if he be acquitted of one Felony, he may be arraigned of another Felony dune bejore ; but 
Judgment of Death can be but once; for he cannot die twice, 


AT. +. a . x... own: / % &@& Me . 


— 1 


2. Where 2 Appeals are againſt one and the ſame Man, and he is con- Br. Corone, 
vitied at the Suit of the one hrit, he canror be convicted at tne Suit of the P! 13- cies 
ocher, and therefore they were reſtored upon Inquiry ot the treth Suit, ” 
and of te Property &c. And {0 fee that a Man thall not have but one 
judgment of Death; and in Appeal, it the Detendant has his Clergy, 
the Plaintiit mall have Reſtitution. Br. Appeal, pl. 11. cites 44 E. 

; It's Man be convicted of one Felony and adjudged to be hanged, by Firth. Co- 
this all Appeals of any other Felony dane before it are determined; For a rone, pl. 
Man can die but once, and one judgment of Death ſerves tor all Felo- 227. 8 A 

nies before; and yet, becauſe the King pardoned the Execution Gaſcoigne 
awarded the Felon to anſwer to the Appeal of a Felony done before, 
which was againſt the Opinion ot Huls, tor Appeal once determined can- 
not revive, therefore Quære; for it is hard to prove the Appeal to re- 
rive. Br. Appeal, pl. 10. cites 6 H. 4. 6. 

4. In Appeal the Defendant pleaded Not Guilty, and tuo other Ap- 
pals were brought againſt him, and he was found Guilty in all, and three 
Fudgments given ſeverally that he thould fſutter Death, and theſe entered 
ſwverally upon each Appeal, and every Ingue/t found that the Parties made 
freth Suit, by which they were reſtored to the Goods in the Appeal, 
me Writ awarded to the ſeveral Bailitis. Br. Appeal, pl. 93. citcs 
4 E:4. 11. MN i 

5 In an Appeal of Murder for the Death of his Brother H. the Defen- 2 Le. 160. 
dant pleaded, that he was Auterfoits indicted for the Death of the ſaid H. Bae 21 
which he fer torch, upon which be was arraigud, and confeſſed the ſame, ers. Þ. 

; : . . . 4 ) gh y, 
and prayed his Clergy, upon which the Court adviled, and pleaded over Helcroft, 
to the Felony and Murder Not Guilty, and upon a Demurrer to this S. C. argued, 
Plea the Court conſidered the Statute 3 H. 9. cap. 1. by which it js ——$ C. 

7 A enacted, cited 4 Rep. 
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45. b 46. a. enacted, that if the Perſon indiffed hall be arraigned within «Has. 
c 


as reſolved. and acquitted or attainted, get the Party may have an Appeal, but in thi. 
ls 


2 Inſt. * 2 

J 1 * ® . 

131. cap. 537. Caſe the Detendant was neither acquitted or attainted, ſo that the Statut 
c 


S. % adjudg- on not rg to it, and the Opinion ot the Court was, that an 
ed that this ' * — n 
_ OO, Hs; not lie. And. 68. pl. 142. Paſch. 20 Eliz. Burgh's Caſe. 
of the Statute, and being penal concerning the Life of a Man, and made in i 

Law, was not to be taken by Equity, bor is Caſus Omiſſus, and left to „„ Common 
cited per Coke, Arg. as hoiden, that where the Party is convicted at the Suit of the Cs. © 4 
does not afterwards lie.—— After Clergy prayed, tho' the Court will adviſe upon it, and ic be Appeal 
tually allowed, it is a good Bar to an Appeal. 2 Hale's Hiſt. P. C. 251. cites 8. 8 K * 
Rep. 10%½ Mich. 8 W. 3. Armſtrong v. Liſle, S. P. accordingly. 2 Hawk Pl. C ec Kelyng' 
8.12 ſays, it ſeems to have been long ſettled, that not only he who has been admitted 4 71 ch. 36. 
on a Conviction of Manſlaughter upon an Indictment of Murder, bur alſo that he who bein 1 Sn 
Judgment on ſuch a Conviction has pray«d his Clergy, but has not been actually ad 1 Called tg 
bur any ſubſequent Appeal for the ſame Death as he might by the Common Law; And as t * % uy 
ject ion to the ſeeming Abſurdity, that if the Law be ſo, he that has his Clergy os 8 105 Ob. 
Manſlaughter will be in a Fetter Caſe than if he had been wholly acquitted, it may be anf. at: mt 
this does not depend on ary Reaſonirg from the Nature of the Thing, but trom the Sandass 7 2 py 
cap. 1. which expreſsly takes away the Plea of Autrefoits acquit in this Caſe, but b ſulfer Fa 
2 attainted f an N- of Death, who have been admitted to their Clergy, to Res, face 
Admiſſion in Bar of an al, plainly ſcems to have inten e 
3 PPE 2 Plamiy tended to leave the Benefit of the Clergy asi; 


4 Rep. 43. 6. One indicted of Murder was found guilty of Man/laughter. Aſter. 


1 wards an Appeal was brought againſt him, and allo againit others as A. 
alias, Goff 2 ceſſories after the Fact. It was moved, that the Principal after ConviGinn 


Bibithe S. C. Fad Hs Clergy, and was never attainted, and therefore the Acceſſories 
reſolved; to be diſcharged ; and per tor. Cur. it the Principal had his Clergy or 
and ſays, that Pardon before his Fudgment, tho* it were atter Conviction the Ac 
the Law 1s 1 | -- it | N , r 
ory thall be diſcharged ; but if he prays his Clergy after he has had 


the ſame if , a 
the Princi- his judgment, as well he may, or it he be pardoned, yet the Acceſſory 


pal on his fhall be arraigned. And after Coke Attorney General agreed the Dif. 
Arraignment rence taken to be good, and thereupon they were diſcharged. Cro. E. 


Ta, the 540, 341. pl. 4 Hill. 39 Eliz. B. K. Goff v. Byby & al. 


before Judg- a 
ment obtains a Pardon, or has his Clergy allowed, the Acceſſory is thereby diſcharged. 


Comb. $9. 7. In Appeal of Murder, the Defendant pleaded, that he was indified 
S. C. argued, 2 convicted of Manſlaughter, and not of Murder, prone patet . 


i wat 4 dum, and that he was Clericus & paratus fuit legere ur Clericus, if the 


ſuſtices, ex- Court would have admitted him, and that he is the fame Perſon &c. The 
cept Street Appellant demurr'd. Tbe Truth was, that after the Conviction, and 
. Le betore the Sentence, an Appeal was brought, ſo that the Defendant had 

not an Opportunity to pray his Book. This Caſe was argued in Hill. 


3 . 5 
— into 3 Jac. 2. in B. R. and afterwards in Trin. 4 Jac. 2. and the Ch. |. 


the Exche- delivered the Opinion of all the Judges (except Street J.) who wete 
quer Cham- aſſembled at Serjeant's Inn for that Purpoſe, that this was no good Plea, 


> * * and that the Court ought not to ask the Priſoner what he had to ſay, 


tem) were of and ſo to let him into the Benefit of his Clergy. 3 Mod. 156. Goring 
Opinion that v. Deering. Bur the Reporter adds ramen Quære; tor it is otherwite 
the Plea was reſolved 
ill; for i 
otherwiſe the Statute [3 H. 7. cap. 1.] would be of no Uſe, 2 Show. 507. pl. 469. S. C. juſt men- 
tioned — —Carth. 16. S. C. ſays, that the Defendant alſb pleaded that he demanded the Book, and 
was always ready to read when it ſhould be required of him, & hoc &c. ſed adjornatur.—8 C. 
cited 4 Mod. 100. as to the Opinion of the Judges; but as to that ſays Quære tamen; for that the Law 
ſeems to be otherwiſe, ———Carth. 17, 18. Mich. 3 Jac. 2. B. R. Penroſe v Welch and Power 8. P. 
only the Defendant omitted Pleading that he demanded the Book to perform his Clergy, but pleaded 
that they were Clerks, and then, and ſtill are ready to read; The Caſe was argued, but nothing ſaid 


dy the Court. 


8. The 
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g. The Words ot the Statute of 3 H. J. cap. 1. are general, viz. in an 


ha 3 4 


1 


Appeal brought, or to be brought, and theretore extend to all Ne 


whether antecedent, concurrent, or ſubſequent, and fo it is if 


ler 
was not had by Default of the Court, 1 Salk. 63. pl. 3. Hill. 8 W. 3. 8. 
R. Armſtrong v. Liſle. | 

„. Where a Perſon has had his Clergy, he ſhall have Time to plead, but 
it muſt be Due Inſtanter, and as ot this Day, and no Imparlance enter- 
ed. 12 Mod. 416. Mich. 12 W. 3. Wilmor v. Ty ler. 

10. At Common Lau, it a Man was indidded and attainted of any Felony 
or acquitted upon this Indictment, an Appeal did not lie, for it would 
be in vain, tor an attainted Perſon is dead in Law; but becauſe the 
King might pardon ſuch Atrainder at this Day in Caſe of the killing 
ot a Man, be the Offender attainted or acqnitted betore, it he has not 
had his Clergy, he is liable to an Appeal by the Statute of 3 H ». cap. 
1. but all other Felonies remain at Common Law. Jenk. 160. pl. 4. 

11. In an Appeal at Bar, the Appellee was found guilty of Manflaughs 
ter only, whereupon he prayed the Benefit of his Clergy; and the Court 
being of Opinton, that the Statute that gives the Clergy extends to Ap- 
peals, and that the Burning in the Hand, being no Part of their Judg- 
ment, the Queen could pardon it, according to Biggit's Cale, 5 Rep, 
50. thereupon the Appellee was immediately diſcharged without Bail, be- 
ing pardoned by the late Act of Grace. 11 Mod. 254. pl. 9, Mich. 8 
Ann. B. R. Smith v. Bowen. 


(N) Proceſs and Procecdings. 


I. Ppeal of Rape, the Defendant pleaded Not Guilty, and was Jet Br. Proceſs, 

10 Mainpriſe to attend the Inqueit, and after came not, and Ca- pl. 148 cites 
pas, tas & Pluries iſſued, and was returued, and he came nor. Scott x C _ it 
awaited Exigent, and ſaid, that it he appeared pending the Exigent, . Fine 
he thould try to remove the Inqueit z tor he #s without Day by the Ex1- be returned 
gent, and he caunct take the Inqueſt by Default, in as much as it was in ſerved, then 
Cale ot Felouy. Br. Appeal, pl. 54. cites 16 All. 13. 1 Res. 

2. Br. Appeal, pl. 55. cites 17 Aff. 1. that it was ſaid, that before fi, 2 cine. 
this Time there were no Mainpernors taken in Appeal, but Pledges of the ed. 
Battail. | 

3. Note if a Man would ſue Appeal of Felony, Robbery, or Larceny, 
he muſt come in full County within the Tear and Day after the Fact, and 

ſnd ſufficient Pledges to proſecute, and immediately make the Coroner enter the 

Appeal in his Roll, and be ſent to the Batliſ, that he have the Body of the Ap- 
pellee at the next County, and it the Bailiſt teſtifies in two Counties, that 
Non eft Inventus, then the Appellee N be demanded from County to 
County till he be outlawed, and 1t the Plaintiff makes Default at any "ad 
ty, then the Exigent ſhall ceaſe till the Eyre of the Fuſtices in this County, 
and 1 Plaintiff fhall loſe his Appeal for ever. Br. Appeal, pl. 62. cites 
22 All. 97. 

4. Infant within the Age of 18 Years ſued Appeal of the Death of his 
Father againſt F. NM. who was thereof indicted, and by bis Nonage the 
{Appeal was abated, and the Infant amerced, and the Amercement pardon- 
ed becauſe within Age, and not awarded ro Priſon, and the Detendanc 
arraigned at the Suit ot the King, and pleaded ro the Country, and was 
not let ro Maſmpriſe, and the Infant prayed Venire Facias for the King, and 
cculd not have it, becauſe within the Tear of ihe Death, in which Cale the 
Law may intend that another may have che Suit yet within the Year; bur 


K niver 
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Knivet ſaid, that he ſhall deliver the Writ to the Sheriff, but no Inqueſ 
ſhall be taken within the Tear ; qty it it be 1ncende.1 that — 
who is Heir within the Year, and ot iull Age, may have the Appeal 
as where the Infant Heir dies, and the Uncle is Heir by nis Pest“ 
whether he ſhall have the Appeal after the Iuſant has brought Appeal 
and his Appeal abated by Intancy? or if an elder Son be tound ? Br. Ag. 
| peal, pl. 75. cites 41 Aff. 14. > 

And it was F. Appeal by a Feme againſt three of the Death of her Husband, and 

y—_— Proceſs continued till Exigent iſſued, and at the Exipent two rendered them. 
5 * a- ſelves in. the County, and the third made Default, and was outlawed, and 
gainſt the the Feme counted againſt the two as Receivers of the third in the County of 
Accefſories Dorſet after that the third had killed her Baron in the County of Kent, and 
till the Prin- therefore the two prayed to go quit, & non allocatur till they had 
2 pleaded, by which they pleaded Nor Guilty, and after were ler to 


tainted by 


Verdict or Mainprize, and after the Court awarded that the Detendant thould gg 


Ourlawry, quit tor the Cauſe atoreſaid. Br. Appeal, pl. 9. cites 43 E. 3. 1 
where the 18 19. | 3. 17, 
Court may I 3 a 

be appriſed who are Principals 2nd who Acceſſories. Br, Appeal, pl. 5. cites 43 E. 3. 17, 18, 19. 


6. Appeal by a Feme of the Death of her Husband again/t three gene. 
rally, one is outlawed, the others render them/elves at the Exig-nt, and the 
Plaintiff counts againſt thoſe 2 as Acceſſories, and yet the Exigent well 
awarded, coals it does not appear in the Appeal who was Principal and 
who Acceſſory, and e contra it this had appear'd ; tor then Exigent ſhall 
not iifue againſt the Acceſſory, till the Principal be outlaw'd. Per 

Knivet J. Br. Appeal, pl. 79 cites 44 Atl 16. 

S. P. Br. Ap- 5. Appeal of Death bctore the Sheriff and the Coroner in the County 

1 AF of H. and Writ and came to them to remove the Appeal into B. R. 

3. who ſent it accordingly, and becauſe the Appel.or was without Day in the 
Appeal before the Sheriff and Coroner, Scire Facias ifſu:d to maintain his 
Appzal, and the Sheritt returna'd Nihil, by which iſſued S$:cnt alias, and 
the Sherilf recurn'd Mi, by which the Defendant pray'd to go quit, 
and could nor, but other Sicut Alias awarded, and the Detendant let ty 
Mainpriſe &c. for it may be that the Plaintiſf has been warned in ano- 
ther County. Br. Appeal, pl. 15. cites 48 E. 3. 21. 

8. In Appeal the Sheriff had not return'd any Pledges de Proſequendo, 
but becauſe the Defendant had appear d in Court he was put to anſwer, 
and the Plaintiff found Pledges in the Court. Thel. Dig. 218. lib. 16. 
cap. I. S. 8. cites Mich. 11 H. 4. J. | 

9. The Writ to remove an Appeal was directed to the Sheriff, which 
ought to have been to the Coroner, and therefore that which comes here 
by ſuch Writ ſhall not be ſaid of Record here. Br. Appeal, pl. 44 
cites 4 H. 6. 15. ; | | 

10. The Detendant pleaded Charter of Pardon, which was allowed, 
and he diſmiſſed, and the Mention of the Pardon was enter'd upon the 
Declaration and not upon the Indiftment whereas Ceſſet Proceſſus ought to 
have been made upon the Indictment alſo, by which Proceſs of Outlawry 
iſſued upon the Indittment, and the Defendant outlaw'd and taken by Ca- 
pias, and demanded what he had ro ſay, Why he ſhould nor be put 
to Death? and he caſt in Writ of Error, and thew'd. the Allowance ot 
the Charter in Avoidance of the Outlawry, & et allocatur, and rely 
was demanded of him, and Scire Facias againſt the Lords mediate and 
immediate, and there it was ſurmiſed that he had not Land nor Tene- 
ment, and the Attorney of the King confeſſed ir, and cheretore bec4ule 
he had been uice vexed for one and the ſame Felony, theretore he paid his 
Fees, viz. only 2 Dozen of Gloves, and was diſmiiſed. Br. Appeal, pl. 


_Yy 


92. Cites 4 E. 4. 1o. 
11. The 


— 
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— The Appellant ſhall be ſworn that his Appeal is true, and therefore 
oa bb . agony Uſe ſhall not be compelled to maintain Ap- 
peal, ſor he ſhall not be compelled to ſwear. Br. Appeal, pl. 95. cites 
27. 

' 7755 Appeal againſt four, all ſhall be named together in the Proceſs till it 
comes to the Exigent, and then the Plaintiff ſhall affign who are Prin- 
tipals, and who Acceſſaries, and Exigent ſhall iſſue againſt the Princi- 
pals, and Proceſs ſhall be continued by Capias againit che Acceſſary, 
for the Acceſſary ought not to be attainted by Proceſs jointly with the 
Principal. Br. Aſſiſe, pl. 107. cites 20 E. 4. J. 

13. If Appeal be without Day by Demiſe of the King, there if the King 
pardons the Defendant, and the Plaintiff dues not bring his Re- attachment 
winhin the Tear to revive the Appeal, the Pardon ſhall be allowed. Br. 

Charters de Pardon, pl. 69. cites 2 H. J. 10. 

14. An Appeal was brought tor the Death of a Man; pending the 
Appeal, the Plea is diſcontinued by the King's Death ; a Re-attachment 
cught to be ſued within a Tear ater the King's Demiſe ; the Appellant 
does not ſue it; the King pardons the Appellee ; this Pardon ſhall be al- 
lowed without awarding a Scire Facias againſt the Appellant ; for it 
appears on Record, that the Appeal is extinct 3 and it would be in 
vain in this Caſe to award a Scire Facias. By the Juſtices of both 
Benches. Lex nil facit fruſtra. This Caſe is remedied at this Day by 
the Stat. 1 K. 6. cap. J. the Appeal continues notwithſtanding the King's 
Demiſe. Jenk. 169. pl. 29 cites 6 H. J. Firzh. Re-attachment 13, 

15. In an Appeal of Murder directed to the Wardens of the Cinque Ports, 8 G 
the Writ was returned in B. R. and filed, and the Detendant brought Velv. 13. 
to the Bar, and becauſe the Proceedings were void by reaſon that the Writ Noy. 
ſftould have been directed to the Sheriff of Kent, the Appellee was committed Ah 1 2 
to the Marſhalſea, and a Bill was filed againſt him ot Appeal of the Mur- gos n 
der as in Cuſtodia Mareſchall:, and atterwards he was executed there- pear. 
upon. Cired per Cur. 2 Ld. Raym. Rep. 1290. Trin. 8 Ann. as Cro. Comyns's 
F. 694. [pl. 5. Mich. 41 Eliz. B. R. and] 178. [pl. 12. Mich. 42 & 43 Rep. 259. 


Eliz. B. K.] Watts v. Brains. * — 


is miſprinted, aud ſhould be as in the principal Caſe] Watts v. Brains, 


not ap- 


16 When a Proceſs is return'd in Appeal another ought to iſſue inſtant- Bullt. 143. 
y without any mean Day betwixt, for then there is a Ceſſation of the S.C.& SP, 


Proſecution, and abſolutely diſcontinued. Refolved. Cro. J. 283. 284. = Sang 
pl. 4. Trin. 9 Jac. B. R. Bradley v. Banks. Velv. 205. 


S. C. & S. P. 
he ld accordingly, and ſays that ſo is Stamford and all the Precedents in B. K. — The Caſe was a Writ 
of Appeal was returnable Quinden. Mich. which was 16 Oct. whereas it ſhould be returned A Die 
Sancti Mich. in 15 Dies, which was 16 Oct. and the Capias bore Teſte the 23d Oct whereas it ſhould 
have been atteſted from the firſt Writ return'd, viz. 16 Oct. and returnable Octabis Hillarii, all which 
wasenter'd on the Roll, and ſo 7 Days omitted between the Return of the Writ of Appeal and the award- 
ing the Capias, and this was objected to be a maniteft Diſcontinuance. And tho' this was ſaid by the 
other Side not to be material, it being all in one Term (which is bur as one Day in Law) and that 
the Appearance of the Party aided this Diſcontinuance, yet all the Court reſolved that it is a Diſcon- 
tinuance. Cro. J. 283. pl. 4. Trin 9 Jac. B. R. Bradley v. Banks. Yelv. 204. S. C. adjudged for 
the Defendant per tot. Cur. and agreed that no Appearance by the Defendant in Appeal will aid any 
Diſcontinuance of Suir. ———Bulft. 141. S. C. and S. P. accordingly, and the Writ of Appeal was 
quaſh'd and the Defendant diſcharged. 


17. All Writs of Appeal muſt be returnable in B. R. 2 Hawk. Pl. C. 

156 cap. 23. S. 5. 5 ; 
18. An Appeal of Murder de Morte Viri was carried down to be tried 
at Niſi Prius in Yorklthire, where both Parties appear'd, but the Appel- 
laut did not put in the Record to try the Iſſue. It was moved that the 
Appeal being not tried, it was either a Nonſuit or a Diſcontinnance But 
Holt Ch. J. was of Opinion that it was neither; but ordered the Ap- 
7B pellant 


i 


: 
. 
1 
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pellant to pay Coſts for not going on to Trial. 12 Mod. 65. Mich. 6 * 
& M. Sutton v. Sparrow. ö 


2 Salk. 599. 19. The Return of a Writ of Appeal was Attachiari feci, whereas it 


L 1. K. C. 1 : I ; 
K s' p hang ſhould be Attachiavi, and this was held a full Anſwer to the Wiit. 


accordingly Mod. 290. Trin. 6. W. & M. in B. R. Wilſon v. Law. 4 
that this 
Return was good, 4 Mod. 290. 293. S. C. the Court held the Words, viz. Atrachiari feci pro 
mihi præcipitur, a full Anſwer to the Writ. ———— Comb, 293. S. C. & 8. P. and Holt Ch. J. at 5 
thought it ill unleſs cured by by the Defendant's Appearance; but afterwards it was reſolved to 
well enough. — Carth. 331. 333. S. C. & S. P. and the Return held good, becauſe ir is ſaid to be don 
Virtute brevis, which, by the Concluſion Paratum habeo, amounts to Atrachiavii But per Holt Ch. 
it would have been ill if the Words (Virtute Brevis) had been omitted —— Ld. Ray m. Rep. 20S, © 
& S P. and the Return adjudged good, becauſe it was Virtute Brevis prædicti prout mihi præcipuur 
Skin. 552. S. C. & S. P. and the Court held it all one. 
But if the Return of the Writ is naught this will not be help d by the Defendant's Appearance; for a 
pearance helps only when the Party comes in and pleads to Iſſue, but not when he comes in and chat. 
lenges the Proceſs upon the Account of its Defect. Per Eyre J. 1 Salk 59.pl. 2. Trin. 6 W. & N A 
B. R. in Caſe of Wilſon v, Laws. —S. P. by Eyre J. accordingly. Ld. Raym. Rep. 21.— 8. P. he'd 
accordingly per Cur. Carth. 334. in 8. C. | 


returned 
upon the 


the Appel- 
lant ad Pro- 


and a Scire 


Factas being taken out returnable at a common Day, and no Return being made by the Sherif, the 
Priſoner moved again for his Diſcharge ; but the Court told him that he muſt rake a New Day and 
procure a Return, unleſs he can get the Appellant to appear Gratis, as he may it he pleaſes. 


21. A Civil Cauſe is always arraigu'd on the Plea Side, unleſs it comes 
in by Attachment. Per Cur. And Mr. Afton ſaid that Appeal, whether 
by Writ or Bill was always arraign'd in Engliſh on the Plea Side, unless 
it came by Certiorari ; for then it was ruled on the Crown Side; and ac- 
cordingly it was ruled in this Caſe, but not ro make a Precedent. 1 
Salk. 62. Hill. 8 W. 3. B. R. in Caſe of Armſtrong v. Lille. 

1 Salk. 60. 22. The Conviction being return'd by Certiorari, the Appellant would 
S. C. & S P. have taken Exception to it; but Holt Ch. J. would not allow it, and faid 
_ 7 that they are Strangers to this Record, and they have not any Privity or 
King's Re. Authority to take Exceptions. Skin. 670. 671. pl. 9. Mich. 8 W. 3. 
cord, in B. R. in Caſe of Armſtrong v. Liſle. 


which rhe | 
Appellant cannot aſſign Errors; for he is a Stranger, and perhaps the Priſoner has releaſed thee Errors 
to the King, and the Appellant has no Warrant of Attorney, and ought not to ſ3eak or be heard in the 
Cauſe. Comb 411 S. C. & S. P. and Holt Ch. J. ſaid that none but the King or the Priſoner con 
aſſign Error in the Conviction. 


23. On the Day on which an Appeal was returnable, it was moved that 
the Appellant ſhould be demanded. Per Cur. There is no WW ric return d, 
ſo no Appeal pending; and the Sheriff has all this Day, the Court ſit- 


ting, 


eee 


* 
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ting, to make a Return; but it was agreed if the Writ were returned, 
they might come and have the Appellant demanded, and if he did nor 
come, they thould be diſcharged ; and a Motion for Appellant that the 
Sheriff ſpould return his Writ was denied, there being no Afidavit that it 
-n1s delivered to the Sheriff. 12 Mod. 349. Paſch. 12 W. 3. Stout v. 
Marſon & Cowper. | 

24. An Appeal was brought by an Infant, and the Sheriff delivers it up 
;o him, who cancels it. Adjudged a Contempt, and the Sheriff fined. 12 
Nod. 372. Stout v. Towler. ; | 

25. Note in Appeal, the Tear having expired, the Appellant could not 

have a new Writ of courſe, and tor this they petition'd the Lord- Keeper 
ſor a new Writ, who aſſembled Treby Ch. J. of the Common Pleas, Sir 
john Trevor Maſter of the Rolls, and Juitice Powell to adviſe ot it; 
who all agreed it was diſcretionary to grant one or no; bur agreed it was 
not proper to do it. 12 Mod. 475. Paſch. 12 W. 3. in Caſe of Stout v. 
'Towler. 
f 26. Where a Man is bail'd upon an Appeal of Murder to appear fron: 
Day to Day, it he makes Defanit it ſhall be recorded, and Proceſs ſhall 
o0 againſt his Bail, and a Capias againſt himſelt; and if he does not make 
Delault, but comes in Diſcharge ot his Bail, he ſhall be committed as at 
firit ; per Holt Ch. J. 12 Mod. 428. in Caſe ol More v. Wars. 

27. In Writ ot Appeal there ought to be 15 Days between Teſte and Re- 
turn. Admitted. 1 Salk. 63. pl. 4. Paſch. 13 W. 3. B. R. Wilmot v. 
Tyler. 

28. The original Writ of Appeal ought to be return'd Non eſt inventus 
bifore a Capias awarded; per Cur. ,12 Mod. 554. Trin. 13 W. 3. Anon. 

29. Alter Acquittal on an Indictment tor Murder an Appeal was 1 Silk. 382. 
brought, and the Judge of Aſſiſe gave the Appellee Time to the next The Queen 
Afliſe; but in the mean time the Appellant brought an Habeas Corpus and 1 
Certiorari to remove the Body Ec. and the Record into C. B. and afterwards vz B. R. 
at a Judge's Chamber the Parties agreed, and the Appe//ce being bailed, the S. C. 
he appear'd upon his Recognizance, and produced a Releaſe from the Ap- but S. P. 
pellant, and moved that he might be diſcharged, and Counſel appear'd eee man 16 
lor the Appellanc to conſent. Bur per Holt Ch. J. the Habeas Corpus and 6 Nod. 219. 
Certiorart ianft be return d, and then the Court will be poſſeſs'd of the S. C. & S. P. 
Record, and the Appellee muſt be arraig ud, and then he may plead the Re- accordingly. 
jeaſe; or if the Appellant is not ready at the Return &c. to arraign the 
Appeal, or does not appear, he may have a Scire Facias againſt him to com- 
pel him to it; and f he does come in at the Return thereof, he ſhall be 
nonſuit, and yet the Appellee is not thereby diſcharged ; tor here being a 
Record againſt him in Court, he mu/# be arraign'd at the Suit of the Queen, 

_ then he may plead Auterfoits Acquit &c. 3 Salk. 39. Cullitord's 

aſe. | 

30. There muſt be 4 Bail in an Appeal of Murder; Per Cur. 11 
Mod. 218. Paſch. 8 Ann. B. R. in Caſe of Young v. Slaughtertord. 

31. In Appeal the Defendant was brought up on the Return of the Writ, 
whereof Notice had been given to the Appellant, and that the Court world 
be moved to bail him. The Plaintiff not appearing, the Court was moved 
either ro diſcharge or bail him; but it was then denied, becauſe they 
would conſider if there were not 4 Days of Grace in this as well as in 
other Actions for the Party to appear in; and then 8 brought up 
again, Lee J. ſaid that it appear'd by 4 Mod. 99. that the Parties have 

ays to appear in, and thereupon was remanded till the laſt Day of the 
Term, when the Appellant nor being ready to count againſt him, he was 
dilcharged. Barnard. Rep. in B. R. 423. Hill. 4 Geo. 2. Tucker v. 
Mackerſton, | | 


(O) Writ 
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(0) Wiit abated in what Caſes. And the Effed 
thereof. 


At the Com- 1. 6 E. 1. YRovides that no Appeal ſhall be abated ſo ſoon as hays been 
mon Law cap. 9. heretofore. 

theſe Excep- 

tions were allow'd to the Plaintiff in „en of Death, that the Plaintiff was not preſent at 
Wound given, or Felony done. 2 Inſt 317. : 

If the Writ of Appeal doth comprehend the Special Matter, viz. That the Husband or Anceſtor % 
ſlain ſe defendendo, or by MHiſadventure, the Writ of his own ſhewing ſhall abate; for an Appeal tie; — 
of ſuch a Killing, becauſe the End of the Appeal of Death is, that the Appellee may bave Judgment of 
Death, viz, Death for Death. 2 Inſt. 317. 

This Clauſe, if taken by itſelf generally and literally, as ſome have taken it, extends to all Appeal 
as of Death, Robbery, Rape, Felony, Mathem &c. but the Words themſelves ſhew that this * 5 
only extended to the Appeal of the Death of Man; and therefore Appeals of Robbery, Rape, and * 
Felony and Maihem, are not within this Act; for the Miſchief was, as has been ſaid, in the Cafe of the 
Death of Man. 2 Inft. 317. 


the mortal 


Br. Impri- 2. In Appeal againff Baron and Feme and another, the Baron diel 

3 12 pending the Writ, and Proceſs was pray'd againſt the Feme and the 

9: ces d. C. 3d Perſon, becauſe the Writ is not abated by the Death of the Baron 
Candith faid, that the Feme upon this Writ thall not be compell'd to 
anſwer, and you may have new Writ upon ſuch Cauſe without bein 
impriſoned ; tor it is not abated by your Default. Br. Appeal, pl. 16. 
cites 50 E. 3. 1. 

3. In Appeal of Felony brought again/t a Feme Covert without her Ba- 
ron, ſhe ſhall be named by her Name ot Baptiſm, and Feme of ſuch a one. 
Thel. Dig. 50. lib. 6 cap. 2. S. 6. cites 1 H. 4. 5. 

4. In Appeal of Maihem the Writ was contra Pacem Regis R. and the 
Declaration was contra Pacem Regis nunc H. 4. by which the Defendant 
went quit without Fine. Br. Variance, pl. 107. cites 8 H 4 21. 

5. A Feme ſued Appeal by Name of Cicely, where her Name was Fon; 
and aſter the Detendanrt had imparl'd, ſhe came and ſaid that her Name 
was Joan, and it was examined if Covin &c. and it was tound that No 
Covin, by which the went without making Fine. Quzre if ſhe ſhall 
have new Appeal by Name of Joan, Br. Appeal, pl. 38. cites 9 H. 5. 1. 

6. Appeal by Feme of the Death of her Father. The Court ſhall abate it 
ex Officio. Br. Office del &c. pl. 29. cites 10 E. 4. J. 

If an Appel- Y. Appeal of Death was taken in London, and aſter Iſſue of Nor guilty, 
lant brings and Proceſs made againſt the Jury which remained tor Default &c. the 
3 4 Plaintiff diſcontinued his Suit, and becauſe the Iundili ment was in B R. he 
4 Lang brought Appeal there; and by the Reporter the laſt Appeal ſhall abate, 
Wa or Bill becauſe the firit Appeal in L. put his Lite in Jeopardy once. Br. Ap- 
of Appeal, peal, pl. 103. cices 16 E. 4. 11. 


whereon he 
hath appear'd, the Defendant may plead ſuch former Appeal in Abatement of the ſecond, unleſs the 
firſt were by Bill before the Sheriff and Coroners, which is of ſo little Regard that it ſhall not be plead- 
ed in Abatement of a ſecond before it is removed into the King's Bench by Certiorari, nor even then 
till ir appear, by the Plaintiff's appearing upon it &c. to have been removed by him, and not by.a Stran- 
ger. 2 Hawk Pl. C. Abr. 173. S. 76. 2 Hawk, Pl. C. 190. Cap. 23. 8. 124. 


If one of the 8. If the Deſendant in Appeal pleads M:ſnr/aner of his Sur-name, the 
M d "4K Appellant may aver that Known by the one Name and the other. 2 Hale 
who $02". 2h. P. C248; cap. 30. Cites 1 H. J. 29. a. 


be elites: 9. But it Miſnoſmer be pleaded of the Chriſtian Name, the Appellant 
miſnamed or muſt take Iſſue, and cannot plead that Conus by the one Name or the 
8 * other. Ibid. cites S. C. and 21 E. 3. 47. b. 
fore 


Writ purchaſed, it is a good Plea for any of the Defendants who appear, that there was net at tle Tim* 
0 


* 2 r WH" 


. Purc baſe of the FW Tit, nor hath been ſince, any ſuch Perſon in Rerum Natura as ſuch Defendant &c 
whereon if Itſue be joined and found tor the Pleader, the W rit ſhall be abated as to all the Defendants. 
But it is no good Plea that there is no ſuch Perſon as A. B. of C. Yeoman & becauſe it implies a Neg. 


„ Neither can a Man plead Aiſnaſiner of any one but himſelf, 2 Hawk. Pl. C. Abr. 173, pl. - 
7 Hawk. Pl. C. 191, cap. 23. 8. 125. S. C. / 73. Pl. 77 


6 


Appeal. 4 


% 


pregn 


— 


10. In an Appeal of Murder againſt W. O. of B. &c. Yeoman, and See 2 Hauk 
M. O. of B. &c. Spinſter, alias dict' M. O. Spinſter, W. O. did not come, El. © 155 
bur XI. O. betore the Return of the Exigent appear'd, and pleaded to the l. 28. 8. 
Vit that ſe was a Gentlewoman, and not a Spinſter; (tor in Truth the © 

was the Daughter ot Sir Edw. Gorge, and W. O. her Husband was like- 

wiſe a Gentleman) and pleaded over to the Felony Nor guilty. The 

Plainciff replied, that the had appear'd and brought a Superſedeas to the 

Exigent by the ſaid Name, and demanded Judgment if now the thould be 

admitted to plead this Miſnoſiner to tne Appeal; and thereupon the De- 

ſendant demurr'd ; but aiterwards, upon ſeeing the Opinion of the Court, 

ihe waived it, and pleaded Not guilty, and then the Parties agreed. 

Þ. 88. a. pl 167. Trin. ) EK. 6. Allingtom v. Oldcaſtel. 

11. Appeal ot Murder againjt 4 by original Writ. They all appear'd S. C. cited 
at the Bar at the Return or the Writ. Toe Plaintiff would have declared ? Ld Raynt, 
geg them as inCifiodia Aireſchalli ; but the Court ruled that he could Rep. 1299. 
not, unleſs there be a Record Quod committitur Mareſchallo, or that 

they put in Bail; and the Wrir being taulty tor want of Adilition of one 

of the Defendants, he would not declare againit them; whereupon he was 
demanded and nouſuited, and the Detendants dilcharged. And it he 

had declared, and the Wiit had been abated, it would have been pe- 
remptory to him. Cro. E. 605. pl. 1. Patch, 40 Eliz. B. R. Holland . 

Four others. 

12. A Writ of Appeal was quad for Delet?, and it was thereupon 

moved that the Defendant might ve arraign'd upon the Count, tho the Wric 

was abated ; bur per Cur. he cannot, becauſe the Count is louuded on the 

Vrit which is abated; and cited 4 H. 6. 14. and 18 E. 3. 35. and upon 

View ot Precedents, he was atterwards diſcharged. Sr.y. J. Mich, 22 

Car. Moor v. Savage. 

13. A Feme brought Appeal of the Death of her Husband, bur becauſe 

ir did not appear that ſhe was a Wife to the Party lain at the Time of the 

Murder, and alſo tor another Exception, the Writ was abated. Sty. 7. 

Mich. 22 Car. More v. Savage. 

14. Appeal for the Murder of her Husband again/t V. V. late of the Show. 47. 
2 of St. Fames Weſtminſter, in Com. Midd. The Defendant in pro- 8 


z : Ward, S. C. 
Perſona venir, and craved Oyer of the Writ and Return; and then per and held a 


J. S. Attornatum ſuum, pleads in Abatement that there is a Pariſh named Diſcontinu- 
St. James within the Liberty of Weſtminſter, but 20 Pariſh named St. ance, there 


8 1 F X 7 eing no 
Fames's Weſtminſter only. The Plaintiff demurr'd, and the Caute was pier a a 


adjourn'd till next Term, when the Defendant had Judgment, becaule for , Plea 
the PlaintilF by his Demurrer had conteſs'd the Matter pleaded in Abate- by Attorney 
ment, viz. That there was No ſuch Pariſh, which is a good Plea ; but ir ought not 


a to be re- 
being pleaded per Attornatum, it ought not to have been received, and . 


tho? it is received it is void, and by Conſequence was diſcontinued by ſo the Sui 
that Adjournment. 1 Salk. 59. pl. 1. Mich. x W. & M. in B. R. Orbet is diſconti- 
v. Ward. | nued, or elſe 

| | per Artorns- 
um ſuum is Surpluſage, and then it is well enough, and ſo a good Plea, and fo Quacunque Via dara, it 
agalpſt rhe Platutiſt, and adjudged for che Defendant. Comb. 139. 8 C. Holt Ch J. faid the 
Pantit ſhould have refuſed the Plea, and have taken Judgment by Nihil dicit; but that here is vo 
Plea at all, and ſo a Diſcontir.uance, and Judgment for the Defendant. Carth. 54 8. C. And per 
Fur. this 1s a Drſcontinvance ; for in this Caſe the Defendant could not make an Attorney, and lo this. 
i a Plea by a Stranger, and in Eitect no Plea, 


7 C | 14. If ' v 
| 
| 


* acts 2 Rn T—_ 
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* 
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14 It an Appeal abates for a falſe Return, the Party may ſue a ew 
Appeal, and it is not like ro a Nonluir; per Holt Ch. J. Cumb. 2 
Mich. 6 W. & M in B. R. Wilſon V. Lawes. 05 
12 Mod.416. 15, In Appeal of Murder by Writ, there were bt 11 Days between the 
S. C. but ite and Return. The Defendant pleaded a Convitlion of Manſlanghtes 


"Þ. does. | 
5 * and Clergy allow'd, and atrer would have taken Advantage ot the Wan: 


— Ibid. 448. of 15 Days. The Court held that this is cured vy bis appearing and pleag.. 
S. C The ing in Chief; tor the Reaſon of the 15 Days between the Teite and Re. 


A or rar i turn of Originals is, that the Defendant may have ſufficient Time to come 
ea . . 4 
1 Proteſtane into Court, computing 20 Miles to a Day's Journey, according to which 


do, that he Computation, it the Detendants are in England, they have Time enough 
ovght not to come hither ; and it he would take Advantage oi this DeleGt he muy 
wore plead ſpecially, as in an Aſſiſe, Not attach'd by 15 Days. And final 

Judgment was given. 1 Salk. 63. pl. 4. Paſch. 13 W. z. B. R. WV ilimor 


for want of 
ſufcient v. Tiler. 
Number of | 
Days between the Teſte and Return, py Placito dicit, and ſets forth an In4iftment at the O gan. 
and Conviction of Manſlaughter, and had his Clergy allow'd, and was burnt in the Hand After Au. 
ument at Bar, Holt Ch. J. at another Day deliver'd the Opinion of the Court, wherein they all aprecd 
that final Jude ment ought to be given; for tho' clearly the Writ is bad for want of 15 Davs between 
the Teſte and Return, yet ſince he appear'd and pleaded in Chief he has loft thac Advantage ; and ſu ie. 
ment for the De fendaunt upon the Plea in Bar. 2 Hawk PI C. 185. pl 10 fays that the later As. 
thorities ſem to incline that it ought to be abated, becauſe the Writ is the Foundation of the who 
Proceedi”'g ; but that it has been reſolved to be cured by the Party's coming in and pleading in Chief. 
and that it has likewiſe been adjudged that where the Original is right, all Defects in the Meſne Proce's 
are ſolved by the Party's Appearance. 


— 3 


4 Mod. 99. 16. In Appeal of Murder a Warrant of Aitorney was olſet'd for the Ap- 


3 pellant, but dilallow'd, becauſe ne muit cor in propria Perſona. Thea 


Paſch. 4 . the Appeal was arraign'd in French, and deliver'd in the Roll in Latin, 
& M. in and it was per Attornatum ſuum; but the Appellant w4s preſent in Cuum. 
B R ſeems The Court held that it he had not been pretenc, he might have been de- 
to be &. C manded and nonſuited; but it had not been peremptory, becauſe it is on- 


1 ly a Nonſuit betore Appearance; and the Court allow'd the Words Per 


Difference Attornatum to be ſtruck out ot the Roll, becauſe it made tne Count 
of Time. agreeable to the Truth, and the Parchment is no Record in Court till 
CE, filed. 1 Salk. 64. pl. 5. Paſch. 4 Ann. B. R. Loder's Caſe, 

fect of Pledges, and that being returned by the Sheriff, the Appellant came into Court and pray'd that he 
might find Sureries; that Quarto Die poſt the Appellant appear'd per Attornatum, and then the Defen- 
dant was arraign'd ; whereupon the Defendant pray d to be diſcharged, becauſe Appellant cannot ap- 
pear by Attorney, and ſo it was no Appearance, and conſequently is a Diſcontinuance of the Suit upon 
Record. The Court took Time to contider, and then the Appellee was brought to the Bar again, 
when the Appellant was there in Perſon, and Sureties taken; but the Filing the Warrant of Attorney 
was rejected. Per Cur. The Defendant upon the Arraignment ſhould have pray'd that the Plaintiff be 
demanded, and then, if he had not appear'd in Perſon, he ſhould be nonſuited. He was not arraigned 
again, but the Secondary read the Record The Detendant pray*d Oyer of the Writ and Return, and 
after reading he moved that it might be enter'd, as it was; and that Continuances from time to time 
might be enter'd, in regard he was going into the King's Service, which was granted, Then he pleaded 
a Conviction of Manſlaughter, which was inſiſted on to be a good Plea in Bar to an Appeal of Murder 
&c, and had his Clergy &c. and pray'd that his Plea might be allow d. It was read by the Secondary. 
——— 12 Mod. 21. Pall. 4 W. & M the S. C. 


S. C. & S. P. 11, Where a Writ of Appeal is abated ia B. R. the Appellant may file 
cited a a Bill of Appeal againſt him, as in Cuftodia Mareſchalli &c. and fo it was 


ing! See . j 

3 4 done, and tne Appellee arraign'd immediately upon it. Aud Holt Ch. J. 
Rep. 260. Telied on the Caſe ot Watts v. Brains, Cro. E. 694. 778. 2 Ld. Raym. 
Paſch. 2 Rep 1290. Trin. 8 Ann. B. R. Smith v. Bowen. ‚ 

Geo. 1. 8 5 

in Caſe of Reeves v. Trindle, in which Caſe, becauſe there was a Miſpriſion in the Writ of Appes], 
wherein no Addition of State, Degree, or Myſtery was given to the Defendant, it was pray'd thit the 
Writ and Proceedings thereon mignt be quaſh'd; and that the Defendant, who was before com nitted ta 


the Marſhalica, might now be charged by Bill, as ia Cuſtodia Mareſchalli, And the Court qu ash d all 
ths 
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edings on the Writ, and the Appellant (being an Infant) was admitted by Guardi * 
2 againſt the A ppellee in Cuſtodia Mareſchalli. 7 ian to prot 


* „ U—B Atl. Dt 


— ———— ꝓ—P—ͤ— —— 


(P) Arraignment after Former Arraignment. And 
Pleadings. 


— —— — — 
—  __ Cc ̃ĩ˙— iu waùq 28 = UE 


— TITTIES — . — 


1. IN Appeal of Death, after Declaration the Plaintiff was nonſuited, and 

the LUetendant Was arraigu d upon the Declaration, and ſaid that of 
the jaime Death, belore this 1 ime, he was indicted and arraign'd, and 
pleaded Fardon of the King, which was allow'd to him, and went with- 
out Day; Judgment &c. and he eu the Charter, and it was allow'd 
vg ain. Quod nota; and lo lee the Plaintiff had Appeal after the Ar- 
raigament at the Sul of the King, and the Detendant was twice atraign'd. 
Cod pota. Br. Appeal, pl. 33. cites 11 H. 4. 41. 

2. It a Man be killd, and the younge/# Son brings Appeal, and the Br. Cototie, 
Party is acquitied, he mall be arra:gn'd a-new at the Suit if the eldeſt Son, pl. 48. cites 
aud 10 Lic lthall be rwice in Jeopardy. Br. Appeal, pl. 41. cites 21 H. 3 IN 
6. 28. Fer Aſcue. | PQ $44. | 


cites S. C. that Auterfoits Acquit is no Plea, becauſe not brought by the right Party. 


z. Ho where he is acquitted in Appeal brought by the Heir he ſhall be Br. Corone, 
arraigned again at the Suit of the Feme. Br. Appeal, pl. 41. cites 21 H. 6. E 2 
28. per Aſcue. | 
4. In all Caſes where an Appeal is commenced below and afterwards 1 Sallc. 61. 
remcved, it is necetlary that the Priſoner be arraigned De Newo upon the S. C. & S. P. 
ſorre Bill or Appeal, and not to exhibit a new Bill againſt him here 7 9 he Ar- 
| Cuftedia Mareſc halli &c. Per Cur. Carth. 394. Hill. 8 W. 3. B. R. 5er 10 make 
Liſle's Caſe, [alias, Armſtrong v. Lille. ] a new 
Count ; for 
the Arraignment is no Commencer but a Revivor thereof like a Re ſummons, 


ht —_ * 4 
| ab _ th. Mt _— — ith wm RW ah * 


(Q) In what Caſes the Appellee may afterwards be ar- 
5 raign'd at the ouit of the King. 


"4: HE Plaintiff in Appeal brought as Heir was barr'd becauſe he & if the 


7 5 Plat tiff had 
was not next Heir to the deceaſed, and the other arraign'd at the 2 1 To 


Suit of the King. Br. Appeal, pl 53. cites 15 E. 2. ard Ibid. 

. 4 Contra 

if he had been an Infant. But during his Nonage the Appeal ſhall ceaſe; and fo ſee that an Infant ſhall 
have Appeal, Ibid; | | 


— 


2. In Appeal of Robbery, if the Plaintiff be nonſuited before Appear- In . » 
ance, and no Mainour found, the Defendant cannot be arraign'd upon the 9 


Appeal tor the King, by which the 7ufices wrote to the Sheriff for the gene 49 
Inaitiment, Br. Appeal, pl. 130. cites 1 All. 5. pearance, and 

| there is 10 
Ircid ment, and therefore the Defendant went quit; for in this Caſe there is no Declaration nor In- 
cictment upon which he may be arraign'd. Br. Appeal, pl. 65. cites 27 Aff 5. 


- — 
— 


* 
* 
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But if the Plointif be rorſuit after Appearance the Detendant onght to by arraign'd ar the Suit af 
the Kirg, tho' he nad been accuitied upon the Inoitetment, and ougut to have been put to plead = 
foirs Acquit; Per Holt Ch. J. Ld. Raym. Rep. 556. Paſch. 12 W. 3. in Caſe of the King ; 
Toler. | | 


3. A Man e a Man who is outlaw'd of Felony, there none may 
have Appeal as Heir; for che Outlawry is Corruption ot Blood, bur b. 
h_ be arraign'd at the Suit ot the King. Br. Appeal, pl. 131. cites 
2 All. z. | 
4. In Appeal of Robbery, Excommunication was pleaded in the Plain. 
titt, by which the Detendant was let ro Mainpriſe trom Day to Dax . 
tor by Excommunication the Suit ot the Party 1s not loft, nor can che 
King by this have Suit, and fo ſee that where the Party would hate 
Appeal, the Suit of the King ſhall not take it away. Br. Appeal, pl. 52, 
cites 3 All. 12. 
Thel Dig. 5. In Appeal, the Writ was abated becauſe Habeas was wanting in tl. 
94. lib. 10. Original, and the Detendant went to Priton, bur was not arratyn'd ar 
ee the Suit of the King, becauſe the Court has no Warrant when the Writ i; 
11. Hill 13 tous. Br. Appeal, pl. 53. cites 13 Ail. 11. and 16 E. 3. accordingly, 


E. 3. Corone ; 
121. 8 P accordingly. Br. Corone, pl. 78. cites S. C. but ſays that Scott arraign'd him for the 
King at Newgate. S. C cited Bulſt. 142. and ſays that an Appeal varics from ail other Procecd— 
ings, for there ſhall be no Amendment of a W rit of Appeal; and fays Note, that in that Cafe the [.. 
fendant was not arraign'd at the Suit of the King, altho' the Court was weil apprited of the Year and 
Day; the Reaſon of this there given, was that the Court had no Warrant ſo to do when the Writ wa; 
vitious; and the Court would not ſuffer the Writ for to be amended ; and the Reaton of this is, be. 
cauſe an Appeal is the violent purſuing of a Subject unto Death, and therefore thie ſa.ne is to be taken 
ſtrictly, and that in all Reſpects in Favorem Vitæ. 

2 Hawk. PI. C. 213 214. cap. 25. S. 11. S. P and fays that he ſhall not be arraigu'd at the Suit of 
the King upon the Appeal, but ſhall be wholly diſcharged of it. 


S. P. tho'the 6. In Appeal, the Defendant pleaded Ontlawry in the Appeller in Tre. 
Plaintiff ſaid paſs, and tor that Reaſon the Defendant went quit without arraigning 
_ mew at the Suit of the King, and Note, that this Appellor ſeems ro be Ap— 
Outlawry 71, prover, who is arraign'd and appeal'd others; tor the Plaintiff in Wri: 
«vas impri- Of Appeal is called Appellant. Br. Appeal, pl. 57. cites 17 All. 26. 
on'd, by 

Shen he ſaid that he had Writ of Error new ſealing thereof, & non allocatur. For after the Outlary 
reverſed, or Pardon obtain'd, the Plaintiff may have other Appeal, Br. Appeal, pl. 118 cites Fits 
Utlage 47. ——lbid. 146. cites 18 E. 3. and Fitzh. Utlawry 47. 


J. It a Man be kilPd who has no Feme nor Son, and his Daughter, Siſter, 
or other Couſiu, who is a Feme is his Heir, and he has an Uncle or other 
Male Couſin who is not Heir but of the Kin, the ſhall not have Appeal, 
and therefore the Appeal is loſt, and upon ſuch Appeal the Detendaat 
ſhall not be arraign'd at the Suit of the King upon the Declaration; tor 
the Appeal never was good, and yet Damages were not given to the 
Detendant, becauſe it may be that he ſhall be thereof indicted and con- 
victed at the Suit of the King. Br. Appeal, pl. 68. cites 27 Aff. 25. 

8. In Appeal by Infant, and upon Inipection of Age the Parol di- 
murrd, by which the Detendant was arraign'd at the Suit of the King 
upon Indictment, and was compell'd to plead, by which he pleaded Nor 
Guilty, and thereupon was let ro Mainpriſe till the Suit of the Party 
be determined. Br. Appeal, pl. 119. cites 32 Atl. 8. and T. 11 H. 4 
94. at the End. 

9. It is ſaid, that if a Man be indicted and be arraign'd of the Inif- 
ment pending the Appeal, the Inqueſt thall not be taken till che Suit ot 
the Party be patled by Nonſuit &c. For it he be once acquitted he 
thall not put his Lite in Jeopardy again for this Olfence; quod nota 
bene. Br. Appeal, pl. 12. cices 45 E. 3. 25 and 21 E. z. 24. accord- 
ingly, | | 

10. Two 


* 


— 
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10. Iwo are indicted ot the Death of a Husband, the Feme brought 
Appeal againſt the one who 1s acquitted by Nonſut after Appearance of the 
ther, {he thall not have Appeal againſt the other, nor thall any other, 
by which he was arraign'd at the Suit of the King, and ſo ſee a Stran- 
er has Advantage of the Record, which is uncommon, Br. Appeal, pl. 
139. cites 47 Atl. 7. X | 

11. In Appeal ot Robbery, the Defendant is convicted and the Plaintiff 
pardon'd the Kxecution, and the King reciting the Attainder pardon'd the 
Exicution alſo, and becauſe uo Felony was expreſsly pardon'd it was diſ- 
e; and ſo it ſeems that by the Releaſe of the Party the Detendant 
is not excuſed againft the King Without Pardon ot the King; For 
where the Plaintit ceaſes his Appeal, yet he ſhall be arraign'd upon the De- 
clayation for the King. Br. Appeal, pl. 29. cites 8 H. 4. 22. 

12. The Plaintiff ſhall have Appeal after the Arraigenment at the Suit 
of the King, and the Detendant was twice arraign'd ; quod nota, Br. 
Appeal, pl 33. cites 11 H. 4. 41. 

13. li a Man be arraigned of Felony and acquitted without Original, he Br. Appeal, 
ſhall be newly araigried at the Suit of the King. Br Corone, pl. 35. 1 
cites 9 H. 5. 2. | . 8 
| an il Origi- 
ral ut where he is arraigred aten goed Orioinal, Ae good Appeal, or good Indiftment, and is ac- 
quitted, ard the Aefre Prices or Retwin 25 117, there he ſhall not be at another Time arraigned at the 
Suit of the King. Br. Corone, pl. 35. cites 8S C & S. P. accordingly, 


— 


15. Where the Plaintiff is aonſuuited in Appeal after Declaration, the 8 P. Br Co- 


YetenGant hall be arraigned upon the Declarati or the King. „rene, pl. 29. 
Detendant hall be arruig pon the Declaration tor 8 cites 11 UM 4. 


Appeal, pl. 44 Cites 4 H. 6. 15. 21nd Do. 

tendant 
rleaded Auterfeits erraiened of this Death upon an Indict ment, and Charter of Pardon, and had thereof 
Allowarce ; and the Court agreed, that he might picad the firſt Record and Judgment of Diſcharge, 
ard vouch the Record rhereot ; bur if he pleads the Pardon, he ought to ſhew it as it is ſaid, and fo 
he did, and pleaded tt, ant it was allow'd tho there was Vartance in the Name and Day; but what the 
Variance was does not appear, 


15. Contra after the Writ abated, as by Miſnoſmer of the Vill, the 
Ueicndant all not be arraigned upon the Declaration tor the King, tor 
where the Writ is abated, the Declaration depending upon it is deter- 
mined, and cannot remain; contra upon Nonluir, per Strange. Br. 
Appeal, pl. 44. cites 4 H. 6. 15. 

16. But the Detendant may ſay that the Plaintiff has an elder Brother See 2 Hawk. 
alive, or that the Deceaſed has a Feme alive, and it &c. to the Felony Pl. C 196. 
Not Guilty, but he cannot do ſo where he is arraigned upon Indiftment at The 28 
the Suit of the King, and upon theſe Caſes upon Appeal fo miſtaken, it ** 
he be acquitted, he thall never be arraigned again at the Suit ot rhe 
King, bur contra at the Suit of the Party, becauſe he might have aided 
himielt by Plea before, and therefore volenti non fir Injuria. Br. Ap- 
peal, pl. 41. cites 21 H. 6. 28. per Newton. 

17. It a Feme brings Appeal of the Death of her Father which is againſt $ if the Son 
the Statute, and he is acquitted, yet he ſhall be arraigned again at the regs N 
Suit ot the King, per Aſcue. Br. Appeal, pl. 41. cites 21 H. 6. 28. 1 bas Fookes 


who <vas ont- 
laced, and the Defendant is acquitted, yet he ſhall be arraigned again at the Suit of the King, which 
Newton ogreed ; tor it appears in the one Cale in the Declaration, and in the other by the Record of 
the Qutkewry; Qucd Nota. Ibid. 


18. If the Appeal be nor good, and the Plaintiff” be nouſuited, the De- Tho" rhe 


tendant ſhall not be arraigned upon it at the Suit of the King, it it ap- ears We 

„ . * K an 
pears. Br. Appeal, pl. 5. cires 35 H.6. 57, $8. per Markham. yer the King 
ſba'l roc 
pon it; ad if the Appellees be acauitred before, he mnt plead ir, for we cannot take Notice of it. 
iz Mcd 374» 375 Palch 12 W. z. in Caſe of Stout v. Towler. 
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19. A Man was indicted of Murder, and after was appeal'd upon th 
ſame Indictment, and tor Variance between the Indictment and the Appeal 
the Plaintiſf was nonſuited atrer Declaration, by which he wag ,,. 
raigned tor the King upon rhe Declaration, and not upon the Indic. 

ment. Br. Corone, pl. 195. cites 4 E. 4. 10. 
Centra of A. 19. If in Appeal brought in B. R. they are at Iſſue, and V, Prins ;, 
2 opting granted, and at the Day the Plaintiff is nozſwzed, they ſhall not arraivy 
Juſtice 2 the Detendant tor the King upon the Declaration as they thall do in B 
Niſi Prin, R. tor their Power is only to take their Verdict and record it. Br. Ap- 


there upon peal, pl. 113. cites 22 E. 4. 19. per Fairfax J. 
Nonſuit : ; 
they may arraign him upon the Declaration. Ibid, 


21. Where the Party will not proſecute the Suit, the Deſendant ſpall 1, 
arraigned upon the Declaration for the King. Br. Charter de Pardo 
1. 19. 

4 Rep. 39. 5 22. Appeal of Burglary againſt B. who was found Cuilty, and bene 
b. 40. a. pl. Judgment given the Appeilant died,; It was moved, that Judgment 
Brooke, migat be given tor the Queen upon that Verdict, or at leaſt that the De. 
S C. where Claration in the Appeal thould be inſtead of an Indictment, and that the 
an Exception Appellee be thereupon arraigned at the Suit of the Queen, Wray held, 
3 at. that it the Appellant died before Verdict, the Detendant ſhould be ar. 
ar refolv'd. raigned at the King's Suit; but it his Lite be once in Jeopardy by 
that if tbe Verdict, he conceived that it ſhall not be again drawn into Danger; 
Gunt bad and ſome were ot Opinion, that the Deſendant thould be arraigned at 
— ſufficient the Queen's Suit upon the whole Record, and plead Autertoits acquit, 
bon * and that they ſaid was the ſureſt Way. 2 Le. 83. pl. 111. Hill. 28 & 
victed at the 29 Eliz. B. R. Brooke's Caſe. 


Suit of the 
Party he ſhould not be Auterfoits impeached at the Suit of the King, but it was reſolved that the 
Count was inſufficient by reaſon of the Word (Burgaliter) for (Burglariter) and thereupon he was dif- 
charged — 2 Hale's Hiſt. Pl. C. 251. cites S. C. 


ay 


23. In an Appeal upon the Death of her Husband againft ſeveral De- 
fendants, who pleaded ſeveral Pleas, and ſeveral Iſſues being joined, the 
Plaintiff was nonſuit as to one ot them; The whole Court held this to be 
a Nonſuit againſt them all, and therefore as to the Suit of the Party ir 
was ruled that he be diſcharged, but held, that the others who were 
not tried upon this Appeal, ſhall be arraigned upon the Declaration at 
the Queen's Suit. Cro. E. 460. pl. 6. Hill. 38 Eliz. B. R. Curtis y, 
Saville. | 


(R) Againſt Acceſſories. 


Fe Ppeal lies againſt the Principal and Acceſſory, and the Receivers 

of the Acceſſory, per Shard, and by Aſſent of all the Couoſel 

the Suit lies well; Quod Nora Acceſſory of Acceſſory. Br. Corone, 

pl. 104. cites 26 Aff. 52. 

In Appeal of 2. In Appeal of Maihem, he counted that he maihem*d him feloniouj- 
Maihem a- Jy, as a Felon to our Lord the King, and yet this is no Felony ot Peach, 
gainſt ſeve- the ſame Law elſewhere of Petit Larceny, and there it is ſaid, that in 
Tian Appeal of Maihem the Plaintiff may chooſe to make each Principal, 0 H. 
counted a-. Who ſtruck him Principal, and the others Acceſſories, and it was ad judge 


gainſt one as betore Knivet Trin. ] 42. and there it was ſaid, that in the ancient 25 
eac 


| 
| 
ö 
| 
J 
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each ſhall be appealed as Principal, but now he may chooſe ; Quod No- Principal, aud 

ta. Brooke ſays it ſeems the ancient Law was the beſt; for it is only Ae 
a - + ; . as Arceſſuries ; 

Treſpaſs in Effect. Br. Appeal, pl. 72. cites 40 All. g. 2 

dant de- 
manded Judgment, becauſe all ought to be named as Principals, and per Cur. he may elect, ſo that 


the ove Court ard the other Iz well enough, by which the Defendant was put over, Br. Appeal, l. 
56. cites 41 Afi. 16. | 


— » —— — — 


z. Appeal by a Feme of the Death of her Husband againft 5, viz. 2 And after, 
1s Principals, and 3 as Acceſſories, becauſe they procured the two to kill the becauſe the 


; : Principals 
; 78 » „ 
Baron, and that the tWw were thereof arraigned coram Rege, and they ,,,,, *.. 


confeſſed and died in Priſon, and ſo were compelled to ſay, tor otherwiſe the raioned and 
Acceſſories ſhall not be pur 10 anſwer if the Principals are not attainted ; and attainted up- 
ir is laid there, that the Principals were attainted at their own Confeſ- * e {ndict- 


b 3 N : ment at the 
tion, and rheretore it ſeems that the Judgment was given upon the Con- u of the 


tellion, but it does not expreſsly appear in the Book whether Judgment King, and 


was glyen or not. Br. Appeal, pl. 19. cites J H. 4. 27. wor ot 2h 
uit of the 
Party, therefore the Inqueſt was ſpared, and the Acceſſories were not tried at the Suit of the Party till the 


Principals <vere convitied at the Suit of the Party. Br. Appeal, pl. 19. cues 5 H. 4. 27. 


4. Appeal of the Death of a Man lies not againſt any as Acceſſories 4 Rev. 43. b. 
betore the Fact where the Principal upon Trial was found Not Guilty of OO qo : 
the Murder but of 4 anflaughter only. Mo. 461. pl. 645. Hill. 39 Eliz. Goff v. Byby 
Goole's Cale, 8. C. re- 

ſolved ac- 
cordingly per tot Cur. .be-aufe there can be no Acceſſory. before the Fact in Manſlaughter, becauſe 


that mutt be on a ſudden Afﬀray ; for if it be premeditated it is Murder. Cro. E. 540. in pl. 9. Goll 
v. Byby & ai” 8 P. accordingly. 


5. But as to the Acceſſories after the Fact, they ſhall anſwer as Acceſſo- Cro. E. 540 


ries to the Mantlaughter. Mo. 461. pl. 645. Hill, 39 Eliz. Gooſe's * * 

11 3 2. 
Cale. : B. R Goff 
v. Byby, ſeems to be 8 C held accordingly, for every Appeal and Declaration therein includes as well 
Homicide as Murder, which the Common Plca proves, viz. that he ſhould anſwer to the Felony and 
Murder Not Guilty. | 


6. In Caſe of a Principal and Acceſſary in Murder, the Principal is at- 
tainted upon an Indittment at the Suit of the King, and outlaw'd thereupon. 
This Attainder will not ſerve in an Appeal to arraign the Acceſſary, but 
the Principal ought to be attainted upon an Appeal before the Accetlary 
ſhall be arraign'd upon an Appeal. Jenk. 75. pl. 42. 


ee 


% 


(S) Declaration. Of Declarations in General. 


I-N, { OTE, that none ſhall be bound to anſwer to the Appeal, unleſs 
the Plaintiff frews the Name of the Perſon kilPd ; but ro Indict- 
ment de Morte Ignoti, a Man thall be compell'd to anſwer. Br. Appeal, 
pl. 61. cires 22 AT 94. | 
2. Where a Man is fruck in one County, and dies in another, the Ap- 
pellant ſhall found his Appeal upon the one Act, and the other upon his Cale. 
Br. Appeal, pl. J. cites 43 E. 3. 17. 18. 19. 


3. Appeal 
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S866. 3. Appeal by an Infant of the Death of his Confin, and it was 
A\ 6 | | Chal. 
proving, 11 lenged, becauſe he did not ſhew How Cin; and it was held that he 155 
by Wh to thew it. Br. Appeal, pl. 12, cites 45 L. 3 25. 
Fitzh. Co- 
rone 201. 2 Hawk Pl. C. 166. cap. 23. S. 43. S. P. and cites 8 C. 
See Bulſt. 71. &c. Mich, 8 Jac, Egerton v. Morgan. 


Hale's PI. C. 18-8. 5. 


St. P. C. 78. 4: By which the Plaintiff counted of Treaſon, that the Detendan: 
* 2 FF kill'd his Couſin traiterouſly, in his going with 20 Men of Arms to aid 
cites 43 E the King; per Cur. in common Writ of Appeal he ſhall at count of greg. 
3. 21. (bur ſou. Br. Appeal, pl. 12. cites 45 E. 3. 25. 
it is 45 E.3. 5. Appeal by a Feme of the Death of her Husband again/t z, the yy, 
25-2.P1.36.1 25 Acceſſary and 2 as Principals, and the Acceſſary appear d, and the other; 
4 Rep. 47. , and the declared againſt the 2 as Principals, and againſt him who ah- 
b. pl. 12. Pear d as Acceſſary ; tor it is agreed that if Appeal be againſt 20, and 9%. 
appears only, yet the Plaintiff ought to declare againſt ail &c. Br. Appeal 
pl. 28. cites 9 H. 4 1. 2. 
Holt's Rep. 6. Exception was taken, that the Appeal was Murdum inſtead ot 
2 7 Murdrum, and Georius inſtead ot Georgius; bur upon Examination of the 
held it a: Bill that was filed, it was right. It was moved to amend it, but oh. 
mendable by jected that none of the Statutes of Amendments extend to Appeals. But 
the Common Holt Ch. J. thought there needed no Amendment; tur if there does, it 
Law. may be amended ; but as to the Miſtake of (Georius) tor (Georgius,) 
that is in the freth Suit, which ſince the Statute of Glouceſter need nor 
be ſer forth; for it an Appeal be proſecuted within a Year and a Day, it 
is ſufficient; and the Court order'd the Roll to be ameaded. 11 Mod. 
231. Trin. 8 Ann. Smith v. Bowen. 


— — — 1 
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(T) Declaration. By the Statute of Glouceſter. 


By this Act 1. Stat. of Clouc. 6 Y," NaQts, That if the Appellor declares the Deed, the 
gone E. 1. cap. 9. Year, the Day, the Hour, the Time of the King, 
lant nüt and the Town where the Deed was done, and with what Weapon, the Appeal 


comprehend ſhall ſtand 1 Effet Os. 


theſe ſeven 
Things, 1ſt, The Fact. 2dly, The Year. 2dly, The Day. athly, The Hour. 5thly, The Time of 
the King. 6thly, The Town where the Fact was done. And laſtly, with what Weapon. 2 Inft. 318.— 
2 Hawk. Pl. C. 1:9. cap. 23. S. $6. ſays that no Omiſſion of any of rheſe Circumſtances, where the Law 
requires them to be expreſsly ſet forth, can be aided by the Conviction of the Deftendanr. 


2. By the Word (Deed) muſt be ſer forth, firit, whether it was Ly 
Wound or without Wound; if by Wound, 4 Things are neceſſary to be fe- 
hearſed in the ſetting out of the Fact, beſides the Circumſtances men- 
tioned in the Act, viz. 1ſt, In what Part of the Body the Wound was. 
2dly, Of what Length and Depth the Wound was, where the Wound is 
of ſuch a Quality, ſo as it may appear to the Court that the Wound was 
mortal; but it his Arm were cut of, or the like, there the Length or 
Depth cannot be ſhew'd. 3dly, That the Party died of that Wound. And 
laſtly, that it may appear that he died of that Wound within the Tear 
and Day alter the giving the Wound; if without Wonnd, either by Wea- 
pon or without; it by Weapon, as by a Blow or Bruiſiug, or by putting i? 
a hot Iron in the Fundament, or the like, then as many of the Circam- 
fances before-mentioned in the Declaration of the Fatt as do agree 
there with; and the reſt of the Circumſtances required by the Act m_ 


— 


— 


be fer lorth if without Weapon, or by Poiſoning Drowning, Suffocatin * 
rang liug, or che like, the Manner ot the Fact muſt be N and + 

many ot rhe Circumſtances required by the Act as agree therewith, 

namely all the Circumſtances, ſaving with what Weapon the Felon 

was done, becauſe no Weapon was uſed in committing of this F elony ; 


but not withſtanding this Act extends to all Homicides, tho' they were 
not done with any Weapon. 2 Inſt. 318. 


Appeal againſt 3, and counted that the one ſtruck the Baron of the Fitth. Co- 
1 Plaintiff in ſuch a Place of his Body, of which he died, and if 4 had krone, pl. 97. 


wot died of it, another ſtruck him in ſuch a Place, ſo that he had died if Stef 8. Co 
&c, and that the 3d ſtruck him in ſuch another Member, ſo that if he had N 


uot died of 1he firſt Blow, he had died of this; and the Detendants made 8 C. [but is 


Petence, and pleaded Not guilty, Br. Appeal, pl. 8. cites 44 E. "(printed 
44 E. 3. 33. 
3. 38. inſtead of 
Statute of Glouceſt | ode Lie 
and ſays that the Statute of Glouceſter, cap, 9. wills that he ſhall declare the Fact, and that the Count 
in Appeal ſhall differ according to the Difference of the Fact; for the Fat muſt neceſſarily be declared as 
it vas done, or elſe as the Law expounds it to be done, and therefore if two are preſent at the Death of a 
Man, and the one did not ſtrike him, but commanded the other to do it, and he thereupon kills him ; in this 
Caſe, in an Appeal againſt them, the Plaintiſt ſhall count that each of them truck him mortally and 
cires Mich. 21 E. 4. 84. and Fitzh. Corone, Hill. 4 H +. * 60. : 

+ The Caſe in Firzh. Corone is at pl. 60. and cites Hill 4 H. 18. Br Appeal, pl 85. cit 
II. - 18. S. P. accordingly, ſays that the Words of the (Hunt being that each Arch e 3 
only Words of Form; for the Blow of him who (truck is the Blow of him who commanded, if he 
was preſent, 

So in Appeal of Rape againſt 2, where the one was preſent and aletted the other to raviſh &c. the Count 
all be that Both raviſh'd; for in Law it was the Raviſhment of both. St. P C. 80. b. 81. a. cites Mich. 
11 H. 4.12. and Fitzh. Corone 86 & 228. Br. Appeal, pl. 32. cites 11 H. 4. 13. S. P. ac- 
cordirgly. 

5 P. Br Appeal, pl. 132. cites 40 Aff 25. and ſays Nota, that thoſe that are preſent at the Force, 
and are Aiders, tho they do not ſtrike, are Principals. 
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4. In Wric of Appeal of Rape the Plaintiff counted that where ſhe Appeal of 
tag in Peace of God and our Lord the King, ſuch a Day, Tear, and Place, Rape of bis. 
there came the Defendant feloniouſly, as a Fon to our Lord the King, his * the 
Crown and Dignity, & ipſam rapuit & Carnaliter Cognovit, by which ſhe . 
pirſued from Vill to Vill, and from County to County, till he was taken at her puit, and not 
dit, and that A. and B. vere there iuforcing and aiding of the ſame Felony quod Carna- 
&c. and if the Detendant would deny it, the is ready to prove as the 4% Cogrovir, 


Court ſhall award, as a Feme ought &c. Br. Appeal, pl. 13. cites 47 — guns 

E. 3. 14. pl. 32. cites 
11 H. 4. 13. 

St. P. C. $1. a. (C) 8 P. and cites 8. C.—— Hale's P. C. 187. 8. P. accordingly. 2 Hawk. 


LI. C. 177. S. 79. S. P. accordingly, 


5. Writ of Appeal of Rape of his Feme, and the Writ was Ad reſpon- 
dendum to the Plaintiff, ſecundum Formam Statuti of 8 R 2. quare Uxorem 
ſuam rapuit, unde eos appellat. Strange demanded Judgment of the Writ; 
tor no Appeal of Rape was given to the Baron alone bur by this Statute ; 
and the Writ ought to be Unde eos appellat ſecundum formam Statuti, and 
not Ad reſpondendum ſecundum formam Statuti; tor the Anſwer was at 
Common Law, and the Appeal is given by.the Stature; Per Hall Serj. 
The Statute does not give Appeal by expreſs Words; tor Appeal ot Rape 
was given before by the Statute of W. 2. cap. 34. but ſee the Statute that 
the King thall have the Suit, and ſo becauſe the Statute atoreſaid gives 
no Appeal, he cannot ſay as Strange ſaid, bur he ſhall anſwer according 
to the Statute; tor the Statute is Quod ad Duellum Vadiandum non re- 
cipiatur, and fo the Writ good. Br Appeal, pl. 48. cites 1 H. 6. 1. 

6. Yer Strange demanded judgment ot the Writ; }or it is not Fe/onice 
rapuit, and to the Felony Not guilty, and the other e contra. Quære, 
becauſe he anſwer'd to the Felony. Ibid. 


7 E 19. In 


+, Appeal. 


Ibid. pl 143. 5. In Appeal of Maihem the Plaintiff counted Od defendens ; 
cites S. . Mahemavit Felonice, Quod nota. Br. A ppeal, pl. 90. Cites 6 11. 17. W 


and ſo it 
ſeems to be Felony, as Petit Larceny ; but not Felony of Death. 


Holt's Rep. 8. In Appeal of Murder an Exception was, that it does mot ſay that 
5 Pl. 1 5. the Aſſault was Vi & Armis, but ſays only venit V: & Arms & Tnſultn, 
C- Hoh: ws | : i Jullum 
d. d refecit. But Holt ſaid that the Vi & Armis thall extend to all, and not 
(et) couples only to the Venit; and that this is not like the Caſe of Battery or Trel. 
all, and they paſs; tor there there is a Fine due to the King. II Mod. 231. Trin. g 
are not laid Ann. B. R. Smith v. Bowen, 
A DD 9. Another Exception was that the Bill /r forth that the Appellee, the 
. ſaid W. S. the deceaſed did ſtrike and give him one mortal Wound, of which 
the ſaid N. S. did languiſh till ſuch a Day and then ated, and to the faid 
J. B. as a Felon, and ot his Malice aforethought, murder'd the ſaid W. 
S. in E. aforeſaid. So that it does not appear that the Perſon died, for 
that it is not ſufficient to ſay Obiit, without repeating the Nominatiye 
Caſe. But per Powel J. the Nominative Cale goes to the M hole of 
Neceſſity. Holt's Rep. 355. 356. Mich. 8 Ann. Smith v. Bowen. 
See pl. (16) 10. By the Word (Tear) is meant the Year ot the Reign of the 
King. 2 Inſt. 318. | | 
* 2 Hawk. 11. The Word (Day) here is taken for the natural Day, comprehend. 
PI. C. 180. ing both the Solar Day and the Night alſo, containing 24 Hours, and 
28 S. theretore if it be done in the Night it is ſaid, * IA node guſdem dici, 2 
„ 
it ſeems Inſt. 318. 
moſt proper to allege it in ſuch Manner. 


Hale's Pl. C. 12. If a Man be ſeloniouſly ſtruc ken the roth of December, wherecf 


* he died the 1oth ot January, he cannot allege the Killing the 1oth of 
C. 181. cap. December when the Stroke was, but he may allege the Killing to be 


23. 8. 88. the Day that he died; bur the ſureſt Concluſion is, And 1o he killed 
calls it a Re- him in Manner and Form aforeſaid; tor tho' to fome Purpoſe the Death 
pugnancy to hath Relation to the Blow, yer this Relation being a Fiction in Law, 


Kilkag en maketh not the Felony to be then committed. 2 Iuſt 318. 
the 10th of 

of December, and that ſuch Concluſion makes the whole raught ; becauſe the Parry could not be .d 
to have been murder'd till he was dead, and that in Truth and Prog riety of Speech (which mult be 
obſerved in legal Proceedings) it is not a Felony but a Treſpals only till rhe Death ; bur it in ſuch 
Concluſion it had been alleged that the Defendant in ſuch Manner fe-lorioufly kill'd the Party on the 
1oth of January aforeſaid it had been ſufficient, bur that it i ſaid the better way to conclude Gene- 
rally, That the Defendant in ſuch Manner feloniouſſy plunder'd the Party. 


At the Seſ- 13. And altho' the Day be alleged, yet if the Jury fnd him guilty at 
ſions of the another Day the VerdiEt is good, but then in the Verdict it is good to 


2 ſet down on what Day it Was done in Reſpect of the Relation of the Fe. 
County of lony ; and the ſame Law is in Caſe of an Indictment. 2 laſt. 318. 
Norfolk, one | 
Sper was indifed of Burglary, Auguſti 31 Elix. and upon Not Guilty pleaded, it fell out in Evidence 
that the Burglary was done 1 die Septembris in eodem Anno, ſo as primo Auguſti there was no Burglary 
done, and thereupon he was Nor Guilty, and afterwards he was indicted again 1 Septembris &c. And 
it was reſolved by Wray Periam, Juſtices of Aſſiſe, and by the greateſt Part of the judges, that he 
ought not to be tried again, for he might have been found Guilty upon the firſt Indict ment, for the Day is not 
materia !; but it is neceſſary for the Jury in that Caſe ro ſer down the Day, and fo in Caſe of Appeal. 
2 Inſt 318. 319. cites Paſch. 32 Eliz Syer's Caſe. 
2 Hawk. Pl. C. 181. cap. 23. S. 88. at the End, ſays it is certain that a Miſtake of the Day will rot 
be material upon Evidence. | 


There are 14. As to the Word (Hour) the Stature of Glouceſter makes it mate- 
—_ rial; for in the Day are ſeveral Hours, and it he that is killed was, 4 
rnectcs ” 


tween the al- the Hour ſuppoſed at a Place zo Miles diſtant trom where che Felony 
leging of the was done, How can he be the principal Actor of this Felony ? And yet 


Hour, and it may be true that he was there the lamie Day, tho' not the lame Hour, 
Lu 


a Appeal, 
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bat as Bracton ſaid, it ſeems the Plaintiff is not neceſlarily compelled the thaw 66” 
2 expreſs ar ic; vena Declaration by the Common Law, and a Year. iſt. in 


Man may now declare in this Manner notwithſtanding the Statute of the Count 


, PE oa A upon the Ap- 
Glouceſter, fince the Statute does not prohibit ir, ic. being in the Affir- — one — 


mative. St. P. C. 80. b. (B) By. en 
horam 10 
ante Meridiem &c. &c, or, Inter horam decimam ©? undetimam ante Meridiem ; but the like cannot 
be done either of Day, Year, or b art of the Body; as the Fact cannot be alleged to be done Grca 
10 diem Decembris &c. or Inter decimum CP I1 diem Decembris, or Circa Annum ſextum Domini Regis 
„unc, or Inter ſextum & ſeptimum ditt. Domini Regis nunc, or allege the Wound to b. given Circa 
or Circiter Pectus; And the Reaſon of this Diverſity is, that it is more difficult to allege rne true 
Hour, than the true Day or Year; and yet the Plaintiff in the Appeal is not bound to prove in Evidence 
neither tho preciſe Hour, nor the very Day he alleged in his Count ; another Diverſity is between the 
Appeal and the Indictment, for in the Indictment the Hour need not be alleged. 2 Inſt 318. 
2 Hawk. Pl. C. 180, cap. 23.5. S8. ſays, There can be no Doubt but every Count mult allege the 
Day on which the Fact was done; bur it is ſaid not to be ſufficient to allege it done .4bout ſuch a Day, 
or Hetercen ſuch a Day and ſuch a Day, or on the Feaſt of ſuch a Saint, without an Addition, if there be 
another of the {ame Name, As en Sr. John's Day, <ithout adding Baptiſt or Evangeliſt; or on an Impaſ- 
ible Day, as the 31 ft of Fane. Alſo an Appeal of Death muſt nut only ſbewv the Day of the Hurt, but 
lut aiſo of the Death, that it may appear that the Party died within the Year and Day after the Hurt. 
And it is ſaid not to be ſufficient to allege that the Defe dant aſſaulted the Party at a certain Day 
and felonioully {truck him, without expreſsly à leging, that he ſtruck him Ad tunc & ibidem, and yet 
both Sentences being join'd with the Copulative, it is the moſt natural Import ot the whole that the 
Stroke and A ſlault were both at the ſume I'tme &c. 

2 Hawk. Pl. C. 180. cap. 23. S. 87. ſays, that it is obſervable that all the Precedents of 
ſuch Counts ( <xcepting only one) in Apfeals of Larceny in Raſtal's Entries, which ſeems to 
be the only Book of Authority in which any ſuch Counts are to be found; and alſo all the 
Precedents in Coke and Raſtel of ſuch Counts in Appeal of Maihem take Notice of the Hour, as 
well as theſe in Appeals of Decth, and therefore certainly it is not fafe wholly ro omit it; yer 
ir has been holden tnat ſuch an Omiſſion is not fatal, even in Appeal of Death, becauſe the Common 
Law did not require the Mention of the Hour, and the Statute abuver ention'd is in the Affirmative ; 
er if the Hour as well as Day be fer forth in the All-gation of the Offence of the Principal, it is ſaid 
to be fatal ro mention the Day only in the Allegation of the Cﬀence of the Acceſſory. But it ſeems 
that there is no Neceffity in ary Caſe preciſely to allege that the Fz&t was done ſuch an Hour, but that 
it is ſufhcient 10 ſay, That it was done about ſuch an Hour, as appears from every cre of the Prece- 
dente in Cuke and Rafal, in which the Hour is mention'd, and al'o from other good Aut! orites; yet 
ve rd the centtary Opirien bolden by 3 Judges apairſt 2 in * Bulſlrode's Reports, But it jcems cer- 
tain that a Miſtake of the Eour will not be material upon Evidence. 

* Gulſt, $2. Mich. 8 Jac in Caſe ot Egerton v. Morgan. 


15. In Appeal of Murder Exception was taken to the Bill, becauſe it 
was laid to be done Poſt Meridtem circa Horam decimam ejuſdem Diet, 
whereas if it was done in the Night it ought, by the Statute of Gloceſter 
Cap. 9. to be alleged to be done in Nocte ejuſdem Diei, tho' it be in 
July, when it is not dark at 10. But Holt Ch. J. held it well enough 
in Murder, tho' in an Indictment for Burglary it would be ill without 
(in Nocte) becauſe it is not Burglary, unleſs it be in the Night. 11 
Mod. 230. 221. pl. 3. Trin. 8 Ann. B. R. Smith v. Bowen. | 

16. As to (the Time of the King) the Year being already named, it 2 Hawk. Pl. 
might ſeem that the Time ot the King, which is the Year of the Reign C. 181. cap. 
ot the King is needleſs, but ir is here again added to the End that ot £3: 1 ne 
enly the Year ſhall be alleged wherein the Blow Ec. was given, but alſo the x 8 
Fer when the Death Ke og thereupon, to the End that it may appear that but every 
he died of the Blow &c. within the Year and Day; and whenſoever Count in 
the Year of the King ought to be alleged, it draweth with it Time ern 
and Place, that is, the Day and Time, when and where the Death en- fi in 


ſued. 2 Inſt. 319. 7 what Year 


the Fact was 
done, and hat in Appeal of Death it is certainly neceſſary to ſer forth rot only the Year in which the 
Stroke was given, but »lfo that in which the Death happen'd, that it may appear that the Death hap- 
pen'd within the Year and Day after the Stroke; but that it ſeems clear from all the Precedents, that 
it is ſufhcient io ſhew in what Year of the King's Reign the Fact was done, and the Death happen'd, 
without ſhewirg the Year of the Lord; and that it hath been adjudged that it is ſufficicnt ro allege 
the Fact in ſuch a Year of ſuch a King, without ſaying that it was in juch a Year of his Reign, be- 


Cauſe it is clearly implied. 


17. As 


683 30 


Appeal. | 
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If the 4 be 17. As tothe Words (the Town) this mult be underſpeod, if the Mar. 

ene , der or Homicide were done in a Jou, but if it were done in a Place 


F 11. il 1 
as 7 known out of any Town, then may it be alleged in that Place known in 


in a Vill, but ſuch a County. And ſo in a City it may be alleged in a Pariſh &c. he. 
if ir be done cauſe ſuch a Pariſh is in Lieu of a Town, Bur zu the Country if a Paris 


in a Par containd divers Towns, the Murder or Homicide cannot be alleged in 


8 ſuch a Pariſh, for that the Statute requireth that the Fact be alleged in a 


which is, Town. 2 Inſt. 312. 


out of an 
Fill, lies it ſhall be named in a Pariſh, or in ſuch a Place. Quod nota, Br. Appeal, pl. 19. cites 7 
25 
0 2 Hawk. Pl. C 182. cap. 23. S. 92. ſays that it ſeems not only neceſſary in Appeal of Death to alles. 
ſome Place where the Fact was committed, but alſo that ſuch Allegation be in proper Place; and that 
if the Truth will bear it it is ſafeſt to lay it ina Town, as the S ature of Glouceſter direCts, but if don 
out of a Town, you may lay it in any other Place whence a Vilne may come. If a Fact done in a 70 
within a Pariſh which contains divers Fills be in the Count in an Appeal alleged Generally in the Part, 
or a Fact done in a City which contains divers Pariſhes be in the Count in an Appeal alleged Generally Ss 
the City, it ſeems the Defendant miy plead ſuch Matter in Avatement, for otherwiſe he could take 
no Advantage of the Inſufficiency of the Allegation, becau'e the Place named as it ſtands on the Re. 
cord, muſt, till the contrary be ſnewn, be intended to contain no more than one Town or 


Pariſh, 


St,P C. 859. 18. Appeal of Murder againft ſeveral of ſeveral Vills that they at D 
b.(3)S.P. murder'd the Baron ot the Feme Plaintiti, and becauſe he ſhew'd what 
and it is ot Pas hott | = 

good to ſay each did teverally there, and becauſe they were ſeveral Vills, theretore 
at the Place Was compell'd to ſbew the Name of the Lill at every Time when the Mur. 
aforeſard; der is alleged, by Reaſon that there were leveral Wills rehearſed ſupra; 
for in ſuch Quod nota; And the Detendant was let ro Mainprile. Br. Appeal, pl, 


M a 
Cale a dan 110. Cites 21 E. 4. 25. 


does not 

know which 
of the Places aforeſaid it refers to; and cites Paſch. 21 E. 4. 30. [but it {e-ms miſprimed, and that it 
ſhould be 21 E. 4. 25. b. pl. 41. where the S. P. is, but I do not obſerve 8 F. at 304 


4 Rep. 42 b. 19 In Appeal of Death where the Stroke was giden at A. and the 
pl. 6. . — Death happen d at B. the Declaration muſt be of murdering the decealed 
accorews'y" at B. Fol it is no Felony ull his Death, which was at B. and thence 
the Venire ſhall come. Bur it the Stroke had been alleged at A. and the 
Death at B. and then the Declaration had ſaid, Er fic Murdravit Medo 
& Forma prædlicta, it had been good. And tho' the Precedears as to the 
alleging the Place ot the Murder are where the Stroke was, yet they 
patted Sub Silentio, and were not well examined and not to be regarded, 
and adjudged that the Appeal did abare. Cro. E. 196. pl. 13. Mich. 32 
& 33 Eliz. B. R. Hume v. Ogle. 
Holt's Rep. 20. Another Exception was that No Place is ſet forth where the Stroke 
356 — 7 was given; lor it is ſaid Die & Loco præ dict. Inſultum fecit, and lays 
ul laid that that is mention'd before where the Pledges lived, and atterwards where 
the deceaſed Venit Vi & Armis, ſo that prædict' may refer to the Place betore- 
was in the mention'd, Viz where the Pledges lived; and ſo no Venue laid to 
8 the Ailaulc ; But Holt held the (prædict') good, becauſe the Place 
Smithfield, mention'd where the Pledges live is no Part of the Appeal. 11 Mod. 


and there 231, Irin. 8 Ann. B. R. Smith v. Bowen. 
are 2 or 3 

Places named, and then it is ſaid that In Loco prædicto he did not give the Blow the Year Day ard 
Hour atoreſaid, and objected that if there was one particular Place, then (in Loco prædicto) would 
refer to that, but when there are ſeveral, then (Loco predicto) is uncertain ; And Holt held it well 
enough, for the Reaſon mention'd in 11 Mod. 


And albeir 21. As to the Words (with what Weapon the Neund was given) albeit 

this Statute one certain Weapon mult be alleged in the Count, yer upon the Ei- 

requireth 22 , „ ö 

that it be dence, 1t it be proved that the Wound was given with any ver Weapin, 

alleged in the Offender ſhall be found Guilty; as it ic be a/leged in the Indictment 

the Count that the Wound was given with a Dagzer, and it is proved in E 
that 


1 fa 
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that it was given with a Sword, Rapier, Hook, Hatchet, Bill, or any of the Ab- 
like Weapon with which a Wound may be made; tor it were nnrea. Nal with 


\>1able to drive the Plaintiff in the Appeal to prove tlie felt-ſame Par- — Dry 


ucular Weapons, whereot many Times he cannot have Notice; but killed, is to 
1000 ſuch a Count, or an Indictment in Evidence it cannot be proved, be underſtobd 
„bat the Party was poiſoned, or drowned, or burnt, ſuffocated or in, Caſe 


; ; 2 a where he is 
firangled, or the like, where no Weapon was ſued ; for that Evidence killed with 4 


doth maintain the Count in the Appeal or Indictment, becauſe it is Weapon, for 
Murder or Homicide of another Kind, and not under the ſame Claſſjs albeic (as 
that is alleged in the Count or Indictment, and thereof the Plaintiff by hath been 


{uch as vie w d the Body may have Notice. 2 loſt. 319. xo 


| | ; pon at all, 
and in Caſe of po iſoring , droxoning &c. yet doth the Appeal lie for ſuch Homicide; and Weapon is in 
this Act mention'd for Example. 2 Infl. 319. ö 


22 Appellant counted that the Defendant in Parochia of St. Giles in This and the 
the Fields &c. on ſuch a Day circa Horam 8 &c. did etlaulc &c. Sewing 
and in & ſuper ſuperiorem Partem ot his Belly near his Breaſt, and the N 
middle Part of his Body percuſſit, pupugit & inforavit, Dans ei vulnus one ſingle 
mortale &c. The Detendant craved Oyer ot the Writ and Return, Point of 
and then demurr'd in Abatement, and pleaded over to the Felony ; the thoſe before- 


; 8 in mention'd in 
Court :uled * circa Horam primam is certain enough, for the Law will hs Lbs 


not tie a Man up to an exact Minute; that in & ſuper ſupericrem Par- 4 Mod. 200. 
tem &c. could not be more certain; and that percaſſit, pupugit & infora-S. C. and S. 
wit, dans et mortale vulnus was better and more certain than 1t it had — re- 
been (£9 dedit ;) and that the Fact is well alleged i» Parochia tho? the e 


f x 221 cordingly,— 
Star. of Glouceſter requires that a Vill ſhould be fer forth, tor it ſhall 8 


be intended a Vill, and tho' there may be more Vills than one in the S. C. and 
Pariſh, yet that ſhall never be ſuppoſed, but muſt be thewn by the the De- 
other Side. 1 Salk. 59. 60. pl. 2. Tin. 6 W. & M. in B. R. Wilſon v. en was 


over-ruled. 
Laws, — Carth, 

, N . 331 SC, re- 
ſolved accordirglv. Skin. 443. pl 2. 5. C. adjornatur. Ibid 549. pl. 11. the Court over-ruled all 
theſe Exceptions. And ibid. 551. pl. 2. S. C. and Judgment given accordiugly.—Ld Raym. Rep. 
20 S. C. adjudged accordingly, - 

* As to the Circa Horam primam, the Court faid that tho' in Egerton aud Morgan's. C aſe LBulſt. 
-- 8. &c] three Judges were of a contrary Opinion, (viz. that it was not good ;] yet even there, 
Coke and Williams held that it was certain enough, and the Reaſons of thoſe two ſudges ſeem to be 
better warranted than the Opinions of the other tlu ee, and that fo have the Precedents been ever ſince 
that Time. 


oo. In Appeal of Murder, the Appellee being found Guilty, it was 
moved in Arrett ot Judgment, 1ſt. I hat two Faces are mentioned in the 
Appeal, viz. That he was commorant at Shalford, and that the Fa} was 
done at Compton; Atterwards it ſays, that Die, Anno, Hora, & Loco 
pred” eandem Fane Young percuſſit. zdly, There is no Venue laid to the 
Allault, tor it is ſaid, that the Deceaſed being at Compton &c. Venit 
pred” Chriftop” Slaughterford Felonice, voluntarie & ex Malitia ſua præco- 
gitata ut Felo dictæ DominæReginæ nunc, ac contra Pacem &c. Die & Hora 
præd' apud C. præd' &c. Vi & Armis &c. ac in & ſuper eandem J. V. in 
Pace Lei & dictæ Dominæ Reginæ ut pretertur ex iſten“ Felonice, Volun- 
tarie & ex Malitia ſua præcogitata inſultum fecit; ſo that the Venue is on- 
ly laid to the Venit Vi & Armis, tor the (ac) ſeparates the Sentence; and 
u an Ailault he neceſlaty, it is neceflary to lay a Venue, tor it is traverſ- 
able, and that it ſhould have been the & ilidem inſultum fecit. At firſt 
Holt Ch. J. Powis and Gould Juſtices were clear that neither Excep- 
tion was good, but Powel doubted, and the Matter being put off to the 
next Day, Holt was of Opinion, that neither Exception was material ; 
As to the firſt, when one Place is the Man's Addition, and the other the 
Fact, certainly Die, Hora & Loco præd' thall reter to the Place of the 

"F Fact, 


* 


n Appeal. 


. 
— * 
* . 


Fact, and it is as well as if it had been (eodem, ) tor the Place otthe G. 
is the laſt betore the Pred*. As to the Aar. N it 18 8 "2 
al, tor the Allaulc is not neceliary, tor Fercullic is a ſufficient Atlaote, 
as to Long's Caſe, where Percutht was omitted, that was thewin 1k 
Confequence without the Cauſe; Percug/it implies an Aſſault bus 'rry 
did not, here it is ſaid, Venit Vi & Armas to Compton, ac rnſultum hs 
Sc. ac eum quodam Baculo &c. percuffit, dans eidem F.Y. unum 3 
Vilnus, de quo quidem vulnere inſtanter obiit, ſo that it the Aflault 4a 
necellary in the Venue here it would be ſufficiently ſer forth. "Hop 
ſaid, as to the firſt Exception the Precedents are Die, Hora & "ta 
præd', but in an Appeal there needs no Addition, for it is not within 
the Statuxes of Additions ; aud it being ſaid apud Comptom 10 baute 
obiit, ties down the Stroke to the Place of the Death. As to the 2d ha 
ſaid, that dedit mortale Vulius would be bad, bur in this Cate there ca f 
not be a Stroke without an Aflault. The old Precedents are Latin. 
do & Ex inſultu, but upon the Petition ot the Clergy, becauſe ir took 
away the Benefit ot the Clergy in H. 6ch's time, it was lett out, and at: 
rerwards it was only Ex inſultu. In Burgh and PÞolcroft's Caſe 
there is no Aflault laid, and indeed where there is percuitit, as in thi 
Caſe, there needs none. Powis ard Gould the ſame. 11 Mod. 22 
230. pl. 2. Trin. 8 Ann. B. R. Young v. Slaughteriord, 9 


23 — 
n.. 


(U) Of Pleading in Abatement, and then over to the 
Felony &c. 


Thel. Dig. 1. N Appeal by a Feme of the Death of her Husband, the Defendant 
216. lib. 15. ſaid, that at another Time the Feme brought Appeal againſt other 

5 5 s a CTOUg is Appeal ag thers of 
cap. 5 8 18. the ſame Death before Juſtices of Gaol Delivery in the County of N. who 
8 3 Wy; at her Suit were attainted and hanged, and prayed Allowance, and to the 
cordingly. Felony Not Guilty, and ſo fee that he ought to plead over to the Felony. 

Br. Appeal, pl. 28. cites 9 H.4. 1. 2. 

S. C. & 2. The Defendant pleaded Villeinage in the Plaintiff, and was compel- 


S. P. cited Jed to plead over to the Felony. Br. Appeal, pl. 28. cites 18 E. z. 


accordingly. : k | 
Thel. __—_— lib. 15. cap. 5. S. C. and ſays that the ſame is reported Trin. 11 H. 4. 23. [ but it ſeems 


it ſhould be 93.] and Mich 9 H. 4. 1 Brooke makes a Quzre if it is a good Plea in Appeal of 
Murder that the Plaintiff is the Dejendant's Villein. Br. Nonability, pl. 44. 


Thel. Dig. z. Alice T. ſued Appeal againſt W. S. and R. in B. R. of the Death 
215. lib 15. of J. T. Baron of the Plainritt, and declared againſt W. as Principal, and 
21 2 againſt R. as Acceſſory in the County of W. Cotton tor W. made Detence, 
S P. accord. and ſaid, that at another Time the ſame Plaintiff attached the Appellee of 
ingly. the ſame Death againſt V. before A. B. Coroner in the County of M. in ful 
| County ſuch a Day and Year, which was removed out of the County 1 

B. R. by Writ directed to the Sheri „ and upon this Proceſs continued here 

till ſuch a Day, within which time this Appeal was purchaſed, and ſo this 

Appeal purchaſed pending the other &c. and where W. is named ot P. 

in the County of W. there is no ſuch Vill, Hamlet, nor Place known by 

ſuch Name, and prayed Allowance, and as 20 the Felony Not Guilty, and 

or R. he ſaid, that where he was named of W. he was of C. in the Cont) 

of M. the Day of the Writ purchajed, and not at I. and prayed Allow- 

ance, and as to the Felony Not Guilty; Per Hals. J. he ſhall not have 

thoſe 2 Pleas to the Writ, viz. that the Appeal is purchaſed pending another, 

which is Matter in Law and triable by the Juitices, and alſo that the 


1 is 


. 


Appeal. | 


5/1 
is ny ſuch Fill XC. which is triable by the Country, but he may plead 
M:(un/mer of himſelf, and ahlo that there is. no ſuch I ill &&. and ſuch like 
which are criable by the Country it he will aver 20 /ach Matters; and 
ter che Miſnoſmer of the Vill was confeſſed, by which it was awarded 
char che Plainritt ſhall rake nothing by her Writ, and that ſhe ſhall be 
taken; Quod Nota. Br. Appeal, pl. 44 cites 4 H. 6. 15. | 

4. In Appeal of the Death of T. his Brother, the Defendant ſaid, S. P. by 
that B. took to Feme C. at B. in the County of S. &c. and had Iſſue F. ſome, be- 
the eldeſt Son, and . who is dead the 2d. Son, and this Plaintiff the young- der Prey be 
e/t Son and 7 is dead, living J. and prayed Allowance, and to the Felony parker * 
Not Guilty 5 Per Mar kham, he need nor plead to the Felony, but he ſhall be 
where it is confeſſed that he had Title of Appeal at one Time, As where a Re- barg'd, _ 
leaſe is pleaded, but ſhall t plead over & where he alliges Matter au 555 
ich proves that the Party never had Title ty the Appeal as here, * and N 
where he pleads Baſtardy, or Ne unques Accouple & c. which Yel+erton a- ing that the 
greed, and that where he pleads to the Felony, he conleſſes the Plaintifi Felovy ſbolt 
to be ſuch Perſon as may have the Appeal, and the other Matter proves "10.4" I 
the contrary ; but by the Serjeants he may plead over to the Felony in ned we 
Favour of Lite to have it i quired, it the firſt Matter be not found for te Vie 2 
him, by which he had the Plea by the Manner after; Quod Nota. Br. Br Appeal, 
Appeal, pl. 94. cites 7 E. 4. 15. pl. 11 

5. In all Caſes of pleading Miſnoſiner he mutt plead over to the Felony. “ 

2 Hale's Hitt, P. C. 238. cap. zo. cites D. 88. a. b. and 21 E 4 71. a. b. 

6. Appeal of Death in B. R. Vaviſor ſaid, where the Plaintiff has Thel. Dig. 
declared that the Detendant killed the Deceatcd the firit Day of May lib 5: cap. 
21 E. 4. we fay that he died the 1oth Day, Anno 18 E. 4. which is 2 Se 22 K 
Years before the Appeal ſued, and it found that it be nor, then to the Fe- 4 38 S. P. 
lony Not Guilty, and the Plea good, by all the juſtices, in Favour of accordingly, 
Lite. Br. Appeal, pl. 115. cites 22 E. 4 39. and hela 

7. And alter the Delendant pleaded, hf where it is ſuppoſed that he you. 
died the 21 E. 4. he died 18 E. 4. and this &c. Hulley ſaid, it is 4% to 
plead that the Deceaſed died Anno 18 F. 4. &c. betore the Appeal, and 
plead over to the Felony, and then if the jury find the Time they thall nor 
inquire any further, and it e contra, then they ſhall inquire of rhe Fe- 
lony, and we are all agreed that it he picads the firit-Plea only, and ir 
is tound againſt him, he ſhall plead to the Felony after, and to 2 1n- 
gueſts where one may make an End of all, and the Opinion of the Court 
was, that the Plea was good, without Traverſe that he was alive within 
the Year and Day. Br. Appeal, pl. 115. cites 22 E. 4. 39. 

8. But aſter the Detendanrt ol his own tree Will a/l/eged the Death Anno 
18 &c. ab/que hoc that he was alive within the Year and Day before the 
Teſte of the Appeal, Priſt. &c. and the other e contra, and to the Felony 
Net Guilty, and the other e contra. Br. Appeal, pl. 115. cites 22 K. 

4 39- 

9. And per Huſſey, he ſhall plead Baſſardy, and it &c. Not Guilty, Thel. Dig. 
and in Appeal by a Feme, Ne unques Accouple in lawtul Matrimony, 216. lib 15, 
and it &c. Not Guilty, contra ot a Releaſe, tor there he has in a Manner cp 5: d. 20, 
confeſſed the Felony. Br. Appeal, pl. 115. cites 22 E. 4. 39. _— 

10. In Appeal by the Brother and Heir &c. the Defendant ſaid, ht 15. S. P. by 
the Plaintiff had an elder Brother, &c. and as to the Felony Not Guilty, and Huſſey. 
reld good. Thel. Dig. 216. lib. 15. Cup. 5. S. 20. cites hich, 7 E. 

4 15. | | 

11. In Appeal of Death, the Defendant pleaded a former ConvitFinn of Bulſt. 141. 
Manſtaug hter before juſtices at York tor the fame Fact, and had his & C. rhe 
Clergy, and that no Fudgment was given upon the Premities, and took all Appes gar 
the material Averments &c. and as to the Felony and Murder atorelaid * Deen. 
pleaded Not Gailiy. Ic was mov'd, that the Plea was not good, be- dant dil- 
cauſe after pleading the Conviction upon the Indictment he pleaded to charged. — 


the F clony and Murder atoreſaid Not Guilty, which is no Anſwer to 2 1 25 


pl 4.5 C. 
the and the Ob- 


_— — — <a 


* 


* 


j-Qion was, the Declaration which ſuppoſes the Fact to be Homicide only, and not 
l Mueder. But reſolved that the Plea is good, becauſe Ex Necelſitate 


defended Fe- Juris the Detendanrt need not plead to the Country at all where he h 
Wen & : pleaded a good ſpecial Plea to the Country betore; For this Plea to va 
Homicidium, Country added to the other Plea is only in Favorem Vitæ, and rhe De. 


3 tendant may hazard his Lite upon the firſt Plea, if he will, and here the 


4nd wor Fe. Pleading the Conviction and Clergy allowed is a good Bar; Thar 
quick” + Word ( Murdrum ) in the Flea is lake, and the Word (F eloniam) is 6-4 
Murdrum, principal Word, and refers te Plea to the Felony ſuppoſed in the De. 


ſed non allo- „ar! 5 | | | 
eee. claration. Belide, the Word (Murdrum) here ¹ be taken for Homicide, 


the Defen- For tho the Indictment or Appeal lays the Defendant murdravit, yet if 

dint was dif- there be no Malitia precogitata it is only Manſlaughter, and the Word 

charged. (Murdravit) of itſelt is equally applicable ro Manilaughter as well as 
Murder, Yelv. 204. Paſch. 9 Jac. B R. Bradley v. Banks. 


1S2\k.59. 12. In Appeal ot Murder, the Detendant pleaded in Abatement of the 


og) ors Writ that there was Vo ſuch Pariſh kuown by ſuch Name as that or 


© bot Which he is named. The Appellant demurr'd, becauſe this Plea bein 
8. P. does in Abatement the Deſendant ought to have pleaded over to the Felony, 
not appear. But the Court held it well enough; For that it ir good either way, and 


ond. that the Precedents are both ways, and Judgment for the Detendaor 
159. 5. C. Sh Tri W. & M. Orbell Ward : 
and Holt OW. 47. Tn. 1 * . I V. ard. 
Ch. J. ſaid, L | 
that the Plaintiff ought to have moved that the Defendant might have pleaded over, but that that is 2 
diſtin Plea, and does not vitiate the Plea in Abatemert, and if the Plea over be neceſſary, the 
Plaintiff ſhould have taken Judgment for want of it; and Dolben J. agreed, but he was of Opinion 
that if the Defendant pleads over to the Felony at the ſame time that his Plea in Abatement is over-ru- 
Jed, it is ſufficient, and that ſo it was reſolved in Parliament 10 Years ago. Adjudged for the Defen. 
dant. Cartn. 54. S. C and it was admitted, that it was uſual to plead over to the Felony in ſuch 
Caſes, but ſaid, that it was not neceſſary that for the Default thereof the other Plea ſhould be ill: for 
it is but reaſonab e that the Nefendant in this Caſe, whoſe Life is concerned, ſhould have the fame 
Privileges that all other Defendants have in civil Actions; and cited Br. Appeal. pl. 66. and Co, Ent. 
Tit. Appzal. — 3 Mod. 266, 267 S C and per Cur. if the Plea is in Abatement, and the Party does 
not anſwer to the Murder, yer that does not ouſt him of his Plea, but the Appellant ought to have 
rayed Judgment, and it is a Queſtion whether he ought to plead over to the Felony or not, for the 
recedents are both ways. There is no judgment entered, 


— 


For more of this ſee 2 Hale's Hiſt. Pl. C. 255. cap. 33. and 2 Hawk. 


Pl. C. 196. cap. 23. S. 135. with his Obſervations on the ſeveral Pleas 
pleaded in Abatement. 


* 


(W) Pleadings. What is a good Plea in Bar. 


Br, 2 I. * at Newgate, the Defendant ſaid, that the Plaintiff is extra 
1105 Fa” gem, and ought not to be anſwered; for he has abjured the 


and H. 15. Realm, and this is found in the Roll of the Coroner, by which he was 
accordingly. 1 and the Defendant went quit. Br. Appeal, pl. 52. cites 11 
27. | 

2. In Appeal of the Death of his Brother, the Plaintiff was diſabled by 

Outlawry, by which he brought Writ 4 Error to reverſe the Outlawry, be- 

cauſe he was in Priſon at the Time of the Outlawry, and notwithſtand- 

ing this, the Defendant went quit without being arreſted at the Suit of 

the King, and no Miſchief, for when he has ſued his Charter of Pardon, 

or reverſed his Outlaury, he may have a new Writ, but contra after Nonſuit 

4 Appearance ; Quære of the new Writ after the Year, and ſo fee that 

e Diſability by Outlawry in Appeal is not peremptory; Contra of 

Nonſuit after Appearance, Br. Peremptory, pl. 80. cires 18 E. 3. and 

Fitzh. Utlawry 47. 


3. Appeal 


— 


} ( 


3 
— — 
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3 Appeal by a Feme of the Death of her Husband; the Defendant ſaid, 
that at the Time of the Dzath the Baron was outlawed of Felony ; judgment 
& c. Per Shard, a Man cannot kill a Man outlawed of Felony no more than 
another Man, by which he pleaded Not Guilty; but Lud. ſaid, that H. 
of C. was tor ſuch Cauſe excuſed of the Death of the Baron of Wood- 
hull. Br. Appeal, pl. 69. cites 2) All. 41. 


4. In Appeal by Feme of the Death of her Husband, the Defendant ſaid * S. P Br. 
that Ne ungques acconple in lawtul Mattimony. This thall be tried. by Peremptory, 
Certificate of the biſhop, and is not * p-remptory againſt the Defendant ; py =_ 
tor che Biſhop certity'd that Lawfully acccupled &c. and the Defendant — * — he 
pleaded Not gwlty. Quod nota. Br. Peremptory, pl. 32. cites 27 All. 3. 


cannot plead 


over at the 
grſt; and Brooke ſays the Reaſon ſeems to be, hecauſe it demands two Trials. S. P. accordingly, 


and for the ſame Reaſon; bur he may plead Not guilty a'terwards, and this in Favour of Life, as it 
ſcems. Br Appeal, pl. 17. cites 50 E. 3 15 Thel. Dig. 216. lib. 15 cap. 5 S. 20. cites Mich. 
E 4. 15. where it is ſaid that Ne unques accouple may be pleaded, without pleading to the Felony ; 
but Huſſey ſaid that in this Caſe the Defendant may ple id over to the Felony. 

In an Appeal of Murder by the Wife, the Appellee pleaded Ne unques accouple in law ful Matrimony, 
and if found & c. then Not guilty to the Felony. The Plaintiff replicd [awfully acconpled &c. but did not 
revly that be <vas guilty of the Felony, It was moved that this was a Diſcontinuance ; but per Cur, when 
a Plea i pleaded which is triable at Common Law, and conciudes over to the Felony, there the Plain- 
tiff ought to reply, ard con lude over to the Felony; but where he pleads a Plea, triable otherwiſe 
than by the Common Law, it is otherwiſe, Cro. E. 223. 224 pl 6. Paſch. 33 Eliz. B. R. Withington 
v. Dalaber. 3 Le. 208 pl. 360 Witherington v. Delabar, S. C. held accordingly. 

S. P Br. Appeal, pl. 66. cites S. C. and Ibid. pl. 101. cites 14 E. 4. 7. 8 P. nd by ſome he ſhall 
not plead over to the Felony, becauſe if it be certified againſt him, he ſhall be hanged Bur Brian 
and Catesby denied it, ard ſaid the Felony ſhall be inquired after the Certificate of rhe Biſhop &c. 


— 


— 
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5. The praying of the Defendant that the Stroke in Appeal of Mai hem S. P. per 
be examined is peremprory, if it be found againſt him upon the Exami- A on 5. 
nation. Br. Peremptory, pl 33. cites 28 Att. 5. ory, F. 
Cites . 


7.1. But Brooke ſays the Contrary was held in Gray's-Inn. 


6. In Appeal of Maihem againſt A. as Principal, and D. as Acceſſary, it S. P. Br Ap. 
is a good Flea that at anaker Time he brought ſuch Appeal again} them, ben, 1. 154 
and named D. Principal, and A. Acceſſary, contrary t this Wit, and 2 erg 
atter was nonſuited alter Appearance, Judgment it &c. by which Kni- 8 
vet awarded that he take nothing &c. and that he be taken &c. Br. in Mainem 
Appeal, pl. 71. cites 40 All. 1. there is no 
7. In Appeal by a Feme of the Death of her Husband, the Defendant Acceſſary. 
ſaid that the Baron was alive at D. in the County of C. and the other e 
contra; and Day was given to bring in the Pioots, Quzre of rials 
by Proots at this Day. Br. App-al, pl. 133. cires 41 All. 5. 
8. In Appeal of Maihem the Defendant pleaded that De jon Aſſault de- 
meſne, and in Defence of the Detendant, and the Detendant ſaid that De 
{on tort demeſne without ſuch Cauſe, priſt; and the others e contra. Br. 
De fon tore &c. pl. 47. cites 41 Atl. 21. 
9. In Appeal by Feme ot the Death of her Baron, the Defendant ſaid 
that the Baron is yet alive, and the Feme e contra, by which they were 
awarded to bring in their Proofs, and becauſe the Proots were taulcy, 
theretore to avoid Perils the Defendant pleaded Nor guilty, Quære it 
ic be peremptory, if the Proots are adjudged againſt che Detendanr., Br. | 1 
Peremprory, pl. 36. cires 43 Atl. 20. | * | 
io Ir ſeems that an Acquittal or Attainder of the ſame Death had 
been a good Bar in the Appeal. Br. Appeal, pl. 33. cites 11 Hf. 4. 4t. 
11. Contra of Charter of Pardon allow'd, as it ſeems here. Ibid, 
12. Ita Man te arrzign'd upon an Iudictment he thall nor plead A.- 
noſuer, but plead Not guilty, and grove in Evidence that he is not the ſame 
Ferſon, but it he be the ſame Perſon, then no matter tor the Miſnoliner. 


7G But 
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But contra in Appeal; tor there Miſnoſmer i; a good Plea, and if he b. 
outlaw'd upon Mitnoſmer, it ſeems to be Error. Br. Corone, pl. 201. 
cites 1 H. 5. 5. l | a 
13. Brooke ſays, it ſeems that he ſhall t plead over to the Felony, lui 
here the Plea to the Writ is triable per Pais, Br. Appeal, pl. 48. . Cites 
1H. 8. 1. 
14. In Appeal of Death by Writ in B. R. the Detendant pleaded in 
Abatement of it, that the Plaintiff had brought Appeal before the Coroner 
and Sheriff in the County of the ſame Death, which was removed by Writ 
airetted to. the Sheriff in this Court, and Proeſs continued here till ſuch 4 
Day, within which Time his Appeal was purchaſed, Judgment &c, And 
becauſe it was removed by Writ to the Sheriff, where it ſhuuld be to the Coro. 
ner, tor he is Judge &c. theretore it was taken that that which was re. 
moved here was not of Record here, and ſo no Plea, by which the De. 
tendant paſs'd over. Quod nora, that it is no Plea that the Plaintiſf hag 
2 Writs pending in one and the ſame Court, as here; tor it is falſe if the 
Removing be void, and it may be that the Writ betore the Coroner is 
diſcontinued. Br. Brief, pl. 209. cites 4 H. 6. 15. 
15. In Appeal the Detendant ſaid that the Plaintifl purchaſed «her 
Appeal beſore, returnable ſuch a Day; Judgment of the 2d Writ of Ap. 
peal ; and no Plea, per Cur. it he d, not appear to the firft Appeal; tor 
it may be that a Stranger has enter'd it, and here the firſt Writ was de. 
liver'd of Record &c. yet Cur. held ut ſupra. Quod nota. Br. Appeal, 
pl. 87. cites 7 H. 9. 6. | | 
16. It the King pardons or releaſes the Appeal, it is no Bar to the 
Plaintiff in the Appeal. Br. Appeal, pl. 41. cites 21 H. 6. 28. 
Br, Corone, 17. In Appeal by the Heir of the Death of his Anceſtor, it is a good 
pl. 57. cites Plea, per 3 juſtices, that the Defendant join'd Battail with the Anceſtor 
355 dasz. Lefore the Conflable and Marſhal, becauſe the Anceſtor call d the Defendant 
r. Treſpaſs, 3 ; 
. 195. cites 7r7aytor, and he vangquiſh d him to Death, Judgment &c. and this Matter 
S. C— tall be certified. Br. Appeal, pl. 129. cices 37 H. 6. 19.20. 


Br. Battaile, 
pl. 15. cites S. C. but not exactly 8. P. 


Fitzh. Co- 18, A. brought Appeal of the Death of T. his Brother. The Defex. 
rongy 2 dant ſaid that the fame T. at the Time of his Death, and after the Day of 
—_— p. C. the Writ purchaſed, had an elder Brother F. to whom the Appeal is given, 
60. b. (E) and not to the Plaintiff Per Markham Ch. J. he ought to commence his 
S. P. and Plea to the Blood, viz. from the Father of him who is dead; tor it may be 
_—_ H — that F. and T. were Brothers of the Haif-blood, to which Laten and others 
"Hawk Pl. agreed. Br. Appeal, pl. 94. cites ) E. 15. | 

C. 165. Cap. 23. S. 40. 


Br. Appeal, 19. In Appeal the Defendant pleaded Excommunication in the Plaintiff, 
22 cites by which the Defendant went without Day till the Plaintiff was ab- 
3 er ſolved. And fo ſee that this ſhall not abate the W ric. Br. Appeal, pl. 142. 
cites 13 E. 4.8. 
By the Stat. 20. In Appeal of Death it is a good Plea, that at another Time the De- 
3 * 7- cap. fendant was inditted, arraign'd, and acquitted of the ogy Canſe, Judgment 
1 ſi Actio, quod Curia conceſſit; for Lite ſhall not be twice in Jeopardy 
Attaint upon for one and the ſame Cauſe; per Brian Ch. J. Br. Appeal, pl. 102. cites 
an Inditment 16 E. 4. 11. But Brooke ſays that it is contra at this Day by the Sat. 
of Murder 3 H. 5. cap. 1. Ibid. 


or Man- 


ſlaughter, is no Bar of an Appeal for the ſame Death; but Auterfoiĩts convict of Murder or Manflugh- 
ter, and Clergy had upon an Ind ictment, is a good Bar to an Appeal, notwithſtanding this Srature ; for 
indeed the Statute itſelt has this Exception, viz. * The Benefit of the Clergy not being had.“ 2 
Hale's Hiſt. P. C. 250. cites 4 Rep. 45. b. Wiggs's Caſe 3 and this though an Appeal were depending, 
8 the Priſoner had not pleaded at the Time of his Acquittal, cites 4 Rep. 45. b. Hole rofts 
-aſe. | 

Auterſcit! 


—— ET 


_— * 


Autertoits convict, or acquit on an Indictment, was a Bar at Common Law to an Appeal, becauſe no 
Man's Life ouid be endanger'd twice for the ſame Offence ; and the Judges proceeding hrſt on the 
Appeal was meerly diſcretionary, the very Preamble of 3 H. 7. ſaying it was only a Uſage among them 
ſo to do, which Stature obliges the Judges to proceed within the Year and Day to bear and determine the In- 
diclment, and not to . on the Account of an Appeal, without ſaying (to be brought) or (already 
drought,) or whether of both. But where the Defendant was indifted of Murder, and convicted of 
Manſlaughter, he ſhall anſwer to an Appeal the ſame Seſſions. If he pleads Not guilty, the Judges may 

roceed and try him de Novo, and hang him on the Appeal. If he pleads Auterfoits convict, it is no Bar; 
if he vill not anſwer over, his ſtanding mute muſt be recorded, and Judgment given accordingly, either 
to be hang d by Nil dicit, or the Peine fort En dure. But if the Appellant 1s not ready, and cannot go on 
11 Appeal, the Appeal will be gone; per Holt Ch. J. 12 Mod. 157. Mich. 9 W. 3. L'Ifle v. 
Armſtrong. 
If a Man be convicted of Manſlaughter, and no Judgment of Death given, Auter{oits convi& will not be 


a good Bar of an Appeal; but Conuittion and Benefit of Clergy is; per Holt Ch. I. 12 Mod. 642. Hill 
; W. 3. in Caſe o Colt v Swift, 15 93 J 4 


—_— 
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21. In Appeal againſt ſeveral, as J. W. and J. S. late of F. in the Br. Addi- 
County ot N. Yeoman, and others, the ſaid |. W. ſaid that there is not e 
any F. F. late of F. in the County of N. Neoman, in Rerum Natura the Day * 
of the Writ purchaſed &c. and to the Felony Not guilty. Per Sterkey, 
the Vill and Myſtery is only Addition by the Statute, and no Parcel of 
his Name, and therefore he ſhall traverſe the Name, that it was ſuffi- 
cient by the Common Law, viz. that no ſuch J. S. and hall not expreſs 
the Vill, County, nur Addition. And ſee M. 35 H. 6.5. that it is only 
Addition, ana none of his Name, and theretore, as here, it is Pregnancy 
clearly, as it ſeems. Br. Appeal, pl. 111. cites 21 E. 4. 71. 

22. And in Appeal againſt ſeveral, the one ſhall not plead a Releaſe of all S P. Br. 
Appeals, nor ot all Executions &c. made to his Companion; for in Ap- Appeal. pl. 
peal each thall ſuffer Death. Contra ot ſuch Releaſe in other Actions R 5 
Perſonal. Br. Appeal, pl. 111. cites 21 E. 4. 71. it ſhall not 


ſerve but for 
him only to whom it was made; per Cur. S. P. Jenk 165. in pl. 18. For they have ſeveral [udg- 
ments and Executions. Jenk. 137. at the End of pl. 18. ſays a Releaſe ro one Appellee [ot Murder] 
will not ſerve the other, as it will in a Treſpaſs. Treſpaſs may be ſatisfied by a Recompence paid by 
one, but no Recompence lerves for a Life loſt. 


23. In Appeal of Robbery it is no Plea, it at another Time the Plain- 
riff brought Treſpaſs of the ſame Foods taken againſt the Defendant, and the 
Plaintitt was barr'd; for the Appeal is of a more high Nature than Treſ- 
paſs, as a Man who is barr'd in Aſſiſe may have Writ ol Right. Br. Ap- 
peal, pl. 121. cites 2 R. 3. 14. 

24. Where the Principal p/eads a Foreign Iſſue to the Felony, as Auter- 
feits arraign'd &c. the Acceſſary ſhall not be pur to anſwer; and it it 
be found againſt the Principal, this is nat peremptory to the Acceſſary. Br. 


Peremptory, pl. 43. cites 9 H. J. 19. . 


- 


25. Note by the Juſtices of both Benches, a Man ſhall not have Plea But in Ap- 
in Appeal that the Deceaſed aſſaulted him, and he kill him in his Defence; KI 10 
but ſhall plead Not guilty, and ſball give this Matter in Evidence, and the i 4 good 
Jury is bound to take Notice of it, nor ſhall he have it for Plea with a Plea, that 
Traverſe of the Murder; tor the Matter of the Plea is no Murder, nor it was De 


can Murder be juſtified ; and when the Matter of Plea is not good, there fon Aſſault 


a Traverſe is not good. Br. Appeal, pl. 122. cites 37 H. 8. n 
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fence of the 
Defendant. Br. Appeal, pl. 99 cites 12 E. 4. 6. — $ Ibid pl. 134. cites 41 Al. 2% And the 
Piaintiff counted in one Ward in London, and the Defendant juſtified ut ſupra in another Ii ard, and did 
rot traverſe the firſt Ward, and well; for he cannot be m im'd in two Places. But e contra, per Kniver, 
in Tr.ſpaſs ; for ſeveral Treſpaſſes may be done in one Day. Ibid. 


26. In an Appeal of Robbery, Rape, Arſon, Felony, or Larceny, a Releaſe 2 Hawk. Pl. 


Actions Perſonal is no Plea tor it is of an higher Nature, in 9 C. N 
| ng © 73.5: 
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Appeal. 


* ſays it ſeems 

4 Micer that 
whatioever 

the Nature 


of the Ke 


the Appellce mall have judgment; but a Releute of all * Att tons Crim. 


4 
— — . 


nal, Murtal, or concerning Pleas of the Crown, or 2diy, a Releale of all 
Aclions generally; 3dly, a Releale of a Appeals; and qthly, a Releatc 
of ail Demands, are good Bars in all thule kiud vi Appeals. Lic. S. 501. 


leiſe may be, and Co. Litt. 28 8. a. 


it ſhall not 


wholly wars the Appeal, unleſs it were made before it was commenced ; for if it be ſubſequent to 


the Appeal, it 


all only diſcharge it as to the Suit of the Plaintiff; and after j udynicnt given for ſuch 


Diſcharge, he ſhall be arraign'd at the King's Suit. | 
* This is a god Bar in an Appeal of Death. Co. Litr. 287. b. at the End. 


See (A) 


Cro. E. 578. 


29. Coverture of the Feme, after the Murder of her former Baron by 
J. S. is a Bar to ner having an Appeal. D. 296. pl. 20 Mich. 12 & 13 
Liz. Stanley's Caſe. 

28. B. was mnditted for the Murder of Wheatherbead, and being ar- 
raign'd upon it, he pleaded that A. the Wife ot Weathernead brought an 
Appeal againſt him for this Murder, and he was arraign'd upon it, and 
picaded Not guilty, and tried, and fuurd by the jury that he was et 
guilty of Murder, but that he was Gu:lty of Manſlaughter ; and thereupon 
ne pray'd his Clergy and had it, and demands judgment 1t he ſhall again 
be put to anſwer this Felony, and thereupon it was demurr d; and now 
this Term it was adjudged a good Plea, and thereupon he was openly in 
Court diſcharged, but no ſpecial Reaſon was given ot the judgment, 
Quzre; 1or the finding him guilty ot Mantlaughter in the Appeal was 
more than needed, as it appear'd in Caſe ot Mroth and Yiggs, and 
then the Allowance of Clergy is to no Purpoſe &c. Cro. E. 296. pl. 2. 
Palch. 35 Eliz. Barley's Cate. 

29. C. was indicted of Murder, and found Guilty of Manſlaughter. In 
Appeal brought againit him the Detendant pleaded the £neen's Pardon, 
and pray'd Allowauce of it, and a Precedent was thewn Faſch. 8 Eliz. 
Rot. 33. Muigrave's Cale, where the Detendant pleaded rhe Queen's 
Pardon in this very Caſe, and it was allow'd ; altho' in the 9 Eliz. Dy, 
261. there was a Quzre thereot, But Popham ſaid it was a ſtrong Pre- 
cedent ; for it is hard the Queen ſhould pardon that which is the Suit of 
the Party; and there is no Queſt ion it it had been an Appeal of Homicide, 
as it well might, the Oueen could not have pardon d it; whereto Coke 
the Queen's Attorney, ot Counſel with the Detendant, agreed; for it 1s 
meerly the Suit of the Party; but here the Suit of the Party 1s an Appeal of 
Murder, and that whereit he is found guilty 1s not for the Party, but for the 
Oueen. Cro. E. 465. pl. 13. Hill. 38 Eliz. B. R. in Cale ot Penryn v. 
Corbet. Rp, | 

30. The Defendant in Appeal of Murder pleaded in Abatement of the 


pl. 12 Mich. Writ, that the Plaintiff' had a Writ of Appeal pending againſt him, and 


42 & 4 
Eliz. B. f. 


pleaded in hæc Verba. But by the Opinion ot the Court he was com- 


the 8. C. and pell'd to plead over to the Felony; tor ſo are all the Precedents of the 
the Defen- Court, and upon this Plea it was demurr'd in Law. Cro. E. 694. pl. 5. 


dant was ad- 


judged to be 
— 


Mich. 41 Eliz. B. R. Watts v. Brayns. | 
31. An Attainder at the King's Suit at Common Law did not bar an Ap- 
peal, if it was brought before the Attainder ; but it brought after the At- 
tainder it was otherwiſe. But now by the Stat. H. 9. cap. 1. neither an 
Attainder nor Acquittal at the Suit of the King bars an Appeal for Murder, 
if Clergy be not had. Other Felonies remain at the Common Law. At 
this Day an Appeal ſuſpends the Proceedings for Murder at the Suit of the 
King, til the Appeal is determined. ſenk. 75. pl 42. 5 
32. The Relea/e of the Appellant after Judgment, being ſhewn to the 
Court, ſhall ſtay Execution till this Releaſe be confeſs'd or prov'd, or 
diſprov'd, and the Appellant ſhall be warn'd upon it by Scire Facias. 
Jeak. 137. pl. 82. | | 
| 33. Ia 
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33. In an Appeal of Murder the Detendant pleaded a Conviction of Mar- 3 
ſlaughter at the Gaol-Delivery at the Old Baily, and that he was allow'd > 


. 


his Clergy, but did not thew by what Authority the Court was held; and gy. N 
now it was moved to amend it, it being betore Iſſue joined or Demurrer. 7 
But the Court doubted, becauſe the Appellant cannot amend, and fo no 1 
Reaſon why the Appellee ſhould. , In this Cafe, it he amends, he makes NS 


a new Rule; whereas in other Caſes the Amendments are all in Paper, * Bur ſes 
and no Stature extends to Amendments “ in Appeal, and it is not war-(S) pl. 6. 


ranted by the Courſe ot the Court. 4 Mod. 158. Mich. 4 W. & M. in Smith v. 
B. R. Holle v. Pitt. | Boy en. 


34. Con victim of Manſlaughter with Clerzy had is a good Bar to 10 Comb 410. 
Appeal antecedent, concurrent, or ſubſequent, and /o it is if Clerey S. C, Holr 


was nit had by the Default of the Court; tor it has been adjudged, that = od: 2 


the praying ot Clergy is having ot Clergy within the Statute; For by underſtand 
praying it thhe Prifoner has done all he could, and the Delay ot the the Reaſon 


Court ought not to prejudice him, 1 Salk. 63. Hul. 8 W. z. B. R. in rt opens 
Cale of Armſtrong v. Litle, delay d 


charge a 
Man with an Appeal; and ſaid it was argued in the Caſe of Goring v. Deering, but that 10 75 fic to 


be argued again. And at anocher Day he f21d, that the Court ought to allow the Priſoner his Clergy, 

and the Statute 3 H. 7 1, requires a Determination —— Skin 670. S. C. ſays, that Holt Ch. J. inclin- 
ed ſtrongly that the Court ought not to refuſe to allow Clergy to one convicted of Manſlaughter, buy 
in regard of fome Reſcluttirs contra it was fit 10 be argued ; that he had argued it both ways, but 
rever was ſatisficd 11 his Judgment with the Keſulurtons given that they may reſpite Clergy ; for by 
thi- Means they put it in the Power of the Judges to hang a Man 12 Mod 157. S. C. and per 
Holt Ch J. neither an Acquittal nor an Attainder upon an ludictment ſhall be a Bar to an Appeal, as 
it was at Common Law, but only the having Ulerry, which has been extended ſo far, that if a Man 
prays his Clergy, and the Gurt does not rice it lm, te having done what lies in his Power, the Delay of 
the Court ſhail not prejudice him; Now in thts Cale theie is no Prayer made to have his Clergy ; bur 
how comes that to paſs ? Why? the Varty was rever asked; and if the Gurt will not proceed to Judgment, 
and call him down to Judgment, he has ro Opportunity to sk his Clergy, and therefore he thought it 4 
good Picea in Bar, of which Opinion were the other 3 ſuftices ard fo the Appellee was diſcharged. 


35. The Defendant in Apneal of Murder pleaded in Abatement, that 
the Vill in which he was cemmoraut was Shaujord, abjque hoc that it was 
Shalford ; It was objected, that this Plea was not to be recetved without 
an Affidavit fince the Att for Amendment of the Law, it being a dilatory 
Plea, and the Court at firſt inclined accordingly, criminal Cates not be— 
ing excepted out of the AEt, (the Exception ot Appeals in the Act rela- 
ting only to the preceding Clauſe ;) but atterwards the Court thought it 
might be read without an Affidavit, becauſe tho' this Plea be for the 
moſt Part dilatory, yet in this Caſe it is not, becauſe the Appellee mult 
plead over, and Iſiue be joined on that as well as upon Not Guilty and 
both may be tried at the {ume time. 11 Mod. 217. pl. 5. Paſch. 8 Ann 
B. R. Young v. Slaughtertord. 


tf 2 3 %. 1 * 1 


2 


(J) Pleadings. Plea in Par wav id in what Caſes. 


I. Ppeal of Death of the Husband by the Feme, the Defendant /aid, 

that the Baron is alive &c. and the other e contra, by which 
Day was given to bring in the Proofs, who came, and there was Default 
in lot h thetr Proofs, by which the Detendant for the Danger pleaded 
Not Guilty; and hence it ſeems that the firſt Iſſue found ſhall be per- 
emptory, and that he may wave it before Trial in Favour of Life. Br. 
Appeal, pl. 137. cites 43 Aſſ. 26. 


1 H 2, In 


=y * 
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2. In Appeal of Murder the Detendant pleaded Not Guilty, and I, 
ſue was joined thereupun. Atterwards the Letendant waved it, and de- 
murred upon the Declaration. And the Court held clearly that fo he 
might; For it the Declaration be not good, it is in vain to proceed to 
Trial; yet it was clearly held, that it is get perempiory to the Defendant, 
tor if it be adjudged againſt him it is only a Reſpondeas Ouſter. Cro. E. 
196. pl. 13. Mich. 32 & 33 Eliz. B. R. Hume » Ogle. 


(Y) Pleadings. Replication. 


Ibid. Brooke 1. IF in Appeal the Defendant pleads Not Guilty, Priſt by his Body, and 
fays, that fo tenders Battle, the Plaintiff ſays that he was taken with the Maincar, 
33 Judgment if againſt ſuch Matter ef oy be received to wage Battle, the 
by ſuch Al. Mainour is not traverſable, per Huſſey and Fairfax J. & non negatur, 


leg tion may Br. Traverſe, per &c. pl. 273. cites 22 E. 4. 19. 
t every 


fendant from his Law in Appeal of Robbery, [as this Caſe was, as appears in the Vear- Book! 


A. as Acceſſory, and F. came and ſaid, that at another Jime &c. he was 
arraigned of the ſame Felony and attainted, and fſhewed the Record in certain, 
Judgment if he ſhall be at another Time put to anſwer, and the Plain- 
tiff ſaid, that this Appeal is of another Thing than is compriſed within this 
Record, and fo to iſſue, and A. was not put to anſwer ; tor the Acceſſo- 
ry ſhall not be put to anſwer till the Principal be put to anſwer, and 
the Principal ſhall nor be compelled ro anſwer twice to one and the ſame 
Felony ; tor Lite ſhall not be twice in Jeopardy for one and the ſame 
Felony, and if the Principal be found Guilty here, this is not perempro- 
ry to the Acceſſory, bur it ſhall be inquired whether he be Guilty or 
not, Br. Appeal, pl. 89. cites 9 H. 7. 19. 


2. Appeal againſt / and A. viz. againſt F. as Principal, and againſt 


(Z) Diſcontinuance or Nonſuit &c. The Effect 
thereof. 


Appeal of 1, | fo Appeal of Mayhem the Plaintiff was nonſuited, and took another 


Mathem, Appcal, in which he altered in the Principals and Acceſſories, 
9 and it was awarded that he ſhall take nothing by his Writ, but Ca- 


is perempto- piatur. Br. Peremptory, pl. 85. cites 40 Aſſ. 1. 


ry, contra RE, 
1. ſeems of Nonſuit before Appearance, Br. Appeal, pl. 138. cites 43 Aſſ. 39. If Plaintiff in Ap- 

al of Maihem is Non ſuit after Appearance it is peremptory, for the Writ ſays Felonice Maibemavit, 
and therefore the Nonſuit is peremprory. Co. Litt 149. a. But after Nonſuit in Treſpaſs of Battery 
Appeal of Maibem lies of it, but he ſhall not have Treſpaſs after Nonſuit in Appeal of Maihem of the ſame 
Battery; Note a Diverſity. Br, Appeal, pl. 138. cites 43 Al. 39. 


Nonſuit in 2. Two are indicted of the Death of the Husband, the Feme brought 


Appeal after Appeal againſt the one, who is acquitted by Nonſuit after Appearance or 
Appearance otherwiſe 
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the wiſe, ſhe ſhall not have Appeal againſt the other, nor no other. 
Appeal, pl. 139. cites 47 Aff. 7. 


Br. is perempto- 


ry, and ſhall 
a not have 
other Appeal; Per Hull. Br. Appeal, pl. 28 cites 9 H. 4. 1. 2.——- Br. Peremptory, pl. 80 cites 


18 E. 3. and Fitzh Avowry 47——2 Hawk. Pl. C. 193, 194. cap. 23. S. 129. lays it ſcems to be cer- 
tain, that a Nonſuit on a Bill of Appeal, whether commenced in the Court of B. R. or before Juſti. 
ces of Gaol Delivery, or before the Sheriff and Coroners, or a Nonſuit after Declaration on a W rir 
of Appeal, is a Bar of all other IN of the ſame kind; becauſe no ſuch Bill or Declaration ſhall bs 
received till the Appellant have firſt appeared in proper Perſon ; and it ſeems agreed by all the Books, 
that a Nonſuit after ſuch an Appearance is peremptory. Alſo it is holden generally in ſome Books, 
that a Nonſuit after Appearance is a peremptory Bar to the Appellant, without adding that he muſt al- 
ſo have declared; from whence, and alſo wot the general Reaſon of the Thing, it may be reaſon- 
ably argued, that if it any way appear on Record that the Appellant who was nonſuited in a former 
Appeal did actually appear and proſecute ſuch Appeal, as by praying of Proceſs on it &c. he ſhall be 
barr'd in any other Appeal of the ſame Kind. But it ſeems, that the bare taking out of a Writ of 
Appeal, and cauſing it to be delivered of Record to the Sheriff, and a Nonſuit upon it, is 1.0 Bar of a 
2d. Appeal, becauſe it does not appear of Record, but that it might be done by a Stranger; ard not- 
withſt inding ſome Books ſeem to hold generally, that any Nontuit in Appeal is peremptory, yet it 


ſeems to be in a great Meaſure ſettled at this Day, that ſuch Nonſuit ought to be after Appearance in 
proper Perſon of Record, 


3. A Man was found guilty upon an Indictment for the Murder of S. C. cited 
J. S. and immediately his Wite brought an Appeal, to which the De- Kelyng's 


tendant pleaded, that atter the Death of her firit Husband the had mar- > 1 
ried another at E. but did not thew his Name, which was à foreign Plea. ſtrong v. 


The Plaintift replied, and ſo the Matter depended a Year, and more. Liſle, and 
The Priſoner and all the Proceedings were removed into B. R. by Cer- {Ys it is ſo 


tiorari, and the Court demanding ot him What he could ſay why Judg- —— * 


ment thould not be given againtt him upon his ſormer Conviction, he not amount 
pleaded all the Matter above, and that the Appeal was ſtill depending; to the leaſt 
but it being brought in another County than where the Indictment was Authority, 


| | ; , and adds a 
laid, and there being no Continuances ot the Appeal enter'd after the ſaid Nora, that 


tcregn Flea pleaded, which was more than a Near paſt, and ſo the Record it is left 
certified, the Queſtion was, Vs bat hould be done? And atterwards with a Quæ 
the Feme was Neuinntcd, and to the Court gave judgment upon the In- re, and fon 


dictment that the Detendant be hanged. D. 296. pl. 20. Mich. 12 & gy De- 


; termination 
Eliz. Stanley's Caſe. ſ:ving that 


the Man 
was hanged ; That the Court gave no Opinion concerning the Sufficiency of the Plea, nor does it ap- 


pear how the Plaintiff became Nonſuiy, for there was not any Opportunity for it, therefore it was ir- 
regular; for the Plea was diſcontinued by the Certiorari ; for all Remoyals of Cauſes upon Certioraries 
determine the Plea, therefore that Caſe is no Authority, bur only an Hiſtory of what was done, for 
the Man was well condemned and executed upon the Conviction, and thoſe Scruples then made were 
very unneceſſary. 


4. In Appeal of Murder, the Defendant p/eaded that another Time he Cro E. 464. 
was acquitted of the Murder, but found Guilty of Manſlaughter ; and now pu + Sp -j 
the great Queſtion was, Whether the Plaiaciit in Appeal might be Non- R. Penryn 
ſuited ? And adjudged that he might not, and this by Reaſon of the v. Corber, 
Precedents alleged by the Clerk ot the Crown. Mo. 409. pl. 546. Trin. 8 C. ihe 


7 i 5 Reaſon why 
37 Eliz. Perin v. Corbet. Ne let 


u would have been nonſuited was, becau't the Deſendant bad compounded c ith Lim, and the Court doubt: d 
if it might be allowed, it being after a general Verdict, altho'it were in another Term, and that it 
was then prayed that a Retraxit might be e itered therco, and thereot the Court likewiic doubted 
whether it might be, but they would adviſe. 


F. An Infant brought an Appeel of Murder by his Guardian ; at the 8 C. cited 
Day in Court it was pray'd that the Cuardian be not demanded becauſe he 3 18 
7s /ick, and that the Court would give x or 2 Days further tor his Ap- þ 4, ?, by 
pearance ; but per Cur. this cannot be in Appeal; tor the Court cannot W z. in 


make Laws, and thereupon the Plaintiff being demanded, and not ap- Caſe of 
pearing Stout v. 
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Tower — paring, [the Detendant was diſcharged, } Lat, 173. Hill. 2 Car. 
S. C cited Anon. 

by Holr Ch : 

J. but miſprinted (as 178) in S. C. Ld. Raym. Rep. 556. 


2R.3.9 a 6. Where an Appeal is brought again/t 2, and one of them has a Char- 
it pl. 18. ter of Pardon, and he ſues a Sci. Fa apainſt the Appellant who is ſummon- 


_ bs ed and makes Default, which is recorded, this ſhall diſcharge him that 


R 2. has the Pardon, but not the other. Jenk. 165. pl. 18. 

In an Appeal | 

of Murder, the Defendant is outlawed and has a Charter of Pardon, the Anvelles ſhall have a Hire 
Facias againſt the Appellant without ſhewing anv Releaſe, for the Appell int ſhall nor have Execution 
if he does not pray it in Perſon ; by Attorney will nor ſerve; upon this Scive Facias the Appellant 
being ſummoned makes Default, which Default is recorded, the Appellee ſhall have his Pardon aj. 
lowed, and ſhall be diſcharged, and the Appellant cannot pray Execution at another Time; by the 
Judges of both Benches Feake 165. pl. 18. cites 2 R. 3. 38. 


7. The Wife 1 . an Appeal of Murder of her Husband againſt 
the Earl ot S. and others, and it was agreed in this Cafe, that a AN, 
of the Appellant after Appearance in proper Perſon, is peremptory, but not 
ſo betore Appearance in proper Perſon ; But Relynge Serjeant intiſted, 

that there was no Difference, becauſe the Appearance of the Appellant 
is never enter'd on Record, for he ought always to be ready in propria 
Perſona, and is demandable every Day, and ſhall be norſuired upon 
Non-appearance, and therefore pray'd that the Lady Grey might be de- 
manded, but the Court, by reaſon ot the peremptorineſs thereof, would 
adviſe. Sid. 32. pl. 11. Hill. 13 & 14 Car. 2, B. R. Lady Grey v. Ld. 
Southeske & al. 

2 Hauk. Pl. 8. An Appeal before Appearance was diſcontinued, and the next Term 

G 2. 1 the Detendant being in Court pray'd to be diſcharged, the Appeal being 

ſays he can- diſcontinued ; but the Court gave a Day to bring in the Roll, when it was 

not find it pray*d that they might proceed againit him in Cuftod. Mareſchalli by Bull, 
any where which was allow'd, and the Appeal was arraiga'd ; and the Court or- 

r der d a Roll to be made, and a Copy ct it to be deliver'd, and gave the 

char ee Detendanr Day to plead. Skin. 634. pl. 3. Hill. J W. 3. B. R. Rey- 


continuance . 
of one Ap- nolds v. Kening. 


al was a 
Bar of another; but ſuppoſing the Law to he ſo, yet ſurely it is to be of ſuch a Diſcontinuance only as 
happens after the Appearance of the Appellant. 


12 Mod 20. 9. If the Plaintiff be nor preſent, he may be demanded and non/uited ; 
23 but ſuch Nonſuit is nt peremptory, becauſe before Appearauce. 1 Salk. 
SC 64. Paſch. 4 Ann. B. R. Loder's Caſe. 
5 10. An Appeal was brought by the Wife for the Murder of her Huſ- 
band, and upon a Demurrer, Exception was that there was a Diſconti- 
nuance; for in the Exigent the Words De morte viri ſui unde eum appellat, 
were omitted, and therefore it did not appear that this Exigent was ſued 
out in this Action. It was anſwer'd, that this was an Exigent ſued out 
between the ſame Parties that the Capias was, and that there is no Va- 
riance between the Capias and the Exigent, rho' there is ſomerhing more 
contain'd in the Capias than what is in the Exigent ; and upon Prayer 
of Oyer of meſne Proceſs in this Action, this Exigent was recited, and 
thereby admitted to be the Exigent in this Suit. It was argued that this 
Diſcontinuance, if it was one, was aided by Appearance; and that the Dit- 
ference taken, that Appearance and Pleading-over does aid a Diſconti- 
nuance, but not Appearance and Demurrer, was not Law. Adjornatur. 
10 Mod. 86. Paſch. 11 Ann. B. R. Widdrington v. Charlton. 


11. If 


Appeal. 581 
11. If Appeal be brought againſt diverſe, a Retraxit as to one is no Bar If the Ap- 
for the others. Hale's Pl. C. 190. pellant be 
barr'd by a 
Retraxit as to one, yet he may continue his Suit againſt the reſt, becauſe he is to have a ſeveral Execu- 
tion againſt every one of them; yet in an Appeal againſt divers, whether they plead the ſame or ſeveral 
Iſſues, it has been adjudged that a Nonſuit againſt one, at the Trial of any one of the Iſſues, is a Non- 
ſuit to all; of which this ſeems to be the beſt Reaſon, that ſuch a Nonſuit operates in Nature as a Re- 


leaſe of the Whole; but whether the Diſcontinuance of an Appeal, as to one Appellee, ſhall have the 
like Conſtruttion as to all, may deſerve to be conſider'd. 2 Hawk. Pl. C. 196. Cap. 23. S. 134. 


- 


* '& * - 


(A. a) In what Caſes an Attorney may be made. 


1. Ppeal by a Feme, groſiy enſcint, of the Death of her Husband, and Br. Attor- 
A the Defendant was attainied at the Suit of the Feme, and the Ap- nei, Pl. 73. 
pearance of the Feme recorded for all the Term; and yet by the beſt Opinion * 
the canner pray the Fudgment and Execution ty her Counſel, but in proper 51. 81. & G. 
Perſon, by which one of the Fudges rid to her to Iſiington, to ſee whether & S. P. ac- 
the was alive, and / he would pray Execution, and ine pray*d it, by which cordingly. 
judgment was given that he thould be hang d; ior this Action thall be 
ſued in proper Perſon, aud likewiſe judgment ſhall be demanded in pro- 
per Perſon; and after the Judgment the Execution cannot be pray'd by 
Artoriney, but in Perſon; and Appeal ot Maihem 1hall be in Perion, and 
ſo ſce that Appeals ſhall be in erſon, and nut by Attorney. Br. Appeal, 

pl. 112. cites 21 E. 4. 72. 93. 

2. 3 H. J. cap. 1. parag 19. Enacts, That the Appellant in any Appeal 
% Murder, or Death of a Mii, where Battail, by the Conrſe of the Commozt 
fow lies net, may make their Attornies, and appear in the ſame in the ſaid 
Af eas, aſter they are commenced, to the End of the Suit aud Execution of 
edin. | 

3. In an Appeal of Mai hem the Plaintilt appear'd by Attorney, and de- 
clared againſt the Detendant. The Detendant pray'd that the Plainciit 
might be demanded; tor that he could not appear by Attorney, and it 
the PlaintiiF appear'd not, that he might be nonſuited; againit which 
the Counſel ot the Plaintiff objected, that the Plaintiff in an Appeal of 
Maihem might appear by Attorney; tor that it might be that be was 
ſo wounded as he could not appear, aud tor Authority cited the Book in 
21 H. J. Bur it was anſwer'd, and reſolved per tor. Cur. That the 
Plaintitt could not appear by Attorney; tor the Detendant may demand 
Oyer ot the Mathem &c. which ſhall be peremprory to him, being a 
Trial of the Maihem, which is a Trial which the Law gives him; 
and albeit it may be hard and difficult in ſome particular Cale, in reſpect 
of the Grievouſneſs of the Maihem, tor the Plaiutitt to appear in Perſon; 
as it was in 16 H. 5. where the Mathem was heinous, the Legs of the 
Plaintiff being broke over a 'Threthold, yet that mutt not change the Law, 
nor take from the Defendant his juſt Detence and Trial; tor o, upon the 
like Surmiſe, the Defendant might be barr'd thereof in all Cates. And 
Wray Ch. J. ſaid that the Record of. Caworth s Cale had been ſeen, 
and that it was againſt the Report, and chereupon the Plaintiff was cali'd, 
and by rhe Rule ot the Court was nonſuit; and Ld. Coke fays he was 

ot Counſel in tl. is Cate, which he has the rather reported more at large, 
tor that no Man thould be deceived by the faid Report, 21 H. 7. 2 lat. 
313. cites Mich. 25 & 26 Eliz. B. R. Hudfon v. Marwood. 

4. In Appeal of Murder brought by the Widow againſt che Defendant, skis 48. pl. 
and another who did not appear, upon the Return ot the Writ the Ap- 1.S C acs 
pellee appear'd, and it was moved to admit the \ppellant to proſecute 1 44.4.8 
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,roved that by Attorney, and a Warrant of Attorney under her Hand and Seal was 
Ap.ellant produced, and acknowledged by her in Perion , (tor otherwilte ic mu;t 
in Murder have been proved by Witnettes) and e was admitted accordingly, and 
mig't be the Warrant filed. 2 Jo. 210. Trin. 34 Car. 2. B. R. Warten v. 


cal. d in, 
" and ſo ſhe Verdon. 

was; but : : 

her Attornev appearing for her, it was held ſufficient, the Appeal being brought by a Woman, 12 
Mod. 65. Mich. 6 W. & M. Sutton v. Sparrow. 


1 Salk. 62. 5. L. being indiffed of Murder was comvited of Manſlaughter, and 
d. C and per pray'd his Clergy by a Friend, nit being in Court himſelf; and alter at the 


Cur. every ſame Alliſes an Appeal was lodg'd by the Brother and Heir ot the Party 


ypeal ert. | 
33 lain, and the Con viction and Appeal were removed by Ceritorari, and the 


in Perſon, Party by Habeas Corpus; and at the Return of the Certiorari it was 
but maybe mu ved by the Appellant that he might file a Letter of Attorney, in which 
proſecuted i Caſe the Court would not make any Rule, bur ſaid that they might file 


- k 2 ' 1 1 g 
83 it at their Peril; yet inſinuated that they could not file a Letter of At- 


Iager of torney by the Stat. ot Hen. 7 till after Appearance; and they admitted 
Battail lies; clearly that in Aaihem they could not make an Attorney; and the Court 
and ” ſuch ſaid that it he filed a Letter of Attorney, and the Law required an Ap- 
Gafe be wa nice in Perſon, the Appeal would be diſcontinued. Skin. 650. pl. 9. 


commence in a f 
P-rſon, and Mich. 8 W. 3. B R. Armſtrong v. Lille. 

proſecute in ; 3 

Perſon alſo But where there is no Wager of Battail it may be proſecuted by Attorney, for which there 
mult be a Special Warra'it of Attorney filed; and if the Plaintiff appears by Attorney, where he ought 
not &c this is a Diſcontinua ice Comb 411. S. C. The Court doubted whether he might be ad- 
mitted to appear &c. by Attorney, becauſe it mult appear to them that tne Indictment was for the ſame 
Ofence, where Battail lies not by the Stat. H. 7. 


6. The Appellee after his Acquittal may ſue for the Damages by At- 
torney. 2 Hawk. Pl. C. 203. cap. 23. S. 149. 


(B. a) Pledges or Bail. In what Caſes they may or 
mult be found. 


I. HE Defendant was not let to Bail in Appeal of Maihem, no more 
than in Appeal ot Murder or Robbery, becauſe the Maihem was 
heinous ; tor the Thighs were broke upon a Threthold. Br. Appeal, pl. 

86. cites 6 H. J. 1. 
2 Show. 2. In an Appeal of Felony againſt the Defendant then in Gaol in the 
159. pl. 144. County where the Appeal was brought, the Plaintiff declared, and the 
22 ” Appellee imparl'd, and atterwards was baiPd, After wards the Record 
S. C. It was Was removed by Certiorari into B. R. where the Parties appear'd in Perſon, 
urged that and upon Oyer of the Record of Appeal the Defendant imparPd to another 
Pledges Day, and then demurr'd to the Bill of Appeal, becauſe the Plaintiff non 
8 ow invenit plegios ad Proſequendum Appellum, and pleaded over to the Felony 
Time before Not guilty. The * (ja join'd in Demurrer, and reſolved that 
Judgment; Pledges might be found at any Time before JF adgment, and thereupon the 
and held Plaintiff found Pledges, and Iſſue was taken upon Nor guilty. 2 Jo. 


>? 154. Paſch. 33 Car. 2. B. R. Blenkarne v. Osborn, 
Pledges 
oogke to be found before any Anſwer by the Appellee. 


3. Ap- 


4 %* 
5 » a ö * 
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3. Appellee of Murder pray'd to be admitted to Bail, which the N 
Court ſaid they could do on 1ſ/ue join d, Demurrer, or Curia adviſare vult, 
if he could find 4 ſufficient Bail who would be bound Bray for ody ; but 


thoſe he offered not being approved of, he was remanded to the Mar- 
thalſea. 11 Mod. 216. 217. Paſch. 8 Ant, Smith v. Bowen, 


— * 


(C. a) Verdict. What the Jury muſt or may find. 


I. Ppeal of Murder of the Death of his Brother. 'The Defendant Ce as 
pleaded Not guilty, and tound Not guilty ; and per Cur, be- e α⁴⁰οi n 


: he had 
cauſe the Defendant was indicted before the Coroner, theretore they ought to * . 
fad who kill'd the Man. Br. Appeal, pl. 42. cites 14 H. J. 2. - cope . 
ore t 


riff or Juſtices of the Peace. Br. Appeal, pl. 42. cites 14 H. 7. 2. 


2. Where the Jury acquit the Defendant upon Iadict ment before the But upon 
Coroner, they ought to find who kill'd the Man, and there they may ſay Iadictment 


. f b 6 be f. 
that the ſame Letendant killed him Se Detendendo. Br. Appeal, pl. eres, 
122. cites 37 H. 8. | falkoes bo 


ſay Not guilty only, without more. Ibid. 


3. Appeal of Murder; the Defendant pleaded Not guilty, and being 4 Rep. 45. 


arraign'd by a ſubſtantial Jury ot Middleſex, the Evidence was pregnant I Bo Jo wg 
that he «as gritty of Manſlanghter, but for the Murder was doubrtul 7 ea" of "2k 


che Jury f/ 12d be was not gur of Murder, and bring demanded if be c Hule's Hit 
9 %⁰¹ty of Manſlaughter, they anſcver'd they had nothing to do to enquire f P. C. 449. 
it; And upon this the Court being in Doubt ſent Fenner J. to C. B. > ae 
to know their Opinion, who conceived, that by the Law the Jury are 8 p \{1.4 
not compellable ro enquire of the Manſlaughter, and thereupon they accordingly 
gave their Verdict as before, and the Priſoner was diſcharged. Cro. E. 8 the E- 
5 f f itor in a 
276. pl. 5. Paſch. 34 Eliz. Wroth v. Wiggs. 3 
« Or rather taken for granted, “] and ſays that tho* upon an Indictment of Nſurder, if the Party ap- 
ars to be Guilty of Manſlaughter the Jury ought not to acquit him Generally, but find him 
Guitry of Manſlaughter ; yet in an Appeal of Murder, tho' they may, if they pleaſe, find him Guilty 
of Manſlaughrer, if the Fact be ſuch, yet they may find Generally that he is Not Guilty, becauſe it 
is the Suit of the Party, and he ſhould lay his Caſe according to the Truth. And with this agrees 
Hill 28 Eliz B. R. Penryn and Corber's Caſe, and Blonnt's Caſe ; but ſays it was held Paſch 2 Car. 
1. in Batlagt's Cale, that they may not in ſuch Caſe find a General Verdict of Not Guilty, but muſt 
Gnd kim Guilty of Manſlaughter, becauſe included in Murder as well in Caſe of an Appeal as in Caſe 
of an Indictment. Ard ſo it ſeems the Law is. . 


(D. a) judgment oſ Damages, in what Caſes by the 
Statute of Weſtminſter 2. cap. 12. 


1. MH m. 2. 13 E. F Oraſinuch as many through Malice intending to grieve 

I. Cap. 12 others, do procure falle Appeals to be made of Hemi 
cides and aher Felonies, Appellers having nothing to ſatisfy the King jor 
ther jalſe Appeal, ncr to the Parties appealed for their Di mages, 


2. Damages 


. ee oe 


—y 


By the 2. Damages in Appeal of Felony are always on the Part of the Defe n- 
. rod ag dant, to be recover'd by bim upon his Acquitrtal, and ſucn Recovery 
peareth, chat is E to him by the Common Law, as appears Micn, 48 E. 3. 20. and by 
betors tris the Recital ot this Statute oft W. 2. cap 12. tor Common Law and 
Seatute the Common Reaſon wills, twat when one has ſuſtain'd a Trial whereby his 
Vejerdint Lands, Goods, Lite, and good Fame, have been in Jeopardy unde- 


beine dul | | | | 1 6 
. {crvedly, or without other Foundation than the malitious Acculation 


ſbcutd recover Ot another, and he is ound Verus & Fidelis Homo, and duly ac- 


his Damages, quitted of that whereot he is appeal'd, he thould have Amends againſt 
bur that is his lalſe Accuſer ; and it his Accuſer be not tufficient, then againſt ſuch 


to be under- . - 
goon , As procured or abetted the Proſecution ; But becauſe the Damages to be 


Init of Cm- Tecover'd againtt the Procurers or Abetters were 79 be recover'd by Origi- 
ſhiracy, ginal Writ, Viz. of Conſpiracy and not otherwiſe, which was not fo ſpeedy 
„herein he Redreſs as the great Malice or Badnets ot the Ottence required, ½1s 


Mould - 5 ; 
oe Di Statute was made to make it more ſpeedy, St. P. C. 167. b. cap. 11. 


for Satisfac- 

tion in Kegard of the Infamy, Impriſonment, and Vexation done to him, and further that the Parties 
centifted jhould be fined to the King, and impriſoned, which Ld. Coke ſays he had read to have began 11 
this Sort berore the Retien of Hi. They which plotted or compatled the Death of a Man under Pretexg of Laco 
by bringine of falſe Appeals, or preferring untrue Indictments againſt the Lanocent of Felony, who heing 
duly «cquitred, buth ie Appellant and his Abettors «ere to ſuffer Heath. Put King H. 1 ty Authoricy 
of Parliament did mitigate the Severity of this ancient Law {left Men ſhould be deterr'd ad afraid to 
accuſe) and did ordain that if the Delinquents were convicted at the Suit of the Party, 1) en ſhould make 
Satisfaction, and be fined and impriſen d; Hut if they were convicted by Judgment at the Suit of the 
Kine, (whom they 1 ended to intitle to the Forfeiture) then ſbeuld leje tle Freedem of the Law; they 
ſhould be ſo infamous as vever to be any Witneſs, or to be of any Jury ; that they ſhou d never 
come in or near the King's Court, but make their Attornies, that they, their Ames, and their Children 


ſhould be caft out of theiv Fuuſes, and their FHlouſes Ae their Trees eradicated and ſubverted, their 


Meadows pli1ovhed up and waſted, every Thing to be deſtroyed which nouriſhed or comforted them 
in Ref. ect of the Villainy and Shame done to the Delinquent, all againft Nature and Order, for that 
the Delinquent ſought the Blood of the Innocent under Pretext and Colour of Law ; and this in 
latter Books is called, a Villainous Judgment ; all which in Caſe of Conſpiracy, remain a conſtant 
Law to this Day. But this Act doth give the Party a ſpeedier Remedy for his Satisfaction than he had 
before, as hereafter ſhall appear. 2 Inſt. 384. 


* Br Da- 3. By the Words (thro Malice) it the Detendant be to recover Pa- 


mages, pl. mages, it muſt be tor tnat the Appeal is founded more on Malice than 
8 8 p good Matter, and theretore it the Detendant was zadi&ed of the Felony, 


accordi gly. whereot the Appeal is ſued before the Sur of the Appeal, tho' the Deten- 
— 8. F. ac- dant be after acquitted thereot, yer he thall never recover Damages 


8 for it ſhall be intended that the Indictment and not Malice induced him 
have Con- to bring the Appeal. St. P. C. 168. b. (B) cites Firzh, Corone 178. * 


ſpiracy, and 22 All. [39] and Mich. 40 E. 3. 28. 
in ſuch Caſe 1 . 
the Jury ſhall not inquire of the Abettors. Br. Appeal 4. cites 23 H 6 1.2 ſays it was granted there 
per Cur, Arg——5S P. Br. Appeal, pl. 147. cites 34 H. 6 by Billing and tor. Cur, and fays the Rea- 
ſon is becauſe he is indicted. S. P. but where he is indicted as Principal, and appealed as Acceſſory, 
or e contra, there the Defendant ſhall have Damages. Contra <ubere the Indictment and appeal agree ; er 
Indictment is ſufficient Cauſe to bring the Appeal; quod nota. Br. Appeal, pl. 6. cites 40 E. 3. 42 — 
S. P ibid. pl. 73. cites 40 Aſſ. 18. where the Indict ment is before the Appeal, but contra if after the Ap- 
peal. S. P. ibid. pl. 58. cites 22 Aſſ. 39. | 2 Inſt. 380. 8. P. that it ſhall not be underſtood 
to ve commenced per Malitiam, becauſe the Plaintiff had a Ferndaticn to build upon, viz. an Indict- 
ment by the Oath of 12 or more men, ſo as it ſhall be preſumed that rhe Plaintiff was moved to his 
Appeal by the I dictment, & non per Malitiam, for in thoſe Days (as yet it ought to be) lndictments 
taken in the Abſence of the Party were form'd upon plain and direct Proof, and not upon Prohabili- 
ties or Inferences. But if the Indictment be inſufficient, then it is in Judgment of Law as no Indictment, 
and then the Appeal may notwithſtanding be commenced per Malitiam, & ſie in ſimilibus, o if it be 
a good Indict ment, and fcund after the Appeal commenced, yet may the Appeal be commenced per 
Malitiam. 

Soon after the making of this Statute, the Mie and ber 2d Husband brought an Appeal for the Death of 
ber former Husband, whereas it would not lie by Reaſon of her Marriage, ſo that the br ging the Ap- 
2 was rather Folly than Falſity, and therefore Ex Gratia (C uriz ſhe was ordered to Priſon for 15 


- - 


ays, and then to make a Fine to the King. 2 Inſt. 584. cites Mich. 34 E. 1. 


4. Contra 


— — 
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4. Contra it he be not indicted till after the Appeal commenced, or ii In Appeal 
there be ſuch Variance between the Appeal and Indiffment that the Ac- the Deten- 


quittal of him on the one is not an Acquittal of him upon the other, As per whe pr 
it he be indicted as Principal and appealed as Acceſſory, or e contra. pray'd that 


But it the Variance be zo? in a Matter of Subſtance it is otherwiſe. St. it be in- 


P. C. 168. b. (B) cites Mich. 14 H. J. 2. For ſuch Variance ſhall not 12 of the 
prejudice ſo far, but that the Acquittal upon the one ſhall be an Acquit- and he . 


and he was 
cal allo upon the other. indicted of the 


; ſame Felony 
lefore the Appeal, but there was a Variance between the Indict ment and the Appeal, and yet becauſe he was 


indicted, and therefore it appeared that the Appeal was not ſued for Malice, it was not inquired ; for 


the 11 8 cannot recover Damages, Br. Appeal, pl. 43. cites 14 H. 7. e. Br. Damages, pl. 80. 
cites S. C. 


— * 


5. Appeal of Robbery, the Defendant was acquitted, and ſaid that If the Ap- 
the Plaintiff is not ſufficient to render Damages, and prayed that it be in- peal be 
quired of the Abettors. Row faid tnis ought not to be, and thewed a e,, «por 
Paper by which the Defendant was indicted of the ſame Felony. But 7 ya 


a f . dict ment and 
becauſe it was only Paper, and did not contain what Day and Year, the Dealer 


che Indictment was taken, nor before whom &c. therefore the Fury was dant is ac- 
charged to inquire what Damages the Defendant had, and then whether 2 * 
thi Plaintiff be ſufficient to render them, and if not, then to inquire who innig 2 


red 
were the Abettors ; quod nota, Br. Appeal, pl. 1. cices 26 H. 8. 3. 4. che Rhett ; 


; for the In- 
dictment is ſufficient Cauſe to ſue the Appeal. And e contra upon inſufficient Indictment, Br. Ap- 
peal, pl. 108. cites 20 E. 4.6. 


6. If the Heir abets his Mother to bring the Appeal, he is out of the The Heir or 
Danger ot this Statute tho' within the Words ot it. Per Mountague Ch. % Near of 


» | * Ki a 
J. PL C. 88. b. Hill. 6&7 E.6. pros 


| Plaintiſt in 

the Appeal, Er fic adjudicatur quod Pater, Mater, Frater &c. non ſunt in Caſu hujus Statuti ratione 
Propinguitatis Sanguinis, & ad eos pertinet przdictam Mortem ulciſci, Yoplaud's Caſe, and cannot 
be ſaid to be Per Malitiam. 2 Inft. 384.-—2 Hwk. Pl. C. 199. cap 23. S. 138. ſays that ſome ſeem to 
have gone ſo far as to hold, that the Heir who abets his Mother in bringing an Appeal for the Death 
of his Father, can be in no Caſe within rhe Statute by Reaſon of ſuch Abetment; becauſe Nature and 
Duty oblige him in ſuch a Caſe to aber his Mother. But this Reafoning, ſtrictly examined, ſeems to 
prove no more than this, That in ſuch a Caſe the Heir ſhall Prima Facie be intended to have abetred 
the Apellant rather out of Duty than Malice, and that therefore he ſhall not be taken to be within the 
Purview of the Statute, without very ſtrong Evidence of his Malice. But ſurely it cannot be denied 
that in ſome Caſes it may be notorious, that an Heir abets ſuch an Appeal, not out of Duty but Ma- 
lice ; as where he himſelf, without the leaſt probable Ground of Suſpicion, is the firſt Promoter of the 
Proſecution ; or where he cauſes it to be carried on by violent or unfair Methods, not for the Sake of 
Juſtice bur Oppreſſion, in which Caſe it ſeems harſh to ſay, That he is not as well within the Mean- 
ing as Letter of the Statute. 


”. Note that tho by the Letter this Word (Malice) is referr'd only 2 Inſt. 384. 
to the Abetters and Procurers, yet the Books before cited underitand it to 1 
extend as well to the Appellant as to them. St. P. C. 168. b. (C) N 


fers only to 


| the Pro- 
curors and Abettors, by the expreſs Words of this Ack. In the ſeveral Places of this Starute the 


Malice is expreſely referr'd to the Procurors and Abettors only, and in no Part to the Appellant, Some 
hold, That wherever an Appellee is acquitted of an Appeal of Felony, he ſhall recover Damages by 
this Statute againſt the Appellant, except only where he hath been indifed of the ſame Felony before. 
And it wuſt be confeſſed that in the Reports and Entries relating to this Matter, Damages ſeem gene- 
rally of Courſe to have been awarded againſt the Appellant on the Acquittal of the Appellce in all 
other Cates, without any finding that the Appeal was malicious. Vet others hold, That the Appel- 
lant is no more within the Inrent of the Statute than his Abertors, unleſs his Appeal were grounded on 
Malice, And if it be conſider'd that where the Appellant is to render D-mages by this Statute, be is 
alſo by the expreſs Words of it to have a Year's Impriſonmert, and to be grievouſly ranſomed to the Kine, 
ſurely ir cannot be imagined that the Makers of the Statue intended in any Cife to expoſe him to fo 
ſevere a Puniſhment tor a legal Proſecution, which he has reaſonable Evidence to induce him to com- 
mence, tho* it may not be ſufficient to induce a Jury to convict the Defendant, Neither do I ſee any 
Reaſon why the bringing an Appeal againſt one, who before hath been indicted, by a ſufficient Indict- 
ment of the very ſame Crime, which is agreed not * be within the Meaning of the Statute, ſhould * 

7 the 


55 
* 


5 50 FR Appeal. 


- ——_— — ä 


the only excepted Caſe; eſpecially conſidering that any other Ca e, wherein the Appellant plainly ap- 
"ah to proceed on af yarns Ground of Suſpicton, is within the Realun given in nary Books for the 


avour ſhewn to the Appellant, where the Appellee has been indicted before, which is this, that the 
Appellant had Cauſe and Evidence to purſue the Appeal, and it appears to the Court that it was of 
merely ſeunced on Malice, And this is allo one of the Reaſons given in the Books, why the Appellant is 
not to render Damages by the Intent of the Statute, where the Appellee in Appeal of Murder is found 
guilty of Homicide, ſe Defendendo only. And as to the general Expreſſions of the Books abovem.n. 
tion'd, in which Damages ſeem of Courſe to be awarded againſt the Appellant, without any Inquiry 
whether his Appeal were malicious or not, it may be aniwer'd, That the Books ſpeak as generally in 
Relation to the Recovery of the Damages againſt the Abettors ; and yet it ſeems plain from the whole 
Pur port of the Statute, that they are not within the Purview of it, unleſs their Abetment were founded 
on Malice. 2 Hawk. Pl. C. 198. cap. 23. S. 138. 


It is ordain d that when any being appealed of Felony ſurmiſed upon him, 
doth acquit himſelf in the King's Court in due Manner, either at the Siu 
1 of the Appellor, or of our Lord the King, the Fuſtices before whom the Ap- 
. peal ſhall be heard and determined, ſball puniſh the Appellor i a Tear's I- 
riſonment. | 

40 the Appellors ſhall nevertheleſs reſtore to the Parties appealed their 
Damage, according to the Diſcretion of the Fuſtices, having Reſpect to the 
Imprijonment or Arreſtment that the Party appealed hath ſuft ainca tyReaſon of 
ſuch Appeals, and to the Infamy that they have incurr'd by the lin pri ſoumeut 

or otherwiſe, and ſhall nevertheleſs make a grievous Fine unto the King. 
2 Inft 384 9g. This Word (Felony) is not only intended ot ſuch Ouences as were 
. 1 accord- Felgnies at the Time ot making this Statute, bur allo ot all other Ot- 
15 worss fences made Felonies ſince. St. P. C. 168. b. (D) cites Firzh. Corone 


(Homic ids 381. Hill. 12 E. 2. and 275. Hill. 22 E. 3. 

and other Fe- 

lonies.) Before this Statute Rape was not Felony, but is made Felony by Stat. Weſtm. 2. cap. 34 and 
yet if the Defendant in Appeal of Rape be acquitted, the Abettors ſhali be inquired if the Plains iff is 
not ſufficient to render Damages, which ſeems ſtrange, becauſe the Statute u hich ſays (“ procure falle 
% Appeals to be made of Homicides and other Felor1es &c.”) ſeems ro be intended of Felonies then 
before, and not of Felonies made by the ſame Statute ( Weſtm. 2. cap. 34] per Staundford J. PJ. C. 
124. b. Trip. 2 Mar. but ſays it is taken as he has ſaid, but ſays, that he had not ſeen the like Con- 
ſtruction of the Words in any other Cale, and eſpecially where it is penal. 2 Hawk Pl. C. 199. 
cap. 23. 8. 139. S. P. and ſays it has been adjudged. 


1 This Statute 10. The Words (acquit himſelf in duc Manner) may · be underſtood as 
bi _— well where the Detendant acquits himſelt by Bartail as by the Country. 
16 in Dec, and St. P. C. 168. b. (E) cices Fitzh. Corone, 98. Paſch. 41 E. 3. but this 
li ro Acquittals ACquittal by iattail is intended thus, viz, where the Appellant being 
i" in Law. AC- in the Field confeſſes his Appeal falſe ; For this is a kind ot Vanquithing, 
| | 12 „ and is not to be intended of his being led in the Field ; tor there by 
ll . fi by his Death the Damages are gone and loſt tor ever without Recovery. 
| Verdict or by II. There is an Acquittal in Law as well as an Acquirtal in Fact; 
Battail, and For if two are appeal, the one as Principal, and the other as Acceſſory, 
1 and the Principal is acquitted, the Acceſſory ſhall recover his Damages 
PlaintF againſt the Appellant it the Inqueſt that tried che Principal were like- 
yields himſelf Wile charged upon the Accetlory, notwithſtanding they give no Ver- 
2 2 as to the Acceflory ; For he thall have Writ of Conſpiracy by the 
vangquiſh ommon Law; For he put his Lite in Jeopardy by a Meſue. St. P. C. 
3 168. b (F) 169. a. cites Hill. 33. H. a OY 
ment ſhall 12. But where the Principal is acquitted the Acceſſory not having ap- 
| be that the peared, but Procels is pending againſt him, it will be otherwiſe. St. P. 
| a pol C. 169. a. cites Firzh. Corone 222. 48 Af. [bur thac Plea cires 41 Af, 
| ang ten he 24.] For in this Caſe he mult be expreſsly acquitted by Verdict, or o- 
ſhall recover therwiſe he ſhall neither recover Damages by this Statute, nor thail 
| his 28 have Writ of Conſpiracy by the Common Law. 
| again e 
| | Appellor, but if the Plaintiff had been flain, then no judgment can iven acai 6 
Þ ee! in e as if 2 be appealed of Felony, the 23 rei, (rye. gar 333 
and both of them plead Not Guilty &c. and the Jury does acguit the Principal, in this Cafe by Law the 
| Acceſſory Is acquitted, and ſhall recover Damages by this Art againſt the Appellant &c. or may have 


his 
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his Writ of Conſpiracy at the Common Law, But if the Principal be acquitted by Verdict, Proceſs 
Cepending againſt the Acceſſory, the Acceliory ſhall not recover Pamages withia this Statute, becanſe no 

ary can be returned to atlels them. 2 Inſt, 385. 

If one be appealed as Acceſſory to two Principals, and one of the . is acquitted, the Acceſſory 
ſhall recover no Damages until the other Principal be acquitted. 2 Inſt, 385. D. 120 pl. 10. 
Mich. 2 & 3 P. & M. and 131. pl. 72. Paſch. 2 & 3 P. & M. Read v. Rochford & al. S. C. 2 
Hawk. PI C. 200. cap. 23. S. 140. S. P. and ſays it ſeems clear, becauſe it does not appear by 
any thing but that he might be Acceſſory to the other.— 2 Hawk. Pl. U. 19), 200. cap, 23. S. 140. ſays, 
if 2 are appealed, the one as Principal and the other as Acceſſory, and the jury being charged on the 
Acceſſory as well as the Principal, do acquit the Principal; it ſeems to be agreed, that the Acceſſory 
ſhall recover —_— by the Intent of the Statute, withour any expreſs Verdict concerning him, be- 
cauſe he is impliedly acquitted by the Acquitral of the Principal; lor it is impoſſible that there ſhould 
be an Acceſſory where there is no Principal. And this Reaſon ſeems to hold as ſtrongly for the Da- 
mages, where the Acceſſory does not appear on the Trial or Acquittal of the Principal, becauſe in 
ſuch Caſe the Acquittal of the Principal is as much an Acquitral ot the Acceſſory as where he docs 
appear; but ir is holden by Sir Edw. Coke, that ſuch an Accefſory ſhall not recover Damages, becauſe 
no Jury can be returned to afleſs them; and Sir William Staundford ſzems to be of Opinion, that ſuch 
an Acceſſory ſhall not recover, unleſs he be expreſsly acquitted by Verdict after the Acquitral of the 
Principal; yet whether the Juſtices themſelves may not, in a Caſe of this Nature, if they think pro- 
per, aſſeſs the Damages without any Jurys or elſe aſſeſs them by an Inqueſt of Office, may deſerve to 
be conſidered; alſo it ſeems to be to little Purpoſe to require an Actual Acquittal ot a Perſon, where 
it appears by the Acquittal of another, that he could not be guilty, 


13. If the Defendant bars the Plaintiff of his Appeal, he ſhall not reco. In Appeal 
ver Damages unleſs it be ſuch Bar as acquits him of the Felony, tor * 3 
the whole Streſs of the Statute is upon thoſe Words (acquit himſelf in 3 05 dia 
due Manner ; ) And therefore if he pleads that the Appellant is a Baſtard, not ſhew 
or has an elder Brother, or Ne unques Accouple &c. or the like, and bow Coſin, 
thereby bars the Plaintiff, yer he ſhall not recover Damages, tor he _ there- 

: No . ; ore the 
may be atterwards indicted of the ſame Felony and atrainted, notwith- Writ abated 
ſtanding by thoſe Pleas he is diſcharged as well againſt the King as a- but Dama- * 
gainſt the Party. St, P. C. 169. a (4) For ſuch Pleas as do not try the ges were not 
Detendanr's Innocence as to the Felony, intitle him no more to Dama- $!Y<2 to the 


ges than it he had pleaded in Abatement ſuch Plea as had abated the Es 


Appeal, tor tho' ſuch Plea diſcharges the Appeal both againſt the King — 
and the Party, yet it does not diſcharge hin ot the Felony, be jball be 

14. So where the Plaintiff is barred by a Demurrer in Law. St. P. C. CONE 
169. a. Cites Fitzh. Corone 12. Mich. 21 H. 6. TT 
| the Suit of 


the King. Br. Appeal, pl. 68. cites 27 Af. 25. — Fitzh. Corone, pl. 201. cites S. C. & S. P. by 
Shard. b 

If the Defendant pleads that there is a nearer Heir, and Iſſue thereupon taken, and found for the De- 
ferdant, he is diſcharged of the Actien, but is not acquitred of the Felony within the Purview of this 
Statute ; / it is if the Defendant be diſcharged by Clergy, he is not acquitted within the Purview of 
this Statute 2 Inſt. 385. : 

If the Defendant cuages Battle, and the Plaintiff demurs upon it, and it is adjudged againſt the Plain- 
tiff, the Defendant is diſcharged of the Appeal, but he is nor acquitted until he be acquired of the 
Fact at the Suit of the King. 2 Inſt. 385. 2 Hawk. PI. C. 199. cap. 23. 8 140. ſays it ſeems to 
have been generally agreed, thar no Acquittal is within the Intention of the Statute unleſs ir be had 
on an Appeal, either at the Suir of the Party, or of the King after a Nonſuit of the Party, and be 
of ſuch a Nature as finally to Bar all other Proſecutions for the ſame Felony, whether at the Suit of 
the ſame or any other Party, and therefore it ſeems clear, that no Damages ſhall be recovered on the 
Abatement of an Appeal, nor on the bare Nonſuit of the Appellant, nor where the Appellant is barr'd 
either by a Demurrer, or by a Plea, ſhewing that he 1s not intitled to the Appeal, nor on any Acquit- 
ral on an inſufficient Original, becauſe in all theſe Caſes the Appellee is liable ro another Proſecution 
for the ſame Felony, 


15.50 where it is found by Verdict that the Defendant killed him ſe de- In Appeal, 
fendendo, or by Miſadventure ; For this is no Acquitral ot the Felony, ih, foung 
becauſe in ſuch Cafe the Detendant mutt purchaſe a Pardon. St. P. C. CEOS 4 
169. a. cites Fitzh. Conſpiracy 14. 22 All. [77.] F 


ed a Man 
; os od ſe def enden do, 
ir ſball vet be inquired of the Abettors, for be did the 44; Quod Nota; Contra evhere is acquiited that 
he did not do the Act; Note a Diverſity ; Per Hill ] Br Appcal, pl. 59. cites 22 AT 77. Tais 


ſhail noi be ſaid to be per Malitiam, becauſe he had a juſt Cauſe ; for Quod quiſ;ue ob tutelam Cor 
ris ſui fecerit, Jure id fecifle videtur; & lic de ſimilibus. 2 1:f. 58 I 9 * 
The 


en 2 


4 8 Appeal. 
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The Wife of G. brought an Appeal of Murder againſt S. and 5 of his Servants as Prircipals, by being 
preſont ailing and ubetting S. to commit the Murder, and S. appeared, againſt whom the Plaintiff declared 
with a Simul cum of his 5 Servants, and & pleaded Not Guilty, and Proceſs was continued agamfſt tne they 
5. and by Verdict it was found that S. killed C. in his own Defence, whereupon he «vas acquitted, and 
had his Pardon of Grace; and it was reſolved by all the Judges of E gland, that tis 4cquittal of him 
was, in Law, an Acquittal of the other 5 that were charged as Principals by being preſent, aiding and 
abetting, and S. could not upon this Statute recover Damages for the Cauſe before remembered. 2 
Init. 385. cites a MS. of Dier, Paſch. 15 Eliz. B. R. Cop eſton v Stowell 2 Hawk PI C 199. 
cap. 23. S. 149. fays, that if a Perſon appealed of Murder be found guilty of Homicide by Miſad ven- 
ture or Se defendendo, which will be a Bar of any other Proſecution for the ſame Killing, yet it has 
been reſolved that he ſhall not recover Damages, not only becauſe it appears that the Appeal was not 
groundleſs, but alſo becauſe the Appel lee is not totally acquitted. 


16. So where the Defendant upon his Arraignment betakes himſelf to 
his Clergy, and the Court takes an Inqueſt of Office to inquire af he be Gudliy 
or not, and they find him Nut Guilty, yet he thall not recover Dainages 
by this Acquittal. St. P. C. 169. a. cites Fitzh. Corone 386. Faicn. 7 
E. 2. For by taking himſelf to his Clergy he rather contetles the Fel. 
ny by Implication than otherwiſe; but if he waved his Clergy, and put 
eee the Inqueſt, and bey had acquitted him, it would be other- 
wite. | 
S. P. as to 17. So if the Defendant has the Plaintiff's Releaſe, and alſo the King's 
7 Og ug Pardon, and waves them, and pleads Not Guilty, and puts hiniſelf on che 
{> if me Country, and is acquitted, he ſhall recover Damages, aud yet he has 
Principal done a Thing of Record. whereby he contelles the Felony by Implica- 
dies before he tion; Quzre ; For it was a Pardon by Act of Parliament, doubtleſs 


ig attaint, in Ave 1 . 
chi, Cafe he could not wave it. St. P. C. 169. b. (A) cites Hill. 11 H. 4. 39. 
W rit of Conſpiracy does not lie for the Acceſſory, becauſe for any thing yet done it ſtands ind ff rently 
whether the Conſpiracy was falſe or true. St. P. C 173. 4, cires Hill. 33 H 6:3, 2 Hawk. II. 
G. 200. Cap. 23. S. 140. at the End, Cites 8. C. accordingly, becauſe it does not appear but that he 
might have been guilty. 


* Br. Ap- 18. By the Words (ia due Manner) it is not a ſufficient Acquittal if 
peal, og it be erroneon/ly without due Proceſs. St. P. C. 169. b. (A) cites Paſch. * 


Cites S. C. Kt | 2 25 
accordingly, 9 H. 5. 2. where the Delendant came % Exigent on Which the Sherit 


for the Ori- had returned Cepi Corpus, whercas he ougnt to have returned Exigi fect, 
ginal is good, and the Defendant appeared on the Exigent, and without taking Advan— 
tho, the tage of the Proceſs pleaded Not Guilty to the Appeal, and ſo found, and yer 


meſne Pro- 
ceſs or Re. he could not have Judgment to recover Damages tor the Reaſon above; 


turn are ill; but Staundtord ſays Quære; for you will find the contrary in Fitzh. 
Quod Nota. Corone 444. Paſch. 19 E.3. 5. that Error in the Proceſs is not material 
Whenlo- if none be in the Writ, Declaration, or Pleading, for the Appellee is ar- 


— by raigned upon the Original and not upon the Metne Procels. 


Verdict, and 
yet his Life was never in Jeopardy either by reaſon of the erroneous Proceſs or Original, or otherwiſe, 
tho' this be within the Letter of the Law, yet it is out of the Meaning, and therefore the Defendant 
in that Caſe ſhall recover no Damages. 2 Inſt. 385, 386. 2 Hawk. Pl. C. 200. cap. 23. S. 141. 
ſays, it ſeems at this Day, that if a Defendant appearing upon erroneous Proceſs to a good Appeal be ac- 
uitted, he ſhall recover Damages by the Intent of the ſaid Clauſe, becauſe ſuch an Acquiital is a good 
Bar of any other Proſecution for the ſame Felony, and the Life of the Appellee was put in Danger by 
the Appeal. But there were formerly ſome Opinions, that the Appellee in ſuch a Caſe ſhould not reco- 
ver Damages, becauſe his Life was not in Danger at the Time of the Trial, for that he might have 
taken Advantage of the Error in the Proceſs ; but granting it to be a good Rule, that the Defendant 
ſhall not recover Damages where his Life is not in Danger at the Time of the 'I rial, which yet I find 


not confirmed by any Authority, beſides the Year-Book of 9 H. 5. 2. it may be anſwered, that in the 


Caſe the Queſtion the Defendant's Life is in Danger at the Time of the Trial, becauſe the Error in 
the Proceſs is ſalved by his Appearance, 


If the Plain- 19. By the Words (at the Suit of the Appellant, or of our Lord the King) 
Fo: ” b. this Suit of the King is intended upon the Appeal, when the Detendant 1s 
. ang arraigned thereupon, after that the Appellant has declared upon his Appeal, 
the Defen- and 1s nonſuited ; tor it the Detendant was acquitted at the Suit of rhe 


King, 


9 


Appeal. _ 


King, upon an indictment of the ſame Felony, yet he ſhould not reco- dant is ar- 

ver Damages. Sc. P. C. 169. b. (B) raign'd at 
the Suit of 

(Vel ad ſectam 


the King and acquitted, he ſhall recover his Damages by this Act; for the Words are 
Appellantis vel Domini Regis ;) but this Suit of the King muſt be intended upon the Appeal after Non- 
ſuit ; for an Acquirtal upon an Indictment is not within this Statute. For Debito modo Acquietatus 
ſee 9 H. 5. 2. that the Defendant being acquitted by Verdict, yer if his Life was never in Jeopardy 
either in the Original or Proceſs, tho' it be in Default of the Plaintiff himfelf, yet is he not Debito 
modo Acquietatus within the Statute. 2 Inſt. 385. 2 Hawk. Pl. C. 199. cap. 23. S. 140. ſays it is 
clear that the Appellce is intitled ro his Damages, where he 1s acquitted on an Appeal at the Suit of the 
King, after a Nonfuir of the Plaintiff, or where he vanquiſhes the Appellant in a Trial by Bartle. 


20. And the Manner how he ſhall recover Damages on Acquittal at the 2 Hauk. 
King's Suit, varies ſomething from his Recovery oi them when acquitted Pl. C. 200. 
at the Suit of the Party; tor in the firſt Cale he ſhall not have Recovery 8. 143 ſays 
ot them, tho' he be acquitted, till he ſues a Scire Facias againſt the _ pong 
Plainritt zo bring him again into Court, he being out of Court before by his Perſon a ſo 
Nonſuit ; but iu the 2d Caſe he thall have his judgment without {uing far acquit- 
other Proceſs. St. P. C. 169. b. (C) cites Firzh. Damages 7). Hill. 40 ted on an 


E. z. where the Caſe was, tnat the Appellant tot Baron after the Nonſuit, ops a 3 
and yet the Scire Facias awarded agalalt the Feme alone. the Suit of 


| the Part 
as to be intitſed ro his Damages, he ſhall have Judgment for them without any Proceſs to bring in the 


Party to anſwer to the Damages, becauſe he 1s ſtill in Court; but where he is ſo acquitted on an Ap- 
peal carried on at the Suit of the King after a Nonſuit of the Party, he ſhall not recover Damages 
without a Scire Facias to bring in the Party, becauſe he was out of Curt by the Nonſult. 


21. By the Words (the Fuſtices before whom the Appeal ſpall ve heard St. P. C 156. 
and determined, hall puniſb the Appellor &c.) cannot be underſtood Juſtices b. (D) S. P. 


of Nis Prius; and yet by 14 H. 6. cap. 1. they are impower'd to give rg nds 
Judgment in Treaſon and Felony tried before them, and this as well S. C — 


where the Detendant is acquitted as where he is attainted; but yet they If the De- 
are not the j uſtices intended by this Statute, inalinuch as the whole Plea tendant in 


ot the Appeal was not heard betore them, but Parcel only, viz. the * — 
Trial only. St. P. C 169. b. (D) 170 a. cites Mich. 10 E. 4. 14. fore Juſtices 

| of Niſi Prius, 
aibeit they haye but Delegatam Poteſtatem, yet ſhall they inquire of the Inſufficiency of the Plaintiff, and of 
the Alettors; and the Words of this Act are, (uo Juſtic* coram quibus auditum fuerit Appellum & 
terminatum ; but that great Over ruler Experientia hath ruled and over-rulted it by Precedents, that 
they cannot give Judgment for the Damages. 2 Inſt. 386. 

It Appeal be commenced before Juſtices of Niſi Prius, there upon Nonſuit they may arraign the De- 
fendant upon the Declaration, and inquire of the Damages, and give Judgment thereupon, and for In- 
ſufficiency of the Plaintiff may inquire of the Aberrors Quod nota for Law, & non negatur. Br. Ap- 
peal, pl. 113. cites 22 E. 4. 19.- 2 Hawk. Pl. C. 201. cap. 23. S. 141 (bis) S. P. and ſaid to have 
been held accordingly, and that for the Reaſon given in Staundtord; and ſays that the Stat. 14 H. 6. 
has been conſtruzd to intend only to enable Juſtices of Niſi Prius to give the principal Judgment, and 
not to transfer to them from rhe Court of B. R. a Power in Collateral Matters; Vet Juſtices of Niſi 
Prius have, by Uſage not now to be diſputed, gain'd a Power to afleſs the Damages, and to inquire of 
the Sufficiency of the Plaintiff ro anſwer them, and alſo of the Abettors But ſays he does not find that 
they have ever given Judgment for the Damages; yet there 15 no Doubt but that if ſuch Juſtices be alſo 
Juſtices of Aſſiſe, and as ſuch have an Appeal commenced betore them, they may as Juſtices of Aſſiſe, 


upon the Acquittal of the Appellee, not only inquire of the Damages &c. but allo give judgment, 
both by the Letter and Meaning of the Statute, 


22. The Statute wills that there ſhall be Conſideration of the Da. 2 Hawk. Pl. 


mages, (having Reſpect to the Impriſonment &c ) and theretore if the Ap- oy ot 4 
peal is againſt ſeveral, and all are acquitted, the Damages ſhall be tax d ſe- bi, ſays that 
verally, viz. againſt each; tor perhaps one has more Cauſe to recover it there are 
Damages than the other; As if one was appeal'd as Principal, and rhe feveral Ap- 


other as Accetlary only, that the one is a Gentleman, or of other Eſtate, A 


and the other not. St. P. C. 170 a. (A) Hill. 8 H. 5. and Fitzh. Da- ined, 
mages, Hill. 40 E. 3. 77. the Damages 


vught to be 
ſeverally aff, fled as to every one of them, and this doubtleſs both to the Letter and Meaning of the 


1 L Statute, 
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Stucute, which provides that in the giving the Damages, Reſpect mall be had to the Impriſonment and 
Intame, and otner Damage ſuſtained of the Appeal; and theſe being levera!, and receiving different 
Aggravations from the diſterent Circumſtances of the Perſon's pariicu:ar Caſe, it cannot but be reatun. 
able that the Damages be aſſeſſed ſeverally allo. | 


23. Bur yet this Recovery of Damages muſt be intended in one that 

has Ability to recover them; for if Appeal be ſed againſt a Mond or 

Feme Covert only, without the Sovereign ot the Houſe or the Baron, as it 

ought, (unleſs the Sovereign with his Monk or the Baron with his Feme 

commit Felony) the Monk or Feme ſhall not recover Damages, though 

they are acquitted, St. P. C. 170. a. (B) cites Firzh. Corone 276. Hill, 
. 

Tho' this 24. But if the Appeal be brought again/? the Baron aud Heime together, 

Branch be and they are acquitted, then Damages thall be recover'd a:d Hαοα fe- 

general, vet rally, Viz. the Baron alone ſhall recover tor his Impriſonmeut, and the 

every Ap- : 3 Aer 7 7 8 

Baron and Feme E tor the Imnpriſonment of the Feme. St. P. C. 


pelice hall | a 0 
not upon his 170. a. (B) cites Fitzh. Judgment * 108. Patch. 12 K. 2. 


Acqutttal 5 
recover Damages; for if a 1ſonk be appeal'd, or a Feme Covert be apreal'd alone without her Husbind, 
and acquitted, they cannot recover any Damages by this Act, 11 reſhect of their Difubiliiy ; for the 
general Words of ths Act does not enable any to recover Damages that thereunto was diſabled by Law, 
But if an Appeal be brought againſt the Hasband and ite, and they be acquitted, Damages ſhall be 
iven to the Husband alone for his Damage, and to the Husband and Wife for the Damage of the 
ife. And where ſeveral Perſons be acquitted, the Damages muſt be ſeveral ; for the Words of the 
Statuie are Habito reſpectu d Perſonam. hut then it may be demanded, what Remedy hath the Monk 
or Feme Covert being ſolely appealed? The Aniwer is, that they have ro Remedy by this Statu:e 
* the Abbot and Monk, and the Husband and Wife may have a 17 of Conſpiracy at the Common 
aW. 

2 Hawk Pl. C. 202. cap. 23. S. 144. ſays it has been holden that a Monk or Feme Covert, being appeal*d 
without the Abbot or Husband, cannot have a Judgment for the Damages on their Acquittal, decauſe 
they are diſabled by the Law to recover any Damages without the Abbot or Hu, band; and the general 
Words of a Statute ſhall not be conſtrucd to enable Perſons in a Point wherein the Common Law has 
diſabled them; but the Autho i of this Opinion, as to a Wife, is qu: ſtion'd by Hobart; neither do an 
of rhoſe who ſeem to give it greater Weight, bring any other Proot of it than a Note in Fiteherbert's 
Abridgments, of a Reſolution to ſuch Purpoſe in the Time of Ed. 3. as to the Caſe of a Monk, and an 
Aſſertion that the Law is the ſame in the Caſe of a Wife; againſt which it may be plauſioly argu-d that 
fince the Impriſonment and Infamy ſuſtain'd by a Feme Covert, in a malicious Appeal agiinlt her, ue 
far from bei g leſs grievous in reſpect of her Coverture, and are a good Ground oa a Writ of Conſpi- 
racy at the Common Law brought by the Husband and Wife; and ſince the Wife may take any thing 
to the Benefit of her Husband, and it appears to the Court that the Appellant by his own Act, without 
any Default either in the Husband or Wife, gives them a good Title to the Damages; and fin-e no ex- 
preſs Judgment can be given for the Husband, nor being a Party to the Record, and it is moſt for his 
Advantage as well as his Wife's, that a preſent Judgment be given; it may perhaps be thought no un- 
reaſonable Conſtruction of the Statute, that in this particular Caſe Judgment ſhould be given for rhe 
Wife to recover the Damages, which as much enure for the Benefit of herſelf and her Husbund as an 
expre(s 13 for them both on a Writ of Conſpiracy. However, it is certaid that if the Busband 
and Wife are hoth of them appeal'd and acquitted, they ſhall have a joint Judgment for rhe ! Damage 
done to the Wife, for which the Wite alone ſhall ſue Execution if the Husband die without ſuing of it, 
and the Husband alone ſhall have Judgment for the Damage done to himſelf. 

* This is miſprinted, ir being neither the ſame Year nor the 8 P. there; and tho* the two follow- 


ing Pleas are 12 R. 2. yet 8. P. is in neither. 


25. Parag. 3. And if peradventure ſuch Appellor be not able to recompence the 
Damages, it ſhall be inquired by whoſe Abetment or Malice the Appeal was 
commenced, if the Party appeald deſire it. 

5 26. By theſe Words it is implied, that if Damages are not to be reco- 
2 ver'd againſt the Appellant, they never ſhall inquire ot the Abettors; 
theſ: Words and there are ſeveral Caſes where Damages ſhall not be recover'd. St. 
of the Sta- P. C. 170. b. (D) 


tute, that 

where Damages 0 not be recc ver d 27 the Plaintiff, there none ſball be recover d againſt the 452ttors ; 

2 _ the Plaintiff is ſufficient, and ſo found by the Jury, the Abettors ſball net le ing uired of. 2 
alt, 386. 


Ir is a cer- 


27. And 


„ 
— 8 _ 


* 
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27. And as to the Words (ut able to recompence the Damages) they in- Appeal by 
tend all the Damages; tor it the Appellant be ſullicient to render Part, a Feme of 
ad not all, then it ſhall be inquir'd ot the Abettors, and they ſhall ren- e cat 


der them. St. PI. C. 170. b. () cites Paſch. 8 E. 4. 3. and Hill. 8 H. har pl 
8. 5. and Fitzh. Corone 219. [41 Aff. 8.] and after Jp. 


| 2. | pearance the 
Feme <vas no ſuited, and it was awarded that ſhe be taken to make Fine, and ſhe came by Capias and made 


Fine, and attcr the Appellee was acquitted, and it was inquired of the Damages, and of the Abettors, 
avd found 2 Abettors, and Damages tax d to 1091. and the .2ppellor was not ſufficient but of 100 5. and ir 
was awarded that the D-f-rdant recover the Damages tax'd to 1001. agoinſt the Feme, and that he ſue againſt 
the Abettors if he will ; but Judgment was not that the Feme ſhall be taken, becauſe ſhe had made Fine before. 
Br. Appe.l, pl. 74 cites 41 Al. 8. Fitzh. Corone, pl. 219. Cites S. C. and both Br. and Fitz, 
are only Trat ſlations of the Year-Pook. 

A Man was acquitted in Appeal, and pray'd his Damages againſt the Plaintiff, and that if he be not 
ſuſſicicnt, that it be inquired of the Abettors, and it was found that the Plaintiff is not ſufficient. and 
that A. and B. are Abettors, there Judęment hei not be in Part againſt the Plaintiff, and in Part againſt 
 Abettors, but all againſt the Abettors, if the Plaintif be not ſufficient; but in Aſſiſe the Judgment ſhall be 

againſt all che neſne Oecupiers, where the Diſſei or is not ſuchcient; and the Abettors may ſay that they 
did not abet aſter the Verdict; for it is only Inqueit of Office againit them. hut ure whether they may 
ſay that the Plaintiff is ſufficient, and ir ſeems that they cannot; for by this they confeſs that they are 
Abettors. Br. Appeal, pl. 96. cites 8 E. 4. 2, 

It is reſolved that he muſt recover either all againſt the Plaintiff, or all againſt the Abettors, and not 
by Parcels ; fo as if the Plaintift be not ſuffictent for the Whole, the Defendant ſhall recover the 
Whole againſt the Abettors; for prædicta Damna & omnia Damna are all one. 2 Inſt. 386. 2 
Hawk. Pl. C. 2-2, cap 23.8. 145. ſays it has been holden that the Abettors are in no Caſe liable to ren 
der Damages where the Appellant himſelf is not liable, tho' never fo ſufficient; and this is confirm'd bv 
Experien-c, and the manitelt Purport of the Statute, which by directing that the Abettors be inquir« & 
of, where the Appeliavt appears inſuſficient to anſwer the Damages, plainly intimates that they are to 
be incuired of i ſuch Cates only wherein the Ap:ellant muſt have anfwer'd them, it he had been able; 


and agret ably hereto it ſee ns ro be ſettled, that a Releaſe oft Damages to the Appellant will diicharsz 
the Abettors it they can produce it. 


28. The Statute is, that they ſhall inquire of the Abertors (if the Par- Br Appeal, 
ty appealid deſires it ) 10 that it ſeems the Court ex Oincio ought not to r 
inquire, unleſs at the Detendant's Deſite; but it they have inquired Ae 
thereot at the Deſire of one of the Defendants, and they tound that there was, viz. 
were no Abettors, and aiterwards the other Detendant being acquitted, Appeal of _ 
prays an Inquiry of the Aberrors, yer it thall not be inquired, becaute 3 ee 5 
ic ap pear'd to the Court by the Verdict oi the other Inqueſt that there , Feme, a- 
were none, and theretore in ſuch Caſe nothing more now ſhall be in- gainſt one as 
uired unleſs Damages, as appears Fitzh. Corove 222. * 48 All. | but there T7, 
it is 41 Aff, 24.] But Staundtord ſays Quere ; tor he ſays this Award 777 00s 4 
ſeems not Law, becauſe it is againſt the expreſs Words ot the ſaid Sta- , 44. 


7 
. : : Aid, and the 
tute, and againit Reaſon, that che Verdict ot an Inqueſt thould bind me Plaintilf was 


who am not privy to it, and againſt which 1 have no Remedy, it being ed of- 
only an Inqueſt of Office; tor tho? it is commonly inquired of Abettors 7 Appear- 


» , : 6 . y « d at- 
by che fame Jury that acquits the Delendants, yer their Inquiry therein rcp 46rwha 
is of Office only; tor it they find Abettors, the Abettors, when they come, cipa vas ac 


may traverſe all that they have tound; As it they find the Appellant ge at t/s 
not ſufficient, or that ſuch and ſuch were Abertors, thoſe that are ſup— Lit of the 


ofed Abettors may ſay by Proteſtation, not conteſhng the Felony, pro 8 
Placito that the Appellant is ſufficient, or that they did not abet. St. P. of Haag 
C. 170. b. (F) 171. a. (A) cites | 8 F. 4. 3. For the Words of the Statute % - 2110's 

6& Is _s | ] ited of ſuch lira Ab % He ſame 
are, .** It he be lawiully convicted ot fuch a malitious Abetment; „% 
which proves allo that he thall have Anſwer to what was tound by the 2 3 
Inquiry. | 


Damages, 
but vo Aner- 
tors; and after the Acceſſaries came, and were arraigned and acquitted, and pray'd that it be ing wired by tis e 
ſame Inqueſt of tie Lomanes and Abettors, ard it was denied of ile Alettors, Fecau'e st another J.nie it 
vas fou d that there were no Ahettors; per Ingleby, But they inquired of the Damages, and Ave ray 
<. hat Damages each Perſon by Limſelf ſuſtain'd, Quod nota, | 

2 Hay k. Pl. C. 203. cap. 23. 8 147. 8. P. and cites S. C. but ſays that this Caſe, if thoroughly ex min“, 
ſeems repugnant 10 It'elf ; for the Jury were permitted on the 2d Acguitral tar the Damages, which 
yet are ſaid to have been tax d betore; but to what Purpole ſnoud this be done, unleſs it were für“ 


teu. d 
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found s the N pellant Was {uthcient, or eile that there were Abettars, which could not but Con traul 
the hit Füching ! as alſo the 2d Taxation of the Damages muſt ao, unicls It were whoily the fame 
with th. fit. + Br. Appeal, pl. 96. cites 8 C accoraingly, 

This Inſufficiency of the Plaintrf in the Appeal muſt be found by the Jury, and cannot come in by the 
Averment of the Party, and fo it is in other like Caſes. 2 Inſt 386. 2 Hawk. Pl. C 202. cap 23. 
S. 146. favs i has been holden, that unleſs the Appellant be found by the Jury to be inſuſficient, the 
Abettors ſhall nor be inquired of; and. yet the Statute doth not expretsly direct that the Jury ſhall in- 
quire of the Sufficiency of the Appellant. But it being the general Method of the Law in other Cass 
of the like Nature, to make an Inquiry by a Jury, it is certainly a reaſunable Conſttuction of the gene- 
ral Words of the Statute that ſuch Inquiry may be made in the pretent Caſe. Yet whether the j uſtices 
themſelves in iy not, it they think fit, make ſuch Inquiry without a Jury, it being but a1 Inquiry of Of. 
fice, may deſerve to be conſider'd for the Reaſons in 52 & 142. Sect. of this Chapter. However, there 
can be no Doubt but that the Inſufficiency of the Appellant muſt appear by one or the other of theſe 
Inquiries, before the Abettors can be inquired of. 

This Writ is given in Lieu of the Writ of Conſpiracy at the Common Lav, the Abrttors, coming in upon 
this Proceſs, may traverſe tle Abetment, becauſe they were Eftrargers to the Verdict; a' dif the Deten- 
dant, that ſued forth the Diſtreſs, be nor.ſuit, yer may he have a rev Writ, and it js ct peremptory to him. 

Init. 386 
; The Abettors may traverſe the Jury's finding the Appellant to be inſufficient, or that they aber. 
ted &c. For it is hard that a Man ſhould be concluded by any Matter wharſorver, fou d to his Preju- 


dice in an Action, to which he is no way privy. 2 Hawk. Pl. C. 203. cap. 23. 8. 147. 


Albeit the 29. And note that it is a good Anſwer tor the Abettor to few Matter, 
Jan fr4 which proves that the Defendant ought not to have his Damages againſt the 
3 Appellant, Or that the Defendant was not lawfully acquitted, bit erronecuſ- 
Place where ly, as appears in Fitzh. Corone 386. Paſch. 17 E. 2. Bur it the Abettors 
the Abet= will take Exception to the Iuquiſition found, tor that it is not found at what 
er. Day, Year, or lace the Abetment was made, ſuch Exception ſliall not be 
_- uy good , tor by finding the Abetment they have ſatisfied the Statute, 
Abe ttors it Which is, “ That it be inquired by Whoſe Aberment,” and this they 
is {utficient; have tound; wheretore as to the Year, Day, and Place the Detendanc in 
for when the the Appeal ought to adjuſt it to the Inquilition, and fo ſupply What is 


Plainutt ap- * oe. . 5 
n ne wanting. St. P. C. 171. a. (A) cites Fitzh. Corone 45. Mich. 22 E. 4. 


Jetendant ; | 
may ſhew Time and Place in good Time. 2 Inſt. 386. 2 Hawk Pl. C. 203. cap 22. S. 152. S. P. 


a d that by ſuch Shewing he 1upplics the Omiſſion of the Jury 1a not finding any Time or Place on 
their Inquiry of the Abetment &c. 


Br. Appeal, 30. In Appeal where the Defendant is acquitted, it ſhall be inquired of 
pl. „ cites the Damages ſeverally, as to the Damage every Perjon by himſelt /uftain'd 
S.C. & S. P. by the Appeal. Quod nota. Br. Damages, pl. 114. cites 41 Atl. 24. 


admitted .— f 
Firzh. Corone, pl. 222. cites 8. C. & S. P. accordingly. 


Abettors were 3 l. Parag. 4. Ard if it be found by the Inqueſt that any Man is Abettor 
found (upon fro Malice, at the Suit of the Party appeal'd, he fhall be diſtrain'd by 


2 . a Fudicial Writ to come before the Fuſtices. 


Defendant) 2 | 
by Name, Et quod procuraverunt, inſtigaverunt & abettaverunt prædictum querentem ad capiendum & 


proſequendum appellum prædictum in forma prædicta, and ſaid not ( per Malitiam,) and yet allow'd of, 
Hut nota, the ſurer Way is to purſue the Words (falſo & per Malitiam,) according to this Act. 2 


Inſt. 386. 


2 Inſt. 339. 32. By theſe Words the Preceſs againſt them ſeems to be a Diſtreſs in 
cites S. C. Infinitum; and yer in Fitzh. Corone 102. Hill. 46 E. 3. the Court 


nr ys 18 awarded firſt a Ven. Fac. and afterwards a Diſtreſs; but Staundtord ſays 


ſeems that f . 
the Proceſs that this is contrary to all other Books which he had read ; tor they all 


given by the mention a Diſtreſs tor the firſt Proceſs, and this Procels is always pur- 
Tlatute is ſued by the Perſon acquitted, who for his Speed may purfue it, tho' the 


22 In- Appellant is not in Court; As where the Appellant was nonſuited in Ap- 


2 Hawk Pl. peal, and the Delendant arraign'd at the Suit of the King and acquirred, 
C. 203. cap. and his Damages tax'd, and the Abettors found, here the De:endanr ſhall 


23. 8.151. have Proceſs againſt the Abettors immediately, though the Judgment of 
n Damages 
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Damages ſhall be ſuſpended till Scire Facias be ſued out and returned been holden 


againſt the Appellant. St. P. C. 171. a. (B) b. cites Fitzh. Damages 5. that if the 
Hill. 40 E. 3. OY Appellee 


chooſe ra- 


OP. | ther to pro- 
ceed for the Recovery of his Damages by Judicial Proceſs than by Original, it is ſafeſt for him to — 


uſe of a Diſtreſs, which is given by the expreſs Words of this Statute, yet there is a Note of an old 
Caſe wherein a Venire Facias was firſt awarded; but it is queſtionable whether this be juſtified by the 
Statute or not. | 


33. Note that the Defendant who is acquitted in the Appeal may be 2 Hawk. Pl. 
nonſuited in the Proceſs agatnſt the Abettors, and commence De novo it he * * 8. 
will; for this Nonſuit is not peremptory to him. St. P. C. 171. b. (C) 53. ſays it 


l f has been 
cites Fitzh. Corone 386. 17 E. . holden that 


| whether the 
Nonſuit be in the original Writ or Proceſs by the — 885 againſt the Abettors, and whether before or 
after Appearance it is no Bar of a 2d, or after Proceſs, 


34. An Original Writ was brought for Abetment, and counted againſt 2 Inft. 387. 
the Abettors of greater Damages than were aſſeſs'd in the Appeal, and al- L Pl. 
low'd for good ; for of thoſe Damages tax d in the Appeal an Attaint 6 un 


2 0 . : a 7 : 
lies not, becauſe the Inquiry as to them is only of Office, and the De- dry \ag 


tendant in Appeal cannot compel the Juſtices ro increaſe them, and fo ſays it has 

it is reaſonable that he aid himſelf by ſuch Action. Sr. P. C. x94, deen holden 

b. (D) that though 
: the Statute 


| expreſs] 
gives cnly Judicial Proceſs for the Recovery of the Damages againſt the Abettors, yet the .. 


may, if he think fit, take an Original Writ of Abetment grounded on the Statute, and therein count to 


greater Damages than were found by the Jury; which, in reſpect of ſuch Finding, being but in Na- 
ture of an Inqueſt of Office, ſhall not conclude the Appellee, 


35. And note that ſuch Remedy as is given by this Statute to the De- 
tendant in Appeal of Felony, it he be acquitted, is likewiſe given to 
him who is fa/ſcly iudicted for proſecuting in Court Chriſtian Matter belong- 
ing to the Temporal Furiſdiction, atter his Acquittal rhercot. St. P. C. 

171. b. (E) aud ſays this Remedy is given by Stat. 1 R. cap. 13. 

36. In Appeal the Detendant was acquitted, and Damages tax'd for If the Jury 
him. Thele Damages ſhall not be incredſed contrary to the Taxation of Sl DD. 
the Jury. Br. Appeal, pl. 136. cites 42 All. 19. — * 10 15 

| b In- 
queſt of Office, and the Plaintiff may have an Original Writ of Abetment, and inquire of —— 


Y t. ; greater Da- 
mages. 2 Inſt, 387, 2 Hawk. Pl. C. 201. cap. 23. S. (142) bis, ſays it a Jury gives too ſmall Da- 
0 


mages to the Appellee, the Court may increaſe them; from which it ſeems to follow, that if a Jury give 
too large Damages the Court may abridge them. And ſurely no leſs can be implied by the Statute's or- 
dering that the Damages ſhall be given according to the Diſcretion of _ Reſpect being had 
to the Impriſonment &c. and this Conſtruction alſo ſeems agreeable to the Rules of Law in other Caſes, 
by which the Court is ſaid to have a general diſcretionary Power, except in ſome Special Caſes, as Lo- 
cal Treſpaſſes &c. either to increaſe or abridge the Damages found by an Inqueſt of Office; and where 
a Jury which hath acquitted an Appellee inquires afterwards of the Damages, it ſeems in reſpect of ſuch 
Inquiry to be no more than an Inqueſt of Office, tho' it were returned to try the Cauſe, 


(E. a) Execution. How anciently. 


5 HE Ancient Law was, that when a Man had Judgment to be This ſhould 

hang'd in an Appeal of Death, the Wife and all the Blood of the ” * WY: 

Party flain thould draw the Defendant to Execution. 3 Inſt. 131. cites C b. 
* M 11 Bromley 
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cites S. C. 11 H. 4. 11. and that Gaſcoigne ſaid then, that o it was in his 


& 5, P. by Days. 

Treu it and 

Gaſcoigne ; and ſays that all of the Blood of the Perſon murder d drew the Felon by à long Cord to the 
Execution, and that this Uſage was founded u pon the Loſs which all of the Blood had by the Murder 


of one of themſelves, and for their Revenge, and the Love which they had to the Perſon kill'd. 


— 


For more of Appeal in General, ſee Acceſſory, Addition, Murder 
Mute, Rapes, Utlawry, and other Proper Titles. 


/ 


* 


er by Appendant [or Appurtenant. ] 


Preſcription, 
but Appur- 
genances may 
be created FO 
4 this 7225 
s it a Man 
at this Da 
B (A) What Thing may be Appendant . what. ] 
lan and his 
Heirs Com- 
mon in ſuch 


+ Shoes the X J2 Advowſon of a Priory may be appendant to a Caſtle. * xg 
his Beaſts ED, 3. 15. b. 
Levant or f ; 

Couchant upon his Manor; or if he grants to another Common of Eſtovers or Turbary in F ee· ſimple 
to be burnt or ſpent within his Manor, by theſe Grants the Commons are appurtenant to the Manor, and 
ſhall paſs by the Grant thereof, Co, Litt. 121. b. —— Vent. 407. S. P. by Hale Ch. ]. * Fitzh. 
Quare Impedit, pl. 151. cites S. C. 


Advyowſon 2. An Advowſon which is ſaid to be appendant to a Manor, is, in 
ir -ppendant Ret veritate, appendaut to the Demetnes of the Manor, which is of 


ro the prin- 


cipal Part of berpetual Subſiſtance and Continuance, and nor co the Renrs or Set- 
the Manor, vices, Which are ſubject to Extinguiſhment or Oeſtructtion. Co. 


viz. to the Litt. 122. 
Demeſnes, 
and cannot be appendant to the Services; per Dyer. 2 Le. 222. pl. 281. Paſch, 16 Eliz. C. B. in Caſe 
of Bawell v Lucas. S. P. accordingly, and the Reaſon 1s, that a Man cannot preſcribe in Profit 
appendant to a Thing that is not the principal Thing, and which is of perpetual Continuance. Savil. 
105. pl. 182. Trin. 30 Eliz, in Caſe of Long v. Heming. 4 Le 216 in pl. 349. 8 P. Arg 
D. 70. pl. 41. S. P. admitted accordingly Vet if one grant all the Demeſnes of the Manor Cum per- 
tinentiis, it ſeems the Advowſon ſhall not pz/s with the Demeſnes but remains in Groſs, becauſe the 
Manor is extinct by this Separation, and the Advowſon ſhall not paſs unleſs expreſsly named, and then 
there ought to be a Need to carry it. But Quære. Savil 104. in Caſe of Long v. Biſhop of Glouceſter 
and Hemings. An Advowſon is properly appendant to the Demeſnes, and not to the Services; 
per Cur. Gro! E. 210. pl.6 Mich 32 & 33 Eliz. B. R. in Caſe of Long v. Hemings. | 

In L:iw the Advowſon is appendant to all the Manor, but moſt properly to the Demeſnes, out of 


which at the Commencement it was derived; per tot. Cur, Le. 208. pl. 139. Mich. 32 & 33 Eliz. 
C. B. in S. C. 


3. Ik an Advowſon be appendant to the Manor of D of which 
Manor the Manor of S. is held, and after the Manor ot S. is made 
Parcel of the Manor of D. by wap of Eſchear, the Advowſon is only 
appendant to the Manor of D. Co. Litt. 122. 

4. Alhle of Bread and Beer, Pillory, and Tumtrell, are appendant to 
the View of Frank- Pledge, where a Man has it by Grant ot the King, and 
it he does not uſe Pillory and Tumbrell, he ſhall loſe his Franchiſe. Br. 
Quo Warranto, pl. 8. cites It. Canc. 6 E. 2. 


5. A 


« Fx 4 
* E 
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5. A Foreſt may be appendant o an Honour, As to the Ho | f . 
N vn of which the King was ſeiſed. Jenk. 29. pl. 5s. clich 26 
All. 9. 0 
6. Bona & Catalla Felonum cannot by any Uſage or Length of Mo. 297. pl. 


Time be appendant or appurtenant to a Manor; Per tot. Cur. 9 Rep. 443. 8. . 
27. b. Mich. 33 & 34 Eliz. in Caſe of the Abbot of Strata Murcelſa P. che Caſe of 


| the Qu 
v Vaughan, and ſeems to be 8,C..———Cro, E. 293. pl. 7. Hill 35 Eliz. B. K. 8 P. admitted. 


17. Common Appendant belong s to Arable Land, not to Paſture Land. 
Brownl. 35. 


( B) What Things ſhall be K greater Part of the Caſes under 

aid a ndant. and t this Letter are to the ſame Point as 

f 1 «x ty : 4k 1 5 thoſe under the Letter (A) and 

what 1 hings, and what therefore might better have been 
not. \ Placed under that Head. 


1. 33 I. 6. 4 b. By 2 Serjeants, when Advowſon or other Br. Incidents 
Things which may be appurtenant Time out of Mud ec. patled Sc. pl 2 


1 
with the Manor, by theſe Words Cum pertinentiis, this makes the ad . 
Appendancy. Littleton 
and Wang- 


ford laid ir down for Law, that Hundred or Leet may be appendant to a Manor well enough, and that 
if it has been uſed to paſs by Fcoffment of the Manor Cum pertinentiis &c. Time our of Mind, it is 
appendant ; quod nota, quia nemo negavit. 


2. One Thing incorporeal cannot be appendant to another Thing * 4 Rep. 36. 
EY TT — 170. Bracton lib. 2. fol. 53. Ca. 4 Tir. 30. . cs 
+» } Lit. 121. U. 7 Eliz. 

3. [Sor] One corporeal Thing cannot be appendant co another E. R. Tyr- 
corpoical Thing. Com. 170. Co. 4. Tir. 36. b. Co. Litt. 121. b. ringban's 

4. But a Thing incorporeal may be appendant to a Thing corporeal. 88 Lict 
Com. 170. Bracton lib. 2. kol. 53. Co. Litt. 121. b. 121. b. S. b. 


for the 
Thing appendant or appurtenant muſt agree in Nature and Quality with the Thing to which it is ap- 
pendant or appurtenant. Pl. C. 168. a. b. Hill v. Grange. 


5. A Leet may be appendant to a Manor. * 33 Y. 6. 46. per Lit. * Br. hei. 
1 ents, pl. 2. 

13 0.4.9 b | Cites 8. C. 

A Man may preſcribe in a Leet appendant to his Manor or a ppendant to his Houſe, but not to a Chur 
or a Chappel. Br. Incidents, pl. 29. cites Fitzh. tit. Leet. Co. Litt. 121. b. S. P. for the on: 1+ 
Temporal and the other Eccleſiaſtical. 

A Leet may be appendant to a Hundred. Br. Incidents, pl. 18. cites 12 H. 7. 16. Mo. 426. p! 
595. Hill. 30 Eliz. B. R. the S. P. admitted, Norris v. | Soba S. P. by Jones J. and adn.iticl 
per Cur, Mar. 75. pl. 115. Mich, 15 Car. 


6. A Hundred may be appendant to a Manor or appurtenant, * 33 
D. 6. 4. b. per Lit, Contra t 13Þ. 4. 9. b. 4s 
S. C. + Br. Jointenants, pl. 2. cites S. C. & S. P. admitted. Fitzh. Releaſe, pl. 9 cites 8. (7. 


It was admitted, that a Hundred may be Parcel of a Manor, and it ſeems that it may be appendant. 5, 
Court Baron, pl. 15. cites 27 H. 6. 2, 


7. A Rent-charge may be appendant to a Manor. 1 Y. 4. 3. 
8. Land 


96 Ny ppendant | or A ppurtenant. 


1nd cannot b. Land may be apputtenant to an Olfice, as to the Office of For 
be appurte- terſhip and Warden of the Fleet #c. becavle tyole which have had 
Gee 193" the Rice have had the Land, 1 D, 7. 16. Com. 169. D. „ E. 6, 
ont a Preſcrip- 7 I. 43 s 


hail — be under ſtood that Land belongs to an Office, unleſs it be ſpecially ſrecon by pleading the Pre- 

cripti enk. 170. pl. 33. | ; | 
gy DT lain ts os Office of the Fleet and the Rolls, but that is to the Office which is in 
another Nature than the Land is. Godb. 352, pl. 447. per Doderidge . 

Land, or anv other Annual Profit Real, may be incident and appendant to an Office, and by Grant of 
the Office the Land ſhall paſs, As to the Office of Warden of the Fleet &c. But then the Offices are 
Offices of Inheritance. D. 71. a. pl. 43. Trin. 6 E. 6. in the Caſe of Withers v. Iſham, — Asto 
Offices in Fee whereto Lands may appertain, they are of perpetual Subſiſtence either being in Eſſe, or 
in that they are grantable over. Co. Litt. 122. a. 


The Office 9g. One Office may be appurtenant ro another, as the Cuſtos brevi- 
of * 54 vium gives one of the Prothonotaries de Banco, Tom, 169. and fo of 
Gif ab enhe the Chief Juſtice de Banco. 

Chief Juſtice 8 ; 

de Banco. See D. 175. a. pl. 25. Mich. 1 & 2 Eliz. Scroggs v. Coleſhill. 


Meadxy can- 10. But Land cannot be appendant to Land, becauſe both are 
nor be ap- Things corporeal. Com, 169, 170. per Curiam. 


urtenant 
8 Land nor to a Houſe. Br. Incidents, pl. 16. cites 3 E. 2. in Firzh. Tit. Brev. 783. 

Meadoxy cannot be appurtenant to Land. Thel. Dig. 70. lib. 8. cap. 21. S. 3 cites Mich. 3 E. 2. Brief 
583. but that contra it is ſaid 3 E. 3 It. North. Barre 298. by Scroope. PI. C. 170. b S. P. accord- 
ingly. Mich. 4 Mar. 1. in Caſe of Hill y. Grange. ; | 

But Meadow may be appurtenant to an Oxgange of Land. Thel. Dig. 70. lib. 8. cap. 21. S. 3. cites 
SE. 3. 57- | | 


An Advow- 11. An Advowſon in one County may be appendant to a Manor in 


2 fn wee another County, 33 D. 6. 4. b. per Lit. 


be appendant to a Manor in Cornwall. Br. pl. 31. cites Fitzh. Tit. Quare Imp. 100 M. 34 E. z. 


FAS 4 2 A Vicarage may be appendant co a Parſonage. Dubitatur, 17 
el BIT s „ 3. 76. 

N Parſon appropriate creates a Vicarage cc. lawfully, the 

11. Paſch, Vicarage Of common Right ſhall be appendant co che Parſonage. 


8 Eliz. S. P. 
16 kues F. Contra 17 Ed. 3. 51. 


Bendl. 2 52. pl. 270. S. C. and the Pleadings, Blagrave v. Pierce. —8. C cited, and S. P. ad- 
mitted, 10 Rep. 65. b. ——— Ld. Raym. Rep. 200. Paſch. 9 W. 3. in Caſe of Reynoidſon v. Blake 
Treby Ch J. cited the Caſe of 17 E. 3. 51. and ſaid, that heretofore it was doubred, whether the Ad- 
vowſon was appendant to the Rectory, and that it was long before a Vicar obtained the Repute of a 
Corporation, but it is now ſettled that it may be appendant to the Rectory. 


Tho' the 14. [So] a Vicarage may be appendant to a Manor, tho' of common 
7-7/7 Right it belongs to the Jarſonage, for it might be granted over by 
aſually ap- the Parſon Timeout of Mind, and fo become appendant to the Ma⸗ 
8 to 22 ay i rt,” nn Kel 8 Mich. 13. the 
theParſonage, King and Sacter. Mich. 14 Jac. B. adjudged. ean and C 

*fNeccſhry, ter Of Exeter and Cornich's Cale, / Yap 


but it may be appertaining to a Manor. Cro. J. 386. pl. 16. the King v. Biſhop of N. and Saker. ——— 

Roll Rep. 237. in pl. 7. S. C. Coke Ch. J. ſaid, that a Vicarage maybe apzendant to a Manor, and 
that he had ſeen one ſo, tho” 5 R. 2. Quare Impedit [Fitzh. pl. 165.] is adjudged contra. —— 8. P. 
accordingly ; As if the Rectory was before the Appropriation appendant to the Manor, the Advowſon 
of the 3 upon the Appropriation may well be reſerved to the Patron, and it ſhall be eppendant 
in the ſame Manner as the Rectory was; and tho“ the Deed of the Appropriation be not extaat, yet 
the Uſage in the Preſentation Time out of Mind is ſufficient Evidence ot the Appendancy. Mo. 894. 
pl. 1258. Mich. 16 Jac. C. B. Sherley v. Underhill. 


15. One 
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15. One Ad vo ſon cannot be appendant co another Advowſon, 
Contra 24 ED. 3. Quare Impedit 13. per Curtam, | 
16. Land map be appurtenant or Morcel of a Hundred, for a Man 
map convey his Matnior except a ſmall Parcel of Land, which in 
Continuance may be reputed Parcel of the Þundred. Mich. 17 
Jac. B. ſatd by Hobart to be reſolved in Camera Scaccarit. 
17. An Advowlon may be appendant ro a Tenement. 432 Edwm. 1. 
18. An Advowſon may be appendant to one Acre. 18 Ed. 3. 52. 
39 1 1 5 36. 6. 19 Ed. 3. Quare Impedit 155 D. 28 P. 8. 24. 153. 
10 5 
19. If an Advowſon be appendant to a Manor, and one Acre is grant- * Firzh. 
ed with the Advowſon, it ig Clear that after the Grantee has preſent: Padein 
ed, the Advowſon is appendant to chis Acre. 44 ED, 3. 16. admit. „1 „ cine” 
* 17 Ed. 3. 3. b. 5. adjudged. 18 b. 21. b. S. C. 
: | S. P. by 
in . Arg. cites 43 E. 3. 12. 1 ; 1 
i N 1 818. -1 5 1. but takes no Notice of the Grantee's having preſented. Cro. E. 


20. So it ſeems it ts appendant before any Preſentation. Dubita- *Fitzh. Dar- 
tur 43 Ed 3. 25. b. *17 E. 3.3.5. 18 b. 24.b, they did not re- win breſear- 
ly upon the Preſentation. _— 


21. Bur this Feoftment of the Acre with the Advowſon ought to be Fitzh. Dar- 
by Deed to make the Advowlon appendant. 17 Ed. z. 4 b. 18 b. cia Preſent 


ment, pl. 9. 
cites 8 C. 
22. If a Baron is ſeiſed in the Right of his Feme of a Manor, tg * Firzh. 
which the Advowlon is appendant, and grants one Acre with the Ad- Prein 
vou ſon, the Abvowſon thall be appendanc to this Acre. * 19 E. 3. 5. enten 


pl. 9. cites 


18. b. Adjudged 21. b. tho the PuSLand had not the abſolute Bight, S. C. 


but + 23 All. 8. this is reveried in a WMrit of Eccor, + Br. Error, 
pl. 131. cites 
0 —See Tit. Preſentation (B. d. 22.) pl. 1. 8 C. 


23. So if the Husband hath alien'd all the Manor by Acres to ſeve- 
ral Perſons ſaving one Acre, the Advowlon ſhall be appendant co this. 
I7 Ed. 3. . b. 

24 If Leſſee for Life of a Manor, to which an Advowſon is appen- 
dant, aliens one Acre with the Ad vowſon appendant, the Advowſon 


is appendant to the Acre for this. 18 Ed. 3. 44. Curia. 


25. Jf Coparceners of a Manor to which an Advowſon is appen- S. P. accord- 
dant, make Partition of the Manor and not of the Ad vowſon, the Ad- mg'y „Arz. 


et. 14. in 
vowlon continues appendant to che Manor. 17 Ed. 3. 39. Curia. Cogr. 
ON up and Tuck 
v. Dalby. S. P. by > grins Þ the Advowſon at each Turn continues appendant ; but if they 
make * expreſs Mention of the Advowſon upon the Partition it becomes in Groſs ; But if the one dies 
without Iſſue, ſo that the Demeſnes deſcend to her that has the Services, or Vice Verſa, the Manor i; 
revived, and the Advowſon becomes appendant again becauſe it was by Act in Law, ſo that the Diverſi- 
2 is where the Severance is by Ad in Law, and where by Add of the Party. Ld. Raym. Rep. 198. 
aſch. 9 W. z. C. B in Caſe of Reynoldſon v. Blake. 
* If an 1 Exception be made of the Advowſon, then the Advowſon remains in Coparcenary and 
in Groſs, and ſo the Books are reconciled. Co. Litt 122. a. 
So it is if they make Compoſition to preſent againſt Common Right, yet it remains appendant, Co. Litt- 
122. 4, 


26. Tf the Baron, ſeiſed in Right of the Feme of a Manor to which 


an Advowſon is appendant, aliens one Acre with the Advowſon ap- 
pendant, and after aliens the Reſidue of the Manor to another, ann 
Dies, if the Wite recovers in a Cui in Vita the Acre with the Appurte- 


N ſhe ſhall recover the Advowſon as appendant. 17 Ed. 3. 22. 
+ 19. 
: 7 N 27. Jf 


— 
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Appendant [Or Appurtenant.] 


Firzh, Dur- 27. Ita Feme be endowW'd of the 30 Part of a Manor wich the Ap- 


l purrenances, the 3D Part of the Advowlon thall be appendant to it 


cites S. C. allo. 6 Eb. 3. 44. Quare Impedit 40. 


ALD 28. If the Feme be endow'd of the zd Part ot a Manor, wich the 

Fol. 232. Advowlon appendant, and after another Baron and Feme purchaſe all 
3 the Manor and preſent twice, and After aliens one Acre with the Ad- 
pl. 121. cites vo ſon appendant, the 30 Part of the Anvawion does not paſs as 
Ss. C.__— appendant to the Acre, becauſe the Baron had but a Keverſion in 
Br. Preſen- this 3d Part at the Time of the Grant. 23 All. 8. Avzudgeo, 


tation, pl. 
38. cites S. C. — See Tir. Preſentation, (B. d. 22) pl. 1. S. C. 


This does 29. If a Man ſeiſed of a Manor to which an Advowſon is appen- 


not properly dant, grants the 3d Part of the Manor with the Appurtenancus, without 


beſong to 


this Divi- making mention of the Ad vowſon, nothing of the Advowlon paſſes, 
ſion. 6 Ed. 3. 44. Per Parm. and Stoner. Title Quare Impedit, 40. 

Br Ackion 30. A Man may preſcribe that He and all thoſe wnoſe Eftate &c. in 
ſur le Sta- the Manor of D. have had there a Park Time our of Mind, and is ap- 
tute, pl. 48. pendant &c. and is good &c. Br. Incidents, pl. 39. cites Itin. Nor. 
cites Itin. 3 E. 3. 


Not. tem- 


re-E. 2. ; 
15 31. Treaſure trove cannot be appendant to a Leet, nor can it paſs by 


the Word (Leet.) Br. Incidents, pl. 38. cites Itin. Cant. 6 E. 3. 
Hob. 161. 33. An Advowſon in Poſſeſſton cannot be appendant 0 the Rever/ron of a 
S. C. cited N ＋ : . 8 rag p 
dy Hob a Manor expect ant on an Eſtate for Lie; but otherwiſe it is ot an Eſtate 

OnNarr . . R 3 Ki 

ch. as the or Nes & Rep. 11. b. Mich. 39 & 40 Eliz. C. B. in Ivé's Cale, per 
Abbeſs of Cur. cites 38 H. 6. 33. b. 
Sio''s Caſe, 
Common of 432. A Piſchary may be appendant to a Houſe and Land. Br. Incidents, 
Nr pl. 19. cites 4 E. 4. 29. 
be appen- 
dant to a Herſe and 8 Acres of Land, vi. to fiſh from ſuch a Place to ſuch a Place. Br. Treſpaſs, pl. 
306. cites 4 E. 4. 29. — Br. Preſcription, pl. 66. cites S. C. 


34. Note that where four Manors with Ad vowſon appendant to one of 
them deſcend to four Daughters, who make Partition 1 all except the Al- 
voc, and every one has a Manor, and the Ad vowſon remains to them 
in common, this is a Severance of the Advowſon in the Law, and jt is 

not now appendant for any Part; but it three of the Daughters die with- 
out Iſſue, and the fourth is their Heir, now the Advowſon is appendanc 
as before. Br. Incidents, pl. 14. cites 2 H. J. 4. 

35. A Man may make Deed of Gift of Advowſon, or Villein regardant, 
to be appendant or regardant to what Parcel of the Land he will; As where 
two Manors are given in Tail by one Deed, the Donee may diſcover 
[diſcontinue] the one Manor, and give the Deed with it; per Keble; 
but Fairfax and Huſſey contra. But a Man may give Part of the Manor 
to which &c. with the Advowſon or Villein to J. S. and thoſe make it 
appendaat to thoſe Parcels. Br. Incidents, pl. 15. cites 4 H. ». 10. 

Br. Incidents 36. Waif and Eſtray is not Parcel of a Leet, nor incident to it, but 
&c. pt 16. it may be appendant to a Leet, Note a Diverſity. Br. Eſtray. pl. 15. 


cites Fitzh / 


Brief, 783. Eldes 8 H. 7. I. 

2E. 2. 

S. P. accordingly —— Mo. 297. pl. 443 Paſch. 32 Eliz. B R. the S. P. admitted in Cafe of the Queen 
v. Vaughan. 9 Rep. 27. Mich. 33 & 34 Eliz. S. P. accordingly, in the Caſe of the Abbot of 
Strata Marcella. 


PI. C. 170. 37. A Leaſe was made of a Meſſuage in D. with all Lands to the ſaid 
b. SC. and Mſſuage belonging Habend* &c. Ir ſeem'd to Stamtord J. that Lands 


It che Tu. 1 
3 might be pertaining to a Meſſuage but not parcel ; but Saunders, Brown, 
| and 


8 


Appendant [or Appurtenant.] 
and Ld. Brooke, e contra, in as much as they are of one and th 
Nature; bur yet by the Words above, the Lands paſs by the Intention agreed that 


ot the Parties and the open Conuſance of the Uſe and Occupation of the the Term 
Land and Houle together. D. 130. b. pl. 69. 10. Paſch. 2 & 3 P. & M. Seat. geg 


555 


l | to th 4 
Hill v. Grange. 5 he Met- 
the Effect and Senſe of Uſually occupied with the Meſſuage, or Lying to the Meſſuage taken S 
cited And. 77. 6 —— 


4 


38. Toys compounded may have divers things appurtenant to them, or 
ro be parcel of them, As Manor may contain Land, Meadows, Paſture, 
Wood, and Rent &c. and all the 'Things are contained in the groſs 
Name. Arg. PI. C. 168. b. Hill 3 P. & M. Hill v. Grange. | 

39. Eſtovers may well enough pertain to a Houſe. Pl. C. 170. b. Gmmon of 
Mich. 4 Mar. 1. in Caſe of Hill v. Grange. Turbary or 


Eſtovers can- 
not be appendant or appurtenant to Land, but to an Houſe to be ſpent there; for there muſt be an A- 


greement in Nature and Quality. Co. Litt. 121, b. 


40. A Seat in a Church cannot be claimed by Preſcription as appen- 
dant to Land but to an Houſe ; tor the Seat belongs to the Houſe in 
Reſpect of the Inhabitancy ; and therefore if the Houſe be Part of the 


Manor, he may claim the Seat as appendant to the Houſe. Co. Litt. 


121. b. 122. a. 

41. Nothing can be properly appendant or appurtenant to any Thing, 
unleſs the principal and ſuperior Thing be ot perpetual Sub/jiftance and 
Continuance, as Ad vowſon that is ſaid appendant to a Manor is in Rei 
Veritate appendant to the Demefnes of the Manor, which ate of perpe- 
tual Subſiſtence and Continuance, and not to Rents or Services, which 
are ſubject to Extinguiſhment and Deſtruction. Co. Litt. 122. b. 

42. Land thall paſs as pertaining to a Houſe it it has been occupied Le. 34. pl. 
with it by the Space of * 10 or 12 Tears, tor by that Time it has gain'd 42. Higham 
the Name of Parcel, or Belonging, and ſhall paſs with the Houſe b 8 va 
that Name in a Hill or Leaſe &c. Per Anderſon Ch. J. Cro E. 16. pl. W. 5 
7. Paſch. 25 Eliz. in Cafe ot Higham v. Baker. | the Will 


being, VIZ. 


I will that my Houſe with all the Appurtenances be ſold by my Executors. It was reſolved by Wrar, 


Clench, and Gawdy, that by a Sale by the Bxecutors the Lands do paſs; for by Wray theſe Words 
(with all the Appurtenances) are emphatical Words to intorce the Deviſe, and that does extend to all 
the Lands, eſpecially it being found that the Teſtator gave the Scrivener his Inſtructions accord. 
ingly. | 

1 15 2 Tears Land may in Reputation be appurtenant to a Houſe, if by Uſage thereof with the Houſe 
the Profits thereof are ſpent in Hoſpitality ; and a ſmall Time will ſuffice if there are C ircum ſtances which 
inforce the Reputation; Per Lea Ch. J and not denied; and this notwithſtanding 6 Rep. 64. was cited 
that 5 or 6 Years are not ſufficient. But the Court inclined that no certain Time can be defined ; for the 


| Circumſtances make the vulgar Reputation of Appurtenancy. Bur Lea Ch. J. held that if one be ſeiſcd 


of a Houſe to which Lands are appurtenant, and the Houle and Lands are ſevered by Alienation, this 


Appurtenancy which was gain'd by Uſe is loſt by Severance. Palm. 376. Trin 21 Jac. B. R. in Caſe of 
Lb v. I Roll Rep. 347. 8. C. & S. P. by Ley Ch. J. ; 


43. In Ejectment a Deviſe was of a Houſe with the Appurtenances ; the 
Deviſee claimed Land in the Field. Popham doubred whether it ſhould 
paſs, but Fenner held that it might well paſs, and that upon a Dew 
murrer in 28 Eliz. it was held accordingly. But afterwards the De 
tendant to make it clear that the Land did not paſs, ſhe wed that the 
Houſe was Copyhold and the Land Freehold ; whereupon the whole Court 
conceived that it could not be ſaid Appurtenant, tho' it had been en- 
joy'd with it; and the Plaintiff had been nonſuited. Cro. E. Jog. pl. 


24. Mich. 41 & 42 Eliz. Yate v. Clincard. 


44. Tithes cannot be appendant to a Manor. Arg. Sty. 279. cites 42 Cro E 203, 
Eliz. Sherwood v. Winſton. pl. 7. Sher- 


| | wood v 
Winchcomb, Hill. 35 Eliz. B. R held per tot. Cur. that OO preſcribe for Tithes as Parcel of 
a Manor. * | 
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— - : OD "= — ; — 
Tythes cannot be appurtenant to, but are Parcel of, the Rectory. Arg. and ſeems to be admitted. Mo. 
223, pl. 362. Hill. 28 Eliz. B. R. in Carew's Caſe —— BV Manwood Ch. B. Tythes are Parcel of the 
Rectory. Le. 282. pl. 380. 8. 8 Grants (A. a. 2) pl. 10. Bone v. die Biſhop of Ngrwich. 
s * | 3 * 24 „ l , 


| 7 | | , 2 hs * of | | | 
A Way,may 43A" Way cannot be appengant Ir appurtenant 0 4 Houſe ; for it is 
wee an Kaſement only and not an · Intereſt. Vel. 159. Trin. ) Jac. B. R. 
Reines Godley v. Hritn. 

Pl. C. 170, b. Mich. 4 Mar. 1. in Cafe of Hill v. Grange. ww 46" i 


2 Roll Rep. 46. In Strictneſs of Law Land cannot be ſaid to be appurtenant 79 


34% Lofts Hoe or Land, but in vulgar Reputation it may be ſaid Belonging, and 

S C ana in ſuch Caſe, in Cafe ot Grant the Land will not pals as appertaining to 

Haughton Land; Per. Ley Ch. J. and cites 4 Rep. Terringham's Caſe. But in 
*held that Caſe of a Will (ir ſeems) it may. Godb. 353. pl. 447. Trin. 21 Jac. 
ands will K night's Caſe. 


= by the 


ame of the Houſe, if they have been uſually enjoy'd and occupied with a Houſe, ſo that they have 
thereby gain'd the Reputation of being appurtenant. [Bur it ſeems that this is meant of a Deyviſe in ſuch 
manner, according to the principal Caſe.] | 

Land cannot be appertaining to a Houſe. Pl. C. 85. b. in Caſe olgSrraunge v. Croker, and 168. in 
Caſe of Hill v. Grange, and ibid. 170. b. 2 Show. 438. pl. 402 S. N Arg. and cites the Caſe of Hill 
v. Grange. 

Land 5 be ſaid to be appertaining to an Houſe as well in the King's Caſe as in the Caſe of a com- 
mon Perſon, when they have been let and polſeed together by a convenient Time. Cro, C. 168. pl. 15. 
Mich. 5. Car. B. R. in Caſe of Jennings v. Lake, 


* 


Hut per 47. A. had an Houſe and Kiln to dry Oats built upon ſeveral Parts of a 


Fs all Cloſe, and alſo 2 Mills to make Oat-meal, adjoining to the ſaid Cloſe, 


4 "Ow which were uſed with the Houſe for ſeveral Years, but were lately divided, 
ee fand, then he ſoli the Houſe with the Appurtenances and Part of the Cloſe to one, 


and that the and fold the Mills with the Appurtenances to another; and adjudged that 
Kiln<vas ne the Kiln did not paſs; for by the Grant of the Houſe with the _ 
e 


Ae jor the tenances, nothing paſs'd but What properly belonged to the Houſe, as 


2 Ll by Cum terris pertinentibus it might. Lev. 131. Paſch. 16 Car. 2. B. R. 


out which Archer v. Bennet. 

they | the : 

Mills] were not uſeful, the Kiln had paſſed as part of the Mills tho* not as Appurtenances: As by Grant 
of a Meſſuage the Conduits and Water- pipes paſs as Parcel tho' they are remote, to which no Anſwer 
was given, Lev 131. in Caſe of Archer v. Bennet. Sid. 211. pl. 9. S. C. adjudged that the Kiln 
did not paſs ; for if ir ſhould paſs, it would paſs oy the Grant of the Mill with the Appurtenances, and 
ir does not appear that it is appurtenant to the Mill, but e contra, for it might be a Lime Kiln which 
has no Relation to the Mill, but if it had been found to be a Malt Kiln, then it ſeemed to ſome of the 
Juſtices that it would paſs ; becauſe a Malt Kiln may be appurtenant to the Mill for preparing Malt for 
the 


Mill. Wy 
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